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PREFACE. 

The  subjects  treated  in  this  volume,  Negotiable 
Instruments,  Suretyship  and  Guaranty,  Mortgages, 
and  Interpretation  of  Statutes,  are  closely  related, 
especially  in  their  practical  application. 

The  common  law  rules  dealing  with  the  first  three 
subjects  have  been  altered  and  in  some  instances 
abolished  by  legislation.  As  a  result  thereof,  there 
has  been  considerable  confusion  in  a  number  of 
states.  In  their  commentaries,  therefore,  the 
authors  not  only  state  the  principles  of  the  common 
law,  but  point  out  the  statutory  changes  as  weU. 

Professor  William  Gr.  Hale,  University  of  Illinois, 
is  the  author  of  the  treatise,  "Law  of  Negotiable^ 
Instruments."  He  explains  fuUv  the  earlier  rules 
of  the  law  merchant  and  the  provisions  of  the  "Ne- 
gotiable Instruments  Act,"  which  has  been  adopted 
in  so  many  of  the  states. 

The  second  commentary  in  the  volume  is  on  the 
"Law  of  Suretyship  and  Guaranty,"  by  Professor 
Charles  E.  Carpenter  of  the  University  of  North 
Dakota.  Professor  Carpenter  clears  away  many  of 
the  difficulties  which  frequently  arise  in  the  study 
of  this  subject. 
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The  third  treatise,  "Law  of  Mortgages — ^Real  and 
Chattel,"  by  Professor  Manley  0.  Hudson,  Univer- 
sity of  Missouri,  contains  a  full  explanation  of  the 
various  theories  upon  which  mortgages  are  based 
in  the  several  jurisdictions. 

On  account  of  numerous  legislative  acts  that  affect 
the  three  branches  of  the  law  above  referred  to,  it 
is  especially  appropriate  to  include  in  this  volume 
the  commentary  on  "Interpretation  of  Statutes"  by 
Professor  John  R.  Rood  of  the  University  of  Michi- 
gan. This  treatise  clearly  sets  forth  the  rules  of 
interpretation  that  have  been  adopted  by  the  courts. 


TABLE  OF  CONTENTS 

{The  figures  refer  to  those  at  the  foot  of  the  pages.) 

LAW  OF  NEGOTIABLE 
INSTRUMENTS 

CHAPTER  I. 
HIST0R7   AND    GENERAL   CHARACTERISTICS. 

SECTION  PAGE 

1.  Scope  of  the  subject 1 

2.  History 1 

3.  Bill  of  exchange  defined 2 

4.  Usual  form  of  bill  of  exchange 3 

5.  Check  defined  and  illustrated 4 

6.  Promissory  note  defined  and  illustrated 5 

7.  Nature  and  general  characteristics  of  negotiable  in- 

struments         5 

8.  Same  subject — Negotiability 7 

9.  Modem  statutory  enactment 9 

CHAPTER  n. 
FORMAL  REQUISITES. 

10.  Writing 12 

11.  Signature  12 

12.  A  note  must  contain  a  promise 14 

13.  Same  subject — Examples 15 

14.  A  bill  of  exchange  must  contain  an  order 16 

15.  Same  subject — Test  and  examples 18 

16.  Both  bills  and  notes  must  be  payable  in  money 19 

17.  Same  subject — ^What  is  money  ? 19 

xi 


xii  CONTENTS 

SECTION  PAGE 

18.  Same  subject — Statutory  provisions 21 

19.  Same  subject — ^Foreign  money 21 

20.  A  bill  or  note  must  not  contain  an  obligation  to  do 

anjrthing  in  addition  to  the  payment  of  money 22 

21.  Same  subject — Election  to  require  something  in  lieu 

of  money 22 

22.  Same  subject — ^Authority  to  sell  collateral  securities.  23 

23.  Same  subject — ^Authority  to  confess  judgment 24 

24.  Same  subject — ^Waiver  of  exemptions 25 

25.  Certainty — In  general 25 

26.  Certainty  of  obligation 25 

27.  Same  subject — ^An  order  or  promise  to  pay  out  of  a 

particular  fund  is  conditional 27 

28.  Same  subject — Designation  of  a  fund  that  does  not 

render  the  order  or  promise  conditional 27 

■39.     Same   subject — Effect   of   statement    of   transaction 

which  gives  rise  to  instrument 29 

30.  Same  subject — Conditional  sales  notes 30 

31.  Same  subject — ^Executory  consideration  mentioned.  31 

32.  Sum  payable  must  be  certain — In  general 32 

33.  Same  subject — ^Agreement  to  pay  attorneys'  fees  or 

cost  of  collection 33 

34.  Same  subject — Agreement  to  pay  exchange 34 

35.  Same  subject— Agreement  to  pay  interest 36 

36.  Same  subject — ^Agreement  to  pay  taxes 37 

37.  Time  of  payment  must  be  certain 38 

38.  Same  subject — Paper  payable  in  installments 39 

39.  Same  subject — Time  not  sure  to  come 40 

40.  Same  subject — ^Payable  on  demand 41 

41.  Payee  must  be  certain 41 

42.  Same  subject — ^Payee  need  not  be  named 43 

43.  Same  subject — ^Who  may  payee  be  ? . . ., 43 

44.  Same  subject — ^Alternative,  payees 44 

45.  Same  subject — Payee  the  holder  of  an  office  for  the 

time  being 45 

46.  Drawee  of  a  bill  of  exchange  must  be  certain 47 

47.  Same  subject — ^Alternative  drawees 48 

48.  Must  contain  words  of  negotiability. . .  , 49 


CONTENTS  xiii 

SECTION  PAGK 

49.  Difference  between  order  and  bearer  paper 49 

50.  Instrument  payable  to  order,  when 50 

51.  Instrument  payable  to  bearer,  when 50 

52.  Same  subject — Fictitious  payee 51 

53.  Same  subject — Fictitious  payee  (continued) 53 

54.  Same  subject — Name  of  pay^e  not  purporting  to  be 

the  name  of  anyone 54 

55.  Non-essentials  as  to  form 54 

56.  Same  subject — Value  received — Place  of  payment — 

Seal 56 


CHAPTER  III. 
DELIVERY,  CONSIDERATION,  INTERPRETATION. 

57.  Delivery  58 

58.  Consideration — In  general 59 

59.  What  constitutes  consideration  1 59 

60.  Antecedent  or  pre-existing  debt  as  consideration. . .  60 

61.  Consideration  presumed 62 

62.  Law  of  consideration  as  applied  to  accommodation 

paper 63 

63.  Rules  of  construction  in  case  of  ambiguity 63 

64.  Same  subject — Conflicting  provisions 65 

65.  Same  subject — Misplaced  signature .' 66 

66.  Ambiguous  signatures 67 

67.  Same  subject — Signatures  by  agents ^  68 

68.  Same  subject — Disclosure  of  agency  by  signer 70 

69.  Incomplete  instruments 72 

70.  Same  subject — General  rule  and  statute 74 

71.  Same  subject — ^A  further  provision  of  the  statute. . .  74 

CHAPTER  IV. 

ACCEPTANCE. 

72.  Meaning  76 

73.  Form  of  acceptance 76 

74.  Same  subject — Acceptance  on  separate  paper 77 


xiv  CONTENTS 

SECTION  PAGE 

75.  Same  subject — Acceptance  by  conduct 7. . .  79 

76.  Kinds  of  acceptances — In  general 80 

77.  Same  subject — Qualified  acceptance 81 

78.  Who  may  accept 82 

79.  Same  subject — ^Acceptance  for  honor 83 


CHAPTER  V, 
NEGOTIATION  AND  INDORSEMENT. 

80.  Negotiation — In  general 85 

81.  Negotiation  by  delivery — ^Paper  originally  payable 

to  bearer 85 

82.  Same  subject — Paper  indorsed  in  blank  or  to" bearer.  86 

83.  Same  subject — ^Doctrine  of  Smith  v.  Clarke 87 

84.  Negotiation   by  indorsement   and   delivery — ^Paper 

payable  to  order 88 

85.  Indorsement — ^Usual  form 89 

86.  Indorsement  in  the  form  of  assignment 89 

87.  Indorsement  in  form  of  a  guaranty 90 

,88.    Indorsement  must  be  written  on  the  instrument  or 

allonge   91 

89.  Indorsement  must  be  of  entire  instrument 92 

90.  Indorsement  where  the  instrument  is  payable  to  two 

or  more  payees 93 

91.  Indorsement  where  the  instrument  is  payable  to 

cashier    93 

92.  Indorsement  where  name  is  misspelled 94 

93.  Indorsement  by  an  infant 95 

94.  Kinds  of  indorsements 96 

95.  Restrictive  indorsements 96 

96.  Same  subject — Indorsement  prohibiting  further  ne- 

gotiation   V 97 

97.  Same    subject — Indorsement    constituting    indorsee 

agent  of  indorser 98 

98.  Same    subject — ^Indorsement    constituting   indorsee 

trustee  for  a  third  party 100 

99.  Qualified  indorsement. 101 


CONTENTS  XV 

SECTION  PAGE 

100.  Conditional  indorsement 102 

101.  Transfer  without  indorsement 103 


CHAPTER  VI. 

HOLDER  IN  DUE  COURSE  AND  DEFENSES. 

102.  Holder  in  due  course — ^In  general 105 

103.  Holder  in  due  course  defined 106 

104.  The  instrument  must  be  complete  and  regular  on  its 

face 107 

105.  The  negotiation  must  occur  before  the  instrument  is 

overdue — In  general 107 

106.  When  is  a  bill  or  note  considered  overdue? 108 

107.  When  is  installment  paper  overdue  ? 108 

108.  When  is  paper  payable  on  demand  overdue  ? 109 

109.  Same  subject — Reasonable  time  as  applied  to  the 

transfer  of  demand  paper 110 

110.  The  transferee  must  be  a  holder  for  value Ill 

111.  The    transferee  must  take  the  instrument  in  good 

faith 112 

112.  Same  subject — ^American  rule 113 

113.  Deriving  title  from  a  holder  in  due  course 114 

114.  Amount  of  recovery  by  holder  in  due  course 116 

115.  Same   subject — Transferee  receiving  notice  before 

consideration  paid  in  full 117 

116.  Same  subject — Transferee  a  pledgee  or  mortgagee. .  119 

117.  Every  holder  presumptively  a  holder  in  due  course — 

Burden  of  proof 120 

118.  Defenses  and  other  matters  affecting  title — ^In  gen- 

eral    121 

119.  Defenses  defined 122 

120.  Fraud  as  a  defense 124 

121.  Same  subject — Fraud  in  the  inception 125 

122.  Same  subject — Signer  negligent 125 

123.  Effect  of  the  statute  on  the  defense  of  fraud 126 

124.  Effect  of  the  statute  on  the  defense"  of  illegality 127 

125.  Lack  of  delivery  as  a  defense 128 

126.  Lack  or  failure  of  consideration  as  a  defense 129 


xvi  CONTENTS 

CHAPTER  VII. 
LIABILITIES  OF  PARTIES. 

SECTION  PAGE 

127.  Contract  of  maker  and  acceptor 131 

128.  Liability  on  a  lost  or  destroyed  instrument 132 

129.  Admissions  by  maker  and  acceptor 132 

130.  Same  subject — Additional  admissions  by  acceptor. . .  133 

131.  Same  subject — ^As  to  genuineness  of  the  body  of  the 

bill  and  indorsements 134 

132.  Liability  of  the  drawer 134 

133.  Liability  of  the  indorser 135 

134.  Same  subject — Successive  indorsements 136 

135.  Liability  of  anomalous  or  irregular  indorser 137 

136.  Warranties  of  seller — ^In  general 139 

137.  Same  subject — ^Distinctions  to  be  noted 140 

138.  "Warranty  that  instrument  is  genuine  and  what  it 

purports  to  be 141 

139.  Warranty  of  title 143 

140.  Warranty  of  capacity  of  prior  parties  to  contract . . .  143 

141.  Warranty  of  ignorance  of  facts  which  impair  the 

validity  of  the  instrument  or  render  it  valueless . .  144 


CHAPTER  VIII. 
PRESENTMENT,  NOTICE  OF  DISHONOR,  AND  PROTEST. 

142.  Presentment  for  payment — In  general 145 

143.  Time  for  presentment  when  due  date  specified 145 

144.  Time  for  presentment  of  paper  payable  on  demand. .  147 

145.  Time  for  presentment  of  cheek 148 

146.  Time  of  day  for  presentment '. .  149 

147.  Proper  place  for  presentment 150 

148.  Proper  person  to  whom  to  make  presentment 151 

149.  By  whom  and  how  presentment  to  be  made 152 

150.  Delay  in  making  presentment — ^When  excused 154 

151.  Presentment  dispensed  with,  .when 154 

152.  Presentment  for  acceptance — In  general 155 

153.  Bills  that  must  be  presented  for  acceptance 156 

154.  Time  for  presentment 156 


CONTENTS  xvii 

SECTION  PAGE 

155.  By  whom,  to  whom,  and  when  presentment  must  be 

made 157 

156.  Presentment  excused  entirely,  when 157 

157.  "When  dishonored 158 

158.  Notice  of  dishonor 159 

159.  Form  of  notice  of  dishonor  and  how  given 159 

160.  Time  within  which  notice  must  be  given — ^Where  the 

parties  reside  in  the  same  place 161 

161.  Successive  notices 162 

162.  When  delay  excused 163 

163.  When  notice  dispensed  with  entirely 163 

164.  By  whom  notice  given 165 

165.  Notice' by  one  may  benefit  others 166 

166.  To  whom  notice  may  be  given 167 

167.  Where  notice  must  be  sent 168 

168.  Protest— In  general 169 

169.  Protest  defined 170 


CHAPTER  IX. 
DISCHARGE  OF  NEGOTIABLE  INSTRUMENTS. 

170.  Discharge  by  payment 172 

171.  Discharge  by  cancellation ". 173 

172.  Discharge  by  alteration - . . .  174 

173.  Same  subject — Material  alteration 175 

174.  Discharge  by  renunciation 176 

175.  Discharge  of  parties  secondarily  liable 176 

Bibliography  177 


LAW  OF  SURETYSHIP  AND 
GUARANTY 

PART  I. 
INTRODUCTORY  TOPICS. 

CHAPTER  I. 
CONTRACT  DEFINED  AND  EXPLAINED. 

SECTION  PAGE 

1.  Suretyship  and  guaranty  defined  and  distinguished.   179 

2.  General  requisites  of  the  contract 181 

3.  "Who  may  become  a  surety  or  guarantor 181 

4.  The  necessity  for  consideration 182 

5.  The  negotiability  of  the,  contract  of  guaranty 184 

6.  Requirements  of  the  Statute  of  Frauds 184 

7.  Extent  of  the  writing  necessary 185 

8.  Statement  of  the  consideration 186 

9.  Meaning  of  special  promise 186 

10.  Meaning  of  debt,  default  or  miscarriage 187 

11.  Form  of  expression  as  a  test  of  whether  the  prbmise 

is  within  the  Statute 188 

12.  Non-liability  of  the  principal  as  a  test 188 

13.  The  contract  to  indemnify , .  190 

14.  Promise  to  pay  his  own  debt 193 

15.  Promise  to  apply  property  in  surety's  hands 194 

16.  Promise  in  consideration  of  property  transferred  to 

the  surety 194 


xvui 


CONTENTS  xix 

PART  II. 
EIGHTS  OF  THE  SUEETY. 

CHAPTER  II. 
THE  SIGHT  TO  INDEMNITY  AND  CONTRISnTION. 

SECTION  PAGE 

17.  Siirety's  rights  in  general : 197 

18.  The  surety's  right  to  indemnity — In  particular — 

Nature  and  origin  of  the  right 198 

19.  When  the  right  arises 198 

20.  When  the  surety  may  bring  an  action  for  indem- 

nity   199 

21.  The  amount  the  surety  may  recover  on  his  right 201 

22.  The  equitable  right  to  recover  indemnity  not  depend- 

ent upon  contract 202 

23.  Defenses  to  the  right  to  indemnity 203 

24.  Definition  and  origin  of  the  right  to  contribution. . .  203 

25.  Differences  between  the  legal  and  equitable  right  to 

contribution 204 

26.  When  the  right  of  action  arises 206 

27.  Who  are  co-sureties 207 

28.  Contribution  not  based  on  contract 209 

29.  Defenses  to  the  action  for  contribution 212 


CHAPTER  III. 
THE  RIGHT  TO  SUBROGATION  AND  EXONERATION. 

30.  Definition  and  nature  of  the  right  to  subrogation 214 

31.  The  right  to  be  subrogated  to  the  securities  held  by 

the  creditor  for  the  payment  of  the  debt 214 

32.  The  right  to    subrogation  is  sometimes  available 

where  the  right  to  indemnity  is  not 217 

33.  The  right  to  be  subrogated  to  the  specialty  obliga- 

tion which  the  creditor  holds 218 

34.  The  right  to  subrogation  is  not  dependent  upon 

contract 220 


XX  CONTENTS 

SECTION  PAGE 

35.  Right  to  be  subrogated  to  a  judgment  against  the 

debtor  221 

36.  Right  to    be  subrogated  to  securities  held  by  the 

creditor 222 

37.  Surety  for  a  surety 223 

38.  The  right  does  not  arise  until  the  surety  has  paid  in 

full  or  discharged  the  debt 224 

39.  Definition  and  nature  of  the  right  to  exoneration 225 

40.  Examples  of  its  application 226 

41.  Distinguished  from  the  surety's  rights  against  the 

creditor 227 


PART  III. 

DEFENSES  OF  THE  SURETY. 

CHAPTER  IV. 
PRINCIPAL  NOT  LIABLE  ORIGINALLT. 

42.  General  statement 229 

43.  Principal,  a  married  woman 229 

44.  Principal,  an  infant 230 

45.  Principal's  name  signed  without  authority 231 

46.  Principal  a  corporation  acting  ultra  vires 231 

47.  Illegality  affecting  the  principal's  obligation 231 

48.  Fraud  affecting  the  principal's  obligation 232 

49.  Duress  affecting  the  principal's  obligation 233 

50.  Non-performance  by  obligee  of  his  contract 233 

CHAPTER  V. 

PRINCIPAL'S  OBLIGATION  SUSPENDED  OR  EXTIN- 
GUISHED BY  OPERATION  OF  LAW. 

51.  War 234 

52.  Bankruptcy 234 

53.  Statute  of  Limitations 234 


CONTENTS  xxi 

SECTION  PAGE 

54.  Death  of  the  principal 235 

55.  Judgment  in  favor  of  the  principal 236 


CHAPTER  VI. 

PRINCIPAL'S  OBLIGATION  DISCHARGED  OR  MODIFIED 
BY  ACT  OF  THE  CREDITOR. 

56.  Payment 238 

57.  Release   239 

58.  Covenant  not  to  sue .• 240 

59.  Covenant  not  to  sue,  with  reservations. 242 

60.  Extension  of  time 244 

61.  Surrender  or  loss  of  securities 249 

62.  Failure  to  use  money  in  payment  of  his  claim 253 

63.  Failure  to  sue  the  debtor 254 

64.  Failure  to  notify  the  guarantor  of  acceptance 254 

65.  Failure  to  notify  the  guarantor  of  default 257 

66.  Alteration  of  principal's  contract  or  variation  of  the 

surety's  risk 258 

67.  Fraud  or  misrepresentation  of  the  obligee ; .  263 

68.  Failure  to  disclose  facts 265 

69.  Failure  to  discharge  employee 266 

70.  Defenses  of  the  surety  arising  from  dealings  of  the 

creditor  and  co-sureties 268 

71.  Surety's  right  to  avail  himself  of  the    set-off  or 

counter-claim 270 


CHAPTER  VII. 

MISCONDUCT  OF  THE  PRINCIPAL,  ACCIDENT, 
MISTAKE,  OR  DEATH  OF  THE  SURETY. 

72.  Fraud  or  other  misconduct  of  the  principal  towards 

the  surety 272 

73.  The  effect  of  accident  or  mistake  on  the  surety's 

obligation    273 

74.  The  effect  of  the  death  of  the  surety  on  the  surety's 

obligation   274 


xrii  CONTENTS 

PART  rv. 

RIGHTS  OF  THE  CREDITOR. 

CHAPTER  VIII. 

THE  RIGHT  OF  THE  CREDITOR    TO  THE  SECURITIES 
HELD  BY  THE  SURETY. 

SECTION  PAGE 

75.  General  nature  of  the  right 278 

76.  When  the  right  arises 280 

77.  Limitations  upon  the  right 280 

78.  Summary  of  the  law'  of  creditor's  rights  to  surety's 

securities  281 

Bibliography 282 


LAW  OF  MORTGAGES-REAL 
AND  CHATTEL 

PART  I. 

THE  MORTGAGE  TRANSACTION. 

CHAPTER  I. 
DEFINITION  AND  HISTORY. 

SECTION  PAGE 

1.  The  mortgage  defined 283 

2.  Other  terms  defined 284 

3.  Early  history 284 

4.  Vivum  vadium 285 

5.  Mortuum  vadium 286 

6.  The  common  law  mortgage 287 

7.  Redemption  in  equity 288 

8.  The  modem  mortgage , 289 

9.  "Welsh  mortgages 290 

10.  Formal  and  informal  mortgages 290 

11.  Legal  and  equitable  mortgages 290 


CHAPTER  II. 
THEORIES  OF  A  LEGAL  MORTGAGE. 

12.  The  original  title  theory 292 

13.  The  present  title  theory 293 

14.  The  lien  theory. 293 

15.  Some  consequences  of  the  lien  theory 295 

16.  An  intermediate  view 296 

17.  Law  in  the  United  States 297 

xxlii 


xxiv  CONTENTS 

CHAPTER  III. 
THE  EQUITABLE  MORTGAGE. 

SECTION  PAGE 

18.  Equitable  and  legal  mortgages  contrasted 299 

19.  Deposit  of  title  deeds 299 

20.  Agreement  to  give  a  legal  mortgage 300 

21.  Agreements  to  satisfy  obligations  out  of  specified 

property , 302 

22.  Perfection  of  defective  mortgages. 304 

23.  Mortgage  of  equitable  interest 305 

24.  Analogous  situations 306 

CHAPTER  IV. 

THE  MORTGAGE  DISTINGUISHED  FROM  OTHER 
TRANSACTIONS. 

25.  Absolute  conveyances 307 

26.  Conditional  sales .' 308 

27.  Pledges  of  chattels 310 

28.  Liens  securing  debts 310 

29.  Deeds  of  trust 310 

CHAPTER  V. 

ELEMENTS  OF  THE  MORTGAGE. 

30.  Who  may  be  mortgagor 312 

31.  Who  may  be  mortgagee 313 

32.  The  subject  of  the  mortgage 314 

33.  After-acquired  property 314 

34.  Consideration 316 

35.  The  debt  or  obligation  secured 317 

36.  Future  advances 319 

CHAPTER  VI. 

THE  FORM  AND  EXECUTION  OF  THE  MORTGAGE. 

37.  Writing  necessary 321 

38.  Contents  of  the  instrument 322 

39.  Execution  of  the  mortgage 323 


CONTENTS  XXV 

SECTION  >  PAGE 

40.  "Witnesses 324 

41.  Acknowledgment '.  324 

42.  Delivery 325 

43.  Eecording  the  mortgage 326 

PART  II. 

THE  MOETGAGE  INTERESTS. 
CHAPTER  VII. 

ESTATE  OR  INTEREST  OF  THE  MORTGAGEE. 

44.  Ownership  327 

45.  Possession  328 

46.  Actioiis  to  recover  possession 329 

47.  Mortgagee's  use  of  property 330 

48.  Liability  to  accoimt 331 

49.  Annual  rents 332 

50.  Improvements 333 

51.  Other  disbursements 334 

52.  Eights  against  lessees 335 

53.  Joint  mortgagees 336 

54.  Eights  of  the  mortgagee's  creditors 336 

CHAPTEE  VIII. 
ESTATE  OR  INTEREST  OF  THE  MORTGAGOR. 

55.  Ownership ,. 337 

56.  Right  to  convey 338 

57.  Mortgagor's  use  of  property 339 

58.  Relation  to  mortgagee 340 

59.  Relation  to  strangers 342 

60.  Property  subject  to  execution 342 

61.  The  dower  of  mortgagor's  wife 342 

62.  Insurance  344 

CHAPTER  IX. 

ASSIGNMENT  OF  THE  MORTGAGE. 

63.  What  is  a  valid  assignment  ? 346 


xxvi  CONTENTS 

SECTION  PAGE 

64.  Assignment  of  mortgage  without  the  debt 347 

65.  ■  Transfer  of  the  debt 347 

66.  Effect  of  the  assignment 349 

67.  A  mortgage  of  a  mortgage 351 

68.  Equities  and  defenses 351 

69.  Assignment  to  the  mortgagor ; 352 

CHAPTER  X. 
TRANSFER  BY  THE  MORTGA&OR. 

70.  The  mortgagor's  right  to  transfer 354 

71.  Liabilities  of  mortgagor  after  transfer 355 

72.  Liabilities  of  transferee 356 

73.  Transfer  subject  to  mortgage 357 

74.  Assumption  of  mortgage  by  transferee. 358 

75.  Liabilities  of  transferee  who  assumes 359 

76.  Transfer  by  mortgagor  to  mortgagee 361 

77.  Partial  transfers 362 

CHAPTER  XI. 
ADMINISTRATION  OF  ESTATES. 

78.  On  the  death  of  the  mortgagor 364 

79.  The  descent  of  the  equity 365 

80.  Where  the  mortgage  preceded  the  acquisition 366 

81.  On  the  death  of  the  mortgagee 367 

82.  Descent  of  the  mortgagee's  estate 368 


PART  III. 

THE  MOETGAGE  DISCHAEGE. 

CHAPTER  Xn. 

PAYMENT  OF  THE  DEBT. 

83.  The  stipulation  of  the  mortgage 370 

84.  What  constitutes  payment 371 

85.  To  whom  payment  should  be  made 372 


CONTENTS  xxvii 

SECTION  PAGE 

86.  Effect  of  payment 373 

87.  Premature  payment 374 

88.  Proof  of  payment 375 

89.  Application  of  payments 378 

CHAPTER  XIII. 

TENDER  OF  PAYMENT. 

90.  What  is  a  proper  tender 380 

91.  Absolute  tender  necessary 381 

92.  Tender  on  the  law  day 382 

93.  Tender  before  the  law  day 382 

94.  Tender  after  default 383 

95.  Effect  of  tender 385 


PART  IV. 

THE  MORTGAGE  ENFOECEMENT. 

CHAPTER  XIV. 

BY  THE  M0RTGA60B— REDEMPTION. 

96.  Origin  of  the  right  to  redeem. . ; 386 

97.  Stipulations  concerning  redemption 388 

98.  Collateral  agreements  affecting  redemption 390 

99.  Release  of  equity  of  redemption 391 

100.  Who  may  redeem 392 

101.  Conditions  of  redemption 393 

102.  Contribution 395 

103.  Redemption  procedure 395 

104.  Bars  to  redemption 397 

105.  Account  by  mortgagee 397 

CHAPTER  XV. 

BY  THE  MORTGAGEE— FORECLOSURE  BY  SUIT. 

106.  Origin  and  nature  of  the  remedy 400 

107.  Jurisdiction 401 


xrviii  CONTENTS 

SECTION  PAGE 

108.  Parties  to  the  suit 402 

109.  Procedure 404 

110.  Defenses 404 

111.  The  relief  granted. 405 

112.  The  foreclosure  sale 407 

113.  Application  of  proceeds 409 

114.  The  personal  judgment 410 


CHAPTER  XVI. 
POWER  OF  SALE  MORTGAGES. 

115.  Reasons  for  powers  of  sale 412 

116.  Conditions  of  exercising  the  power  of  sale 413 

117.  Who  may  exercise  the  power 414 

118.  The  sale 416 

119.  Who  may  purchase 417 

120.  The  position  of  the  purchaser 419 

121.  The  proceeds  of  the  sale ' 420 

Bibliography 422 


INTERPRETATION  OF  STATUTES 

SECTION  PAGE 

1.  Power  and  duty 423 

2.  Duration  and  territorial  operation 424 

3.  General  rules 425 

4.  Presumptions  in  aid  of  construction 427 

5.  Intrinsic  aids  to  construction 428 

6.  Same — Preamble,  title,  and  recitals 429 

7.  Extrinsic  aids  to  construction 430 

8.  Strict  construction 431 

9.  Liberal  construction 432 

10.  Repeals  434 

Bibliography 436 

Quiz  Questions : 

Law  of  Negotiable  Instruments 437 

Law  of  Suretyship  and  Guaranty 449 

Law  of  Mortgages — Real  and  Chattel 457 

Interpretation  of  Statutes 469 

Leading  Illustrative  Cases,  Table  of  Contents 471 

Index , 741 


XXIX 


LAW    OF   NEGOTIABLE 
INSTEUMENTS 

BY 

WILLIAM  GREEN  HALE,  B.S.,  LL.B.* 

CHAPTER  I. 
HISTORY  AND  GENERAL  CHARACTERISTICS. 

1.  Scope  of  the  subject. — Under  the  title  of  Ne- 
gotiable Instruments  the  law  pertaining  to  bills  of 
exchange,  checks  (which  are  a  special  variety  of  bill 
of  exchange)  and  negotiable  promissory  notes  will  be 
considered. 

2.  History.^-The  law  governing  negotiable  in- 
struments had  its  inception  in  the  customs  of  the  mer- 
cantile world — ^indeed  these  instruments  were  bom 
of  the  necessities  and  needs  of  merchants.  Bills, 
notes  and  checks  are  thus  frequently  referred  to  as 
commercial  paper,  or  mercantile  specialties,  and  the 
law  pertaining  to  such  instruments  as  the  Law 
Merchant. 

There  is  much  doubt  as  to  the  exact  time  and  place 
of  the  origin  of  commercial  paper.  This  much  seems 
quite  certain,  that  bills  of  exchange  were  used  to  some 
extent  by  the  merchants  of  Italy  as  early  as  the  thir- 
teenth century  and,  not  a  great  while  thereafter, 

*  Professor  of  Law,  Ucwersity  of  niinois. 
VIII-1  1 


2  LAW  OF  NEGOTIABLE  INSTEUMENTS 

found  their  way  into  England,  where  they  were  first 
used  by  the  English  merchants  in  their  dealings  with 
the  merchants  on  the  continent  of  Europe.  Thus  the 
foreign  bill  of  exchange  was  the  first  mercantile  spe- 
cialty to  become  khowh  to  the  English  law. 

The  inland  bill  of  exchange  and  promissory  note 
followed  rapidly  in  the  wake  of  the  foreign  bill  of 
exchange.  And  by  the  first  of  the  seventeenth  cen- 
tury all  three  of  these  instruments  were  well  known 
to  the  merchants  of  England  and  were  coming  to  be 
made  the  subject  of  litigation.  It  was  about  this 
time  also,  it  is  said,  that  the  custom  of  mating  such 
instruments  payable  to  order  or  bearer  and  thus 
negotiable  in  form,  took  its  rise.  Pown  to  the  time 
of  Lord  Mansfield,  in  1756,  however,  the  rules  that 
governed  in  the  controversies  which  arose  over  bills 
and  notes  were  in  a  more  or  less  chaotic  condition. 
He  it  was — since  termed  the  "father  of  the  Law  Mer- 
chant"— who  voiced  and  moulded  into  the  form  of 
definite  rules  of  law  the  numerous  customs  of  the 
merchants  with  reference  to  such  paper  and  made  the 
law  merchant  a  real  part  and  parcel  of  the  great 
body  of  the  English  law.^ 

3.  Bill  of  exchange  defined. — A  bill  of  exchange 
is  defined  by  Blackstone  as  "an  open  letter  of  request 
from  one  man  to  another,  desiring  him  to  pay  a  sum 
of  money  therein  named  to  a  third  person  on  his  ac- 
count."^ Incorporating  the  element  of  negotiability,- 
it  may  be  more  fully  defined  as  an  unconditional  order 


1  Goodwin  v.  Eobarts,  L.  E.  10  Ex.  337  (Bng.),  Leading  Illusteative 
Cases. 

2  2  Blackstone,  Commentaries,  p.  466. 
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in  writing  addressed  by  one  person  to  another,  signed 
by  the  person  issuing  it,  arid  requiring  the  person  to 
whom  it  is  addressed  to  pay  on  demand,  or  at  a  fixed 
or  determinable  future  time,  a  sum  certain  in  money 
to  the  order  of  some  specified  person  or  to  bearer. 

The  one  who  issues  such  an  order  is  called  the 
Drawer;  the  person  to  whom  it  is  addressed,  the 
Drawee  who,  in  case  of  acceptance,  becomes  known 
also  as  the  Acceptor;  and  the  person  to  whom  the 
order  is  made  payable  is  termed  the  Payee. 

Bills  of  exchange  are  either  foreign  or  inland.  A  for- 
eign bill  of  exchange  is  a  bill  of  exchange  drawn  in 
one  country  and  payable  in  a  different  country; 
while  an  inland  bill  of  exchange  is  one  both  drawn 
and  payable  in  the  same  country.  In  applying  these 
tests  to  instruments  both  drawn  and  payable  ia  the 
United  States,  'the  separate  states  are  treated  as  if 
they  were  different  countries.  So  that  a  bill  of  ex- 
change drawn  in  Illinois  and  payable  in  Wisconsin 
is  a  foreign  bill  of  exchange.^ 

4.  Usual  form  of  bill  of  exchange.— A  bill  of  ex- 
change is  usually,  though  not  necessarily,  of  the  fol- 
lowing form:. 

$100.00  Chicago,  Elinois,  March  1, 1914. 

Sixty  days after  date,  pay  to  the 

order  of Henry  Thomas 

One  Hundred  , Dollars. 

Value  received  and  charge  the  same  to  account  of 
To  William  Smith  \  /  Charles  Briggs. 

Boston,  Massachusetts. 

Accepted,  William  Smith. 

3  Buckner  v.  Finley,  2  Pet.  586  (U.  S.). 


4  LAW  OF  NEGOTIABLE  INSTRUMENTS 

Thus,  Charles  Briggs  is  the  drawer;  William  Smith, 
the  drawee;  and  Henry  Thomas,  the  payee.  If  Wil- 
liam Smith  accepts  the  bill  he  becomes  known  as  the 
acceptor  as  well  as  the  drawee  of  the  bill.  The 
acceptance  is  usually  made  by  writing  the  word  **  ac- 
cepted" across  the  face  of  the  bill  and  signing  the 
name  or  initials  thereto. 

The  payee  may  indorse  the  bill,  .which  is  done  by 
writing  his  name  upon  the  back  of  the  instrument 
and  delivering  it  to  some  third  person.  He  then  be- 
comes known  as  an  Indorser  as  well  as  Payee,  and 
the  party  to  whom  he  thus  transfers  the  bill  is  called 
an  Indorsee.  This  indorsee  may  in  turn  become  an 
indorser  by  a  similar  transfer  to  still  another  party 
and  thus  sustain  a  double  relation,  that  of  First  In- 
dorsee, and  Second  Indorser.  And  this  process  may 
continue  through  any  number  of  transfers.  The  last 
indorsee  or  party  entitled  to  the  bill  is  called  the 
Holder. 

5.  Check  defined  and  illustrated.— A  check  differs 
from  the  ordinary  bill  of  exchange,  as  above  defined, 
in  the  following  particulars.  The  drawee  must  be  a 
bank  and  the  instrument  must  be  payable  on  demand. 
A  check  has  thus  been  briefly  defined  as  "a  bill  of 
exchange  drawn  on  a  bank,  payable  on  demand." 

A  check  is  of  the  following  form: 

Chicago,  Uliaois,  March  1,  1914. 

First  National  Bank 

Pay  to  the  order  of John  Doe $100.00 

One  Hundred Dollars. 

Richard  Roe. 
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The  First  Natiojial  Bank  is  the  Drawee;  John  Doe 
is  the  Payee;  and  Eiehard Eoe,  the  Drawer. 

6.  Promissory  note  defined  and  illustrated. — A 
negotiable  promissory  note  is  an  unconditional 
promise  in  writing  made  by  one  person  to  another, 
signed  by'  the  person  making  the  promise,  engaging 
to  pay  on  demand  or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  money,  to  the  order  of  a  speci- 
fied person  or  to  bearer. 

Thie  one  executing  such  an  instrument  is  called  the 
Maker;  and  the  one  to  whom  it  is  made  payable,-  the 
Payee.  The  payee  in  turn  may  become  an  indorser, 
and  so  on,  as  in  the  case  of  the  transfer  of  a  bill  of 
exchange. 

The  following  is  an  ordinary  form  of  negotiable 
promissory  note: 

$100.00    .  Chicago,  Dlinois,  March  1,  1914. 

Sixty  days after  date 

I promise  to  pay  to  the  order  of 

John  Doe One  Hundred 

Dollars.    With  interest  at  the  rate  of  6  per  cent  per 

annum  from  date.    At ' First 

National  Bank,  Chicago.    Value  received. 

Richard  Roe. 

Roe  is  the  Maker  and  Doe,  the  Payee. 

7.  Nature  and  general  characteristics  of  negoti- 
able instruments, — Speaking  generally,  a  negotiable 
instrument  is  a  contract.  It  contains  an  undertaking 
or  promise,  and  such  promise  must  be  based  on,  what 
is  known  in  the  law  of  contracts  as,  consideration.  It 
is  also  necessary  that  one  who  assumes  to  become 
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bound  on  a  bill  or  note  shall  possess  the  legal  capac- 
ity to  make  a  valid  contract. 

But  while  thus  alike  ihsome  respects,  in  other  very 
important  respects,  the  negotiable  instrument  and 
the  common  law  contract  or  chose  in  action  are  essen- 
tially different.  These  differences,  under  the  early 
law,  were  three  in  number.  They  related,  first,  to 
days  of  grace;  second,  to  consideration;  and  third, 
to  negotiability.  Some  of  these  differences  have 
been  eliminated  by  modern  statutes,  but  others,  of 
fundamental  and  far-reaching  importance,  still  ob- 
tain and  serve  today  to  place  bills  and  notes  in  a 
class  by  thiemselves. 

Days  of  grace. — Days  of  grace  were  a  product  of 
the  law  merchant  and  were,  originally,  of  much  im- 
portance. They  were  days  of  indulgence— usually 
three — granted  to,  the  obligor  on  a  bill  or  note  and 
operated  to  extend  the  time  of  payment  beyond  the 
ostensible  due  date.  Under  tMs  rule,  for  example, 
a  note  ostensibly  due  June  1,  was  in  reality  not  due 
until  June  4,  By  statute,  however,  days  of  grace  have 
in  most  jurisdictions  been  abolished,  so  that  today, 
this  distinction  is  chiefly  of  historical  interest. 

Consideration.  The  law  merchant  says  that  a 
bill  or  note  "imports  a  consideration."  This  means, 
merely,  that  in  the  absence  of  some  showing  to  the 
contrary  it  will  be  presumed  that  consideration  was 
given  for  it.  The  practical  effect  of  this  doctrine  is 
that  the  holder  of  a  bill  or  note  need  not  in  suing  on 
the  instrument  allege  or  in  the  first  instance  offer 
any  evidence  of  consideration.  The  burden  rests  on 
the  party  against  whom  the  action  is  brought  to 
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plead  the  absence  of  consideration  if  none  has  been 
given  and  offer  some  evidence  in  support  of  his  plea. 
But  in  an  action  on  a  common  law  contract,  the  bur- 
den is  upon  the  party  bringing  the  action  both  to 
^allege  and  prove  consideration.  No  presumption  of 
consideration  is  indulged.  In  practice,  therefore, 
this  distinction  between  negotiable  instruments  and 
common  law  contracts  is  very  important.* 

8.  Same  subject — Negotiability. — ^In  attaching  to 
certain  obligations  the  quality  of  negotiability  the 
law  merchant  made  its  most  radical  departure  from 
the  common  law.  Days  of  grace  and  presumptions 
concerning  consideration  have  always  been  of  minor 
consequence  as  compared  with  negotiability.  It  is 
this  quality  which,  it  may  be  said,  chiefly  distin- 
guishes the  negotiable' bill  or  note  from  the  common 
,  law  contract  or  chose  in  action. 

The  quality  of  negotiability  is  a  dual  quality.  By 
virtue  of  it  the  bill,  check  or  note  may  be  transferred 
from  one  person  to  another,  first,  so  as  to  vest  title 
in  the  transferee  and  second,  so  as  to  vest,  under  cer- 
tain circumstances,  even  a  better  title  in  the  trans- 
feree than  the  transferor  had.  Such  qualities  were 
not  known  to  the  conamon  law  nor  attached  to  any  of 
the  obligations  of  its  creatiop. 

Thus  the  transferee  of  a  negotiable  instrument  al- 
ways has  been  permitted  to  bring  an  action  thereon 
in  his  own  name.  He  is  within  the  terms  of  the  prom- 
ise. When  the.  paper  is-  indorsed  and  delivered,  to 
him  the  promise  runs  to  him. 

On  the  other  hand  a  chose  in  action  could  not  be 

*  For  a  fuller  discussion  of  consideratibn  see  §  58  and  following. 
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thus  transferred  at  common  law.  An  attempted 
transfer  of  it  did  not  invest  the  assignee  with  any 
direct  rights  against  the  obligor.  Such  rights  as  he 
did  get  had  to  be  worked  out  through  his  assignor. 
His  rights  against  the  obligor  were  equitable  rather 
than  legal.  By  modern  statutory  procedural  reform, 
however,  this  distinction  has  been  swept  away  in 
most,  if  not  all,  of  the  American  jurisdictions.  So 
that,  today,  the  assignee  of  a  common  law  chose  in 
action  may  bring  an  action  against  the  obligor  in 
his  own  name. 

At  the  present  time  the  feature  of  negotiability  of 
supreme  importance  resides  in,  the  fact  that  the  trans- 
feree of  negotiable  paper  may  secure,  under  certain 
circumstances^  better  rights  than  his  transferor  pos- 
sessed. Suppose  A  agrees  to  pay  B  $100  for  certain 
services.  B  assigns  his  claim  against  A  to  C.  It 
turns  out  that  B  did  not  render  the  services.  Even 
under  modern  statutes,  which  permit  C  to  sue  in  his 
own  naine,  A  may  take  advantage  of  B's  failure  to 
perform,  if  sued  by  C.  C  can  under  no  circumstances 
assert  any  better  right  than  B  could.  C  takes  the 
assignment  subject  to  ainy  and  all  defenses  of  A. 
Ignorance  of  A's  rights  and  the  payment  of  value  to 
B  afford  C  no  protection. 

But  suppose  A  executes  a  note  payable  to  B  or 
order,  without  receiving  any  consideration  for  it.  B 
cannot  enforce  this  note  against  A.  If,  however,  B 
indorses  this  note  and  transfers  it  to  C  before  matur- 
ity and  for  value  and  C,  at  the  time,  is  ignorant  of 
the  defects  in  B's  title,  C  can  compel  A  to  pay  the 
note  when  it  becomes  due.    Thus  the  right  of  the 
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transferee  of  the  note  under  these  circumstance^, 
rises  superior  to  that  of  the  transferor. 

The  reason  for  attaching  this  property  to  commer- 
cial paper  is  not  far  to  seek.  It  is  found  in  the  pur- 
pose that  bills  and  notes  were  created  to  serve.  They 
were  intended  and  used  by  merchants  to  take  the 
place  of  money.  Hence  it  was  important,  in  fact, 
necessary,  that  provision  be  made  for  their  free  cir- 
culation from  hand  to  hand.  In  the  rush  of  business, 
titles  could  not  be  investigated.  Hence  the  trans- 
feree was  permitted  to  assume  that  the  title  of  his 
transferor  was  good,  unless  he  knew  the  contrary, 
and  the  law  protected  him  in  that  assumption." 

9.  Modem  statutory  enactment.— An  introduc- 
tion to  the  subject  of  negotiable  instrmnents  would 
not  be  complete  today,  without  reference  to  the  mod- 
ern steps  which  have  been  taken  to  crystallize  and 
especially  to  make  uniform  the  rules  of  the  law 
merchant  by  statutory  enactment. 

The  first  step  of  this  kind,  with  which  we  are  par- 
ticularly concerned,  was  taken  in  England  in  1882. 
At  that  time  the  English  Bills  of  Exchange  Act,  the 
provisions  of  which  deal  with  promissory  notes'  as 
well  as  bills  of  exchange,  became  a  part  of  the 
English  statute  law. 

As  early  as  1890  a  movement  was  started  in  the 
United  States  to  bring  about  a  codification  of  the 
law  merchant  in  the  several  states  with  a  special 
view  to  securing  uniformity  in  the  different  juris- 
dictions. 

Following  the  lead  of  New  York, ,  commissioners 

»  Carter,  A  History  of  English  Legal  Institutions  (4th  ed.),  p.  276. 
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were  appointed  in  other  states,  and  in  1895  at  a  meet- 
ing of  these  commissioners  a  committee  on  Com- 
mercial Law  was  instructed  to  have  prepared  a  codi- 
fication of  the  law  relating  to  bills  and  notes.  This 
committee  employed  John  J.  Crawford,  Esq.,  of  the 
New  York  Bar  to  prepare  the  draft.  The  draft  was 
forthwith  prepared  and  submitted  to  the  conference 
which  met  at  Saratoga  in  August,  1896,  and  with 
some  amendments,  was  adopted,  and  is  known  as 
"The  Negotiable  Instruments  Law." 

Following  this,  steps  were  at  once  taken  to  secure 
the  adoption  of  the  bill,  thus  approved,  in  every  state 
in  the  Union.  Again  the  state  of  New  York  took 
the  lead  by  passing  the  law  in  1897.  Since  then 
this  bill  has  become  a  law  in  forty-three  states,® 


8  Alabama,  Arizona,  Colorado,  Connecticut,  Delaware,  District  of  Columbia, 
Florida,  Hawaii,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana, 
Maryland,  Massachusetts,  Michigan,  Missouri,  Montana,  Nebraska,  Nevada, 
New  Hampshire,  New  Jersey,  New  Mexico,  New  York,  North  Carolina,  North 
Dakota,  Ohio,  Oklahoma,  Oregon,  Pennsylvania,  Philippine  Islands,  Ehode 
Island,  Tennessee,  Utah,  Virginia,  Washington,  West^  Virginia,  Wisconsin, 
Wyoming,  Arkansas,  Minnesota,  South  Carolina,  South  Dakota,  Vermont. 

In  view  of  the  widespread  adoption  of  the  Uniform  Negotiable  Instru- 
ments Law  as  above  indicated,  and  in  view  of  the  further  fact  that  it  will 
doubtless  be  adopted  in  the  few  remaining  states  in  the  near  future,  it  will 
be  necessary,  in  the  treatment  of  the  subject  of  negotiable  instruments  in 
this  article  to  make  frequent  reference  to  the  statutory  provisions.  Wherever 
this  is  done  the  reference  will  be  to  the  section  numbers  used  in  the  draft 
of  the  statute  adopted  by  the  commissioners  on  Uniformity  of  State  Laws, 
and  the  sections  quoted  with  such  numberings  will  be  taken  from  that  act. 
The  reader  may  easily  find  the  corresponding  section  in  the  law  of  his  own 
state,  if  this  statute  has  been  there  adopted,  by  noting  the  subject  matter 
of  the  section  quoted  or  referred  to.  In  referring  to  the  statute  the  abbre- 
viation N.  I.  L.  (meaning  Negotiable  Instruments  Law),  will  be  used  in  order 
that  space  may  be  economized. 

The  Uniform  Statute  referred  to  will  be  found  in  convenient  form  in 
Brannan's  Negotiable  Instruments  Law  (2nd  ed.).  The  student  Should  also 
consult  the  statute  of  his  own  state,  freely,  if  the  Uniform  Act  has  been 
there  adopted. 
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Alaska,  the  District  of  Columbia,  Hawaii,  and  the 
Philippine  Islands;  in  a  few  instances,  however,  with 
more  or  less  important  modifications. 
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CHAPTER  n. 
FORMAL  REQUISITES. 

10.  Writing. — ^That  special  form  of  contract 
known  as  the  negotiable  instrument  cannot  come  into 
existence  as  an  oral  obligation.  All  negotiable  in- 
struments must  be  written.  The  obligation  must  be 
in  such  form  that  the  eye  can  see  and  the  hand  handle 
it,  like  money,  the  place  of  which  it  takes.  As  the 
late  James  Barr  Ames  puts  it  in  the  summary  to  his 
collection  of  cases  on  Bills  and  Notes,''  "A  specialty 
contract  (i.  e.,  a  bUl  or  note)  differs  widely  from  a 
simple  contract.  A  bill  or  note,  for  example,  re- 
garded as  a  document  has  a  substantial  value,  it 
being  impossible  either  to  compel  payment  of  the 
obligation  or  to  transfer  one's  interest  therein  at  law, 
except  by  a  surrender  or  transfer  of  the  instrument 
itself  to  the  payer  or  purchaser  respectively.  In 
other  words,  the  holder's  right  in  personam  is  de- 
pendent upon  his  having  a  right  in  rem."  This  re- 
quirement of  writing  is  fully  satisfied  by  printing 
and,  as  far  as  legal  requirements  are  concerned,  the 
writing  may  be  done  either  with  lead  pencil  or  with 
ink.®  It  foUows  that  the  instrument  may  be  partly 
written  and  partly  printed,  which  is  of  frequent 
occurrence. 

11.  Signature. — "No  paper  can  have  the  force  and 
effect  of  a  negotiable  instrument  unless  it  is  signed. 

7  Vol.  2,  p.  799. 

8  Geary  v.  Physic,  5  B.  &  0.  234  (Eng.). 
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If  it  be  a  bill  of  exchange  or  check,  the  drawer  must 
have  signed  it  and  if  it  be  a  promissory  note,  the 
maker  must  have  signed  it. 

While  the  customary  place  for  the  signature  is  at 
the  end  of  the  instrument,  it  is  not  necessary  that  it 
be  there.    For  example,  "I,  J.  S.,  promise  to  pay 

"  may  be  as  binding  as  a  promissory 

note,  if  otherwise  complete,  as  if  it  were  written,  "I 

promise  to  pay ,"  subscribed,  "J.  S."* 

In  other  words,  it  is  only  necessary  that  some  desig- 
nation of  the  obligor  shall  appear  on  the  paper,  re- 
gardless of  its  location,  and  that  it  shall  have  been 
intended  ias  a  signature.  Some  question  may  arise, 
however,  as  to  whether  it  was  in  fact  intended  as  a 
signature,  if  it  does  not  appear  in  the  customary 
place.^"  Nor  is  it  required  that  one  shall  sign  the 
name  by  which  he  is  usually  known,  nor,  in  fact,  any 
name  at  all.  Any  mark  which  a  person  uses  with 
intent  to  bind  himself  will  answer  for  a  signature. 
Thus  it  has  been  held  that  the  figures  "1,  2,  8"  were 
a  sufficient  signature.^^  So  one  may  bind  himself  by 
a  trade  name,  such  as  "The  Acme  Company. "^^ 

It  follows  that  the  signature  may  be  printed  or 
typewritten,  or  by  a  stamp  impression,  though  in 
such  cases  there  is  no  presumption  that  it  is  a  signa- 
ture and  it  must  be  shown  to  have  been  adopted  by 
the  party,  sought  to  be  charged,  as  his  signature.^^ 

»  Taylor  v.  Dobbins,  1  Strange  399  (Eng.),  Leading  Illustrative  Cases. 
10  Schmidt  v.  Schaelter,  45  Mo.  502. 

"Brown  r.  The  Butchers'  and  Drovers'  Bank,  6  HiU  443  (N.  Y.),  Lead- 
ing Illustrative  Cases. 
12  N.  I.  L.,  §  18. 
18  Pennington  v.  Baehr,  48  Cal.  565, 
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It  k  fundamental  that  a  forged  signature  is  no 
signature.  But  it  has  been  held  in  some  jurisdictions 
that  the  party  whose  signature  has  been  forged  may 
ratify  the  forgery  and  thus  become  bound  by  it  just 
as  if  it  had  been  originally  signed  by  him  or  by  his 
authority.^*  Some  courts,  however,  have  refused  to 
give  effect  to  a  ratification  of  a  forgery,  on  the  theory 
that  it  is  against  public  policy  to  permit  the  ratifica- 
tion of  a  crime/^ 

It  may  be  added  that  one's  signature  may  be  at- 
tached by  an  agent  and  that  no  special  form  of  ap- 
pointment is  required.^® 

12i  A  note  must  contain  a  promise. — This  does 
not  mean  that  the  word,  "promise"  must  be  used, 
although  the  expression,  "I  promise  to  pay"  is  the 
one  commonly  used.  The  promise  may  be  an  implied 
promise,  merely.  But  it  must  be  a  promise  implied 
in  fact,  as  distinguished  from  a  promise  implied  in 
law. 

If  A  borrows  $100  from  B,  the  law  is  said  to  imply 
a  promise  on  A's  part  to  pay  back  the  money  bor- 
rowed; but  if  A,  upon  the  receipt  of  the  money,  writes 
upon  a  piece  of  paper,  "Borrowed  of  B,  $100"  and 
signs  his  name  to  it,  it  is  not  a  promissory  note.  The 
paper  is  only  what  it  purports  to  be,  an  evidence  of 
indebtedness.  The  only  promise  which  exists  in  con- 
nection with  this  transaction  is  the  promise,  or  obli- 
gation, as  it  might  better  be  called,  to  repay  the  bor- 
rowed money. 

14  Hefner  v.  Vandolah,  62  HI.  483. 

15  Henry  v.  Heeb,  114  Ind.  275. 
16N.  I.  L.,  §§  19  and  38. 
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And  so  if  A  goes  to  the  grocer  and  orders  grocer- 
ies, tlie  law  implies  a  promise  on  his  part  to  pay  for 
them,  even  though  nothing  is  said  ahout  payment, 
and  a  paper  signed  by  A,  acknowledging  receipt  of 
$10  worth  of  groceries  on  credit  would  not  be  a 
promissory  note. 

The  requirement  is  that  the  language  used  must 
mean  "I  promise  to  pay,"  whether  that  exact  form  of 
expression  is  used  or  not.  If  any  implication  is  resorted 
to  it  must  lead  to  the  conclusion  that  the  party  sigh- 
ing has  expressly  undertaken  to  pay.  Otherwise  the 
paper  cannot  be  considered  a  note.  There  must  be 
more  than  the  mere  acknowledgment  of  indebtedness. 

As  said  by  the  court  in  Gay  v.  Rooke,^'^  "While 
such  promise  need  not  be  expressed  in  any  particular 
form  of  words,  the  language  used  must  be  such  that 
the  written  undertaking  to  pay  may  fairly  be  deduced 
therefrom." 

13.  Same  subject — Examples. — ^Applying  the  rule 
laid  down  in  Gray  v.  Rooke,  the  Massachusetts  court 
decided  that  a  paper  in  the  following  form,  "I.  0.  U., 
John  Smith  one  hundred  dollars,  for  value  received" 
and  dated  and  signed  was  defective  as  a  promissory 
note,  in  that  it  contained  no  promise;  it  was  only 
what  it  purported  to  be,  viz.,  an  ordinary  due  bill. 

Some  courts,  however,  while  recognizing  fully  the 
time  honored  requirement  of  the  law  merchant,  that 
there  must  be  a  promise  in  fact,  have  fastened  upon 
very  slight  circumstances  in  order  to  find  this 
promise. 

For  example,  instruments  in  the  following  form 

"  151  MasB.  115. 
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have  been  held  to  satisfy  the  requirement:  "Due  A. 
B.,  $100,  payable  on  demand;""  and  "I  O.  U.  $100 
to  be  paid  on  the  22nd  instant;"  ^®  and  one  court  went 
so  far  as  to  hold  that  the  expression,  "due,  oh  de- 
mand" meant  "which  we  promise  to  pay  on  demand," 
and  hence  that  this  was  not  a  mere  acknowledgment 
of  indebtedness.^" 

The  cases  just  referred  to  have  been  cases  where 
it.  was  only  necessary  tojind  that  the  instruments  in 
question  were  non-negotiable  notes.  They  are  in 
point,  however,  because  even  the  non-negotiable  note 
must  contain  a  promise,  and  they  show  what  lan- 
guage has  been  considered  sufficient  to  raise  a  prom- 
ise in  fact. 

Where  words  of  negotiability  have  been  used,  such 
as  "bearer"  or  "order,"  these  very  words  have  been 
held  indicative  of  a  promise  in  fact.  It  has  been  said 
that  if  the  paper  reads,  "Due  A.  B.  or  order"  or 
"Due  bearer,"  a  certain  sum  of  money,  it  is  not  a 
mere  acknowledgment  of  indebtedness,  because  no 
one  would  acknowledge  indebtedness  to  an  undeter- 
mined person.  Thus  certificates  of  deposit,  which 
contain  words  of  negotiability  as  they  usually  do, 
have  been  held  to  be  negotiable  instruments  and  in 
effect,  notes.^^ 

14,  A  bill  of  exchange  must  contain  an  order. — 
This  rule  has  reference  to  the  direction  that  is  given 
by  the  drawer  of  a  bill  to  the  drawee.    Referring 

18  Kimball  &  Kiniston  v.  Huntington,  10  Wend.  675  (N.  Y.). 
i»  Brooks  V.  Elkins,  2  M.  &  W.  74  (Eng.). 

20  Smith  V.  Allen,  5  Day  337  (Conn.) ;  compare  Currier  v.  Lockwood,  40 
o'onn.  349,  Leading  iLLusTRATivii  Cases. 

21  Miller  v.  Austen,  13  How.  218  (U.  S.). 
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back  to  the  definition  of  a  bUl  of  exchange  and  the 
sample  form  given,  it  will  be  noted  that,  in  sub- 
stance, a  bill  of  exchange  is  a  direction  ;in  writing 
by  A  to  B  to  pay  a  certain  sum  of  money  to  C.  The 
first  requirement  is  that  this  direction  must  be  an 
order.  This  means  that  it  must  be  a  command,  and 
not  a  mere  request  for  a  favor. 

The  bill  of  exchange  did  not  come  into  existence 
to  supply  a  form  by  which  A  might  help  his  friend  C, 
to  secure  money  from  B,  nor  to  supply  a  form  of  mes- 
sage for  A  to  use  if  he  desired  to  borrow  some  money 
from  B,  and  to  send  0  as  a  messenger  to  get  it. 

The  bill  of  exchange  was  created  to  supply  a  great 
need  in  the  commercial  world;  to  meet  the  commer- 
cial, not  social  convenience  of  the  people. 

Suppose  B,  who  lives  in  New  York  City,  owes  A, 
who  lives  in  Chicago,  $100,  and  A,  in  turn,  owes  C, 
who  lives  in  New  York  City,  $100  or  less.  If  both  of 
these  obligations  are  settled  by  the  use  of  cash,  it  will 
necessitate  the  sending  of  money  by  B  in  New  York 
to  A  in  Chicago,  and  the  sending  of  money  from  A,  in 
Chicago,  to  C,  in  N6w  Yoyk. 

By  the  use  of  a  bill  of  exchange,  this  transportation 
of  qash  two  ways  can  be  easily  avoided.  A  will 
"draw," — to  use  the  commercial  expression — on  B 
in  favor  of  C,i.  e.,  A  will  order  or  command  B  to  pay 
C  the  amount  which  A  owes  C.  This  bill  is  mailed 
to  C,  who  presents  it  to  B,  and  when  B  pays  C,  the 
two  obligations  are  expeditiously  and  conveniently 
settled,  without  the  cumbersome  and  dangerous 
method  attendant  upon  the  transference  of  cash. 

It  is  apparent  in  this  illustration,  that  A  has  a  busi- 
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ness  right  to  call  on  B  to  pay  C  the  sum  of  moBey 
indicated.    He  is  not  asking  a  favor  of  a  friend. 

15.  Same  subject — Test  and  examples. — ^It  does 
not  follow,  however,  that  words  of  politeness  cannot 
be  used,  or  that  it  will  be  presumed  from  the  use 
of  such  words  that  a  favor  is  being  asked,  rather  than 
a  right  demanded.  Often  a  bill  of  exchange  begins, 
"Please  pay,"  ratherthan  "Pay."^^  The  testis,  does 
the  paper  purport  to  be  a  demand  made  by  a  person 
having  a  right  to  call  on  the  other  to  pay,  or  is  its 
fair  meaning,  "You  will  grant  me  a  favor  by  so 
doing f"  If,  the  former,  it  contains  the  necessary 
order,  if  the  latter,  it  does  not.  On  principle,  it  would 
seem,  the  answer  ought  to  be  obtained  from  the  in- 
strument itself  and  from  no  outside  sources.  But  it 
cannot  be  said  that  the  courts  have  in  every  case  so 
limited  their  investigation,  but  have,  in  some  in- 
stances, looked  at  surrounding  circumstances. 

In  Hamilton  v.  Spottiswoode,^*  an  instrument  in 
the  following  form :  * '  Dear  Sir. — ^We  hereby  author- 
ize you  to  pay,  on  our  account,  to  the  order  of  W.  G., 
etc.,"  was  held  not  to  contain  an  order,  Parke,  B., 
remarking:  "Here  there  is  only  an  option  to  pay  or 
npt,  therefore,  this  document  is  not,  a  bill  of  ex- 
change.    *     *     *" 

And  in  Little  y.  Slackford,^*  Lord  Tenterden  held 
that  an  instrument  in  the  following  form  was  not  a 
bill  of  exchange:  "Mr.  Little.— Please  let  the  bearer 
have  seven  pounds,  and  place  it  to  my  account  and 

■  ,r  * 

V  22  Wheatley  v.  Strobe,  12  Cal.  92,  Leading  Illdsteattve  Cases. 
23  4  Ex.  200  (Eng.).  ■        ,  •       : 

2*Beported  in  Moody  &  Malkin,  171  (Eng.). 
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you  will  oblige,  Your  huiiible  servant,  R.  Slackf ord. ' ' 
The  court  said,  "*  *  *.  The  paper  does  not  pur- 
port to  be  a  demand  made  by  a  party  having  a  right 
to  call  on  the  other  to  pay.  The  fair  meaning  is,  'You 
will  oblige  me  by  doing  it.'  " 

16.  Both  bills  and  notes  must  be  payable  in  money. 
— Bills  and  notes  take  the  place  of  money.  They  arc 
expected  to  circulate  freely  in  the  commercial  world. 
They  would  not  do  this  if  they  called  for  the  delivery 
of  some  commodity  rather  than  money.  There  would 
be  obvious  difficulties  in  the  matter  of  circulation 
if  the  obligation  were  to  deliver  a  horse,  instead  of 
to  pay  money.  Money  is  the  only  thing  with  a  fixed 
and  generally  known  value. 

Thus  it  has  been  held  that  a  promise  to  pay  A  or 
bearer  $50,  "in  good  merchantable  whisky,  at  trade 
price,"  is  not  a  promissory  note.^^ 

Commercial  paper  may,  however,  require  the  pay- 
ment of  a  certain  kind  of  money.  It  is  of  frequent 
occurrence  that  a  note  calls  for  payment  in  United 
States  gold  coin.  And  likewise  it  may  require  pay- 
ment in  United  States  silver  dollars. 

17.  Same  subject — What  is  money? — No  doubt, 
anything  that  is  legal  tender  satisfies  the  require- 
ment. Legal  tender  has  been  defined  by  statute  to 
be,  gold  and  silver  coins,  and  United  States  Treasury 
notes.^®  '  ^ 

But  there  are  other  media  of  exchange  circulating 
freely  in  the  commercial  world  as  money,  and  in  fact 
dealt  with  and  accepted  by  every  one  as  such,  but 

25  Rhodes  v.  ^iindly,  3  Ohio  51,  Leading  Illustrative  Cases. 

26  U.  S.  Eev.  Stats.,  §  3585  and  following. 
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which  are  not  legal  tender  in  payment  of  any  debts. 
Every  one  is  familiar  with  United  States  gold  and 
silver  certificates  and  national  bank  notes,  and  at 
an  earlier  day,  state  bank  notes.  These  aU  are,  as 
a  matter  of  law,  only,  themselves,  negotiable  in- 
struments. And  yet  they  have  a  much  wider  and 
freer  circulation  than  negotiable  instruments  issued 
by  private  individuals  or  private  institutions,  and 
naturally  so  because  of  the  security  which  is  back 
of  them. 

But  will  a  bill  or  note  made  payable  in  such  media 
of  exchange  be  treated  as  negotiable  ?  This  question 
has  been  the  source  of  much  controversy.  It  has  come 
up  for  discussion  in  the  courts  generally  in.  connec- 
tion with  instruments  made  payable  in  "current 
funds"  or  "currency."  Some  courts  have  avoided  a 
direct  answer  to  the  question  by  holding  that  "cur- 
rent funds"  means  "current  money"  and  that  "cur- 
rent money"  means  legal  tender  money,  reaching  in 
this  way  the  conclusion  that  instruments  thus  pay- 
able are  negotiable.^^ 

Other  courts  hold  that  money  means  legal  tender; 
that  current  funds  cannot  be  given  the  restricted 
meaning;  and  hence  that  paper  payable  iu  current 
funds  is  not  negotiable  commercial  paper.^® 

StUl  other  courts  construe ' '  current  funds ' '  broadly 
to  include  any  medium  of  exchange  circulating  in  the 
channels  of  trade  as  money,  and  hold  generally  that 
instruments  payable  in  "current  funds,''  "current 

2'  Bull  V.  Bank  of  Kasson,  123  TT.  S.  105. 

28  Piatt  V.  The  Sauk  County  Bank,  17  Wis.  222;  Hasbrook  v.  Palmer,  2 
McLean  10  (U.  S.  Circ),  Leading  Illusteative  Cases. 
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money"  or  even  "current  bank  notes"  are  payable 
in  money  within'  the  requirements  of  the  law  mer- 
chant.^* 

18.  Same  subject  —  Statutory  provisions.  —  The 
Negotiable  Instruments  Law  provides  *•*  that  the  ne- 
gotiable character  of  an  instrument  is  not  affected 
by  the  fact  that  it  "designates  a  particular  kind  of 
current  money  in  which  payment  is  to  be  made. ' '  And 
the  Illinois  statute,  which  has  departed  in  several 
particulars  from  the  draft  which  was  adopted  by 
the  commissioners,  goes  further  ,and  provides  that 
it  may  be  made  payable  in  "curifency  or  current 
funds." 

Inasmuch  as  there  was  a  difference  of  judicial  con- 
struction of  such  expressions  as  are  used  in  these 
statutes,  and  since  the  statutes  do  not  assume  to 
define  these  terms  it  may  well  be  doubted  if  the 
statutory  provisions  have  brought  about  uniformity 
on  this  question. 

Obviously  the  safe  thing  to  do  is  to  make  the  in- 
strument payable  in  some  particular  kind  of  legal 
tender  or  generally  in  dollars  and  cents,  which  would 
requirb  payment  in  some  form  of  legal  tender  money. 

19.  Same  subject — Foreign  money. — ^A  question 
has  also  been  raised  as  to  the  negotiability  of  paper 
which  is  made  payable  in  money  of  a  foreign  denomi- 
nation. 

For  example,  suppose  a  note  made  payable  in  the 
United  States  reads  that  the  promisor  is  to  pay  100 
pounds  sterling.    This  has  been  construed  to  mean 

29  Pardee  v.  Fish,  60  N.  Y.  265;  Swift  v.  Whitney,  20  111.  144. 

30  N.  I.  L.,  I  6,  subsection  5. 
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that  it  is  payable  in  the  United  States  equivalent, 
and  hence  negotiable.*^  , 

If,  however,  the  instrument  is  so  drawn  as  to  re- 
quire the  delivery  of  the  foreign  coins  themselves,  it 
will  not  be  negotiable,  for  tke  foreign  money  in  this 
country  is  merely  a  commodity.*^ 

20.  A  bill  or  note  must  not  contain  an  obligation 
to  do  anything  in  addition  to  the  payment  of  money. 
—If  A  promises  to  pay  B  or  order  $100  and  to  de- 
liver to  him,  at  the  same  time,  a  horse,  the  instru- 
ment is  not  a  note,  although  it  may  possess  every 
other  requisite.**.  In  this  form  the  obligation  is  an 
oi"dinary  contract.  Likewise  an  order  directing  the 
drawee  to  pay  $400,  and  take  up  a  note  executed  by 
the  drawer  in  favor  of  A,  is  not  a  bill.** 

If,  in  a  word,  the  instrument  is  to  take  the  place 
of  money,  if  it  is  to  circulate  freely  in  the  marts  of 
trade,  it  must  call  for  the  payment  of  money  and  for 
nothing  else.  This  idea  has  been  couched  in  the 
graphic  language,  that  a  negotiable  instrument  is  a 
'' courier  without  luggage." 

21.  Same  subject — Election  to  require  something 
in  lieu  of  monfey. — ^It  is  necessary  to  distinguish  care- 
fully between  an  instrument  which  imposes  some 
obligation  in  addition  to  the  payment  of  money,  and 
one  which  offers  the  holder  an  election  to  require 
something  else  to  be  done  as  a  substitute  for  the  pay- 
ment of  money.  Consider,  for  example,  the  follow- 
ing case:    ''On  or  before  the  fifth  day  of  April,  1843, 

31 1  Daniel,  Negotiable  Instruments  (5th  ed.),  §  58. 

32  Thompson  v.  Sloan,  23  Wend.  71  (N.  Y.). 

33  Martin  v.  Chauntry,  2  Strange  1271  (Eng.). 

34  Cook  V.  Satterlee,  6  Cow.  108  (N.  Y.). 
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I  promise  to  pay  A  B  or  bearer,  $500— the  said  A  B 
is  to  take  all  the  flour  that  he  may  want  for  his  family 
use,  and  such  other  articles  that  he  may  need  pre- 
vious to  the  day  of  payment."  The  Supreme  Court 
of  Illinois  ^^  held  this  to  be  a  good  note,  sajdng :  ' '  This 
is  a  positiye  undertaking  on  the  part  of  the  makers 
to  pay  the  sum  of  money  therein  mentioned  at  its 
maturity,  and  the  legar  import  of  the  merriorandum 
at  the  bottom  is,  that  the  payee  m^y,  if  he  chooses, 
take  what  flour  and  other  articles  he  may  need  for 
the  use  of  his  family  previous  to  the  day  of  payment. 
It  is  a  condition  inserted  for  his  benefit.  There  is 
no  duty  or  obligation  imposed  upon  the  makers  to 
pay  in  this  manner,  unless  the  payee,  in  his  judgment, 
should  need  the  property.  The  defendant  below  (the 
maker)  could  not  have  tendered  the  same  and 
thereby,  against  the  wish  of  the  plaintiff  below  (the 
payee),  have  discharged  the  note," 

This  result  is  reached  only  in  cases  where  the  op- 
tion is  with  the  payee  or  holder  to  require  at  all 
events,  if  he  choose,  the  payment  of  money,  rather 
than  the  delivery  of  the  chattel.  If  the  maker  has 
the  option  to  choose  which  of  the  alternative  obliga- 
tions he  will  carry  out,  the  instrument  is,  without 
question,  not  negotiable.  Negotiable  paper  must 
have  an  unconditional  money  value.  This  can  only 
be  where  the  payee  or  transferee  knows  that  he  can 
insist  upon  the  payment  of  money  on  it  when  it  be- 
comes due. 

22.    Same  subject — ^Authority  to  sell  collateral  se- 

35  Owen  V.  Bamum,  7  111.  461.    See  also  Hosstatter  v.  Wilson,  36  Barb.  307 
(N.  Y.),  Leading  Illustkative  Cases. 
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curities. — ^An  instrument  does  not  lose  its  character 
as  negotiable  paper  by  reason  of  a  recital  that  the 
maker  has  deposited  collateral  security  for  its  pay- 
ment, and  has  further  authorized  its  sale  and  pro- 
vided the  manner  in  which  it  shaU  be  sold,  in  case 
the  note  is  not  paid  when  due. 

Thus  a  stipulation  in  the  following  form,  added  to 
an  instrument  otherwise  negotiable,  does  not  affect 
its  negotiability:  "I  have  deposited,  herewith,  with 
the  A  B  Company,  mortgage  bonds  as  collateral  se- 
curity, which  I  authorize  the  holder  of  this  note  upon 
the  non-performance  of  this  promise  at  maturity,  to 
sell,  at  public  or  private  sale."*® 

Obviously,  such  a  stipulation  should  not  affect  the 
negotiability  of  the  instrument.  It  is  not  •' '  luggage. ' ' 
It  will  not  retard  the  circulation  of  the  paper.  The 
commercial  value  of  the  instrument  is  increased, 
rather  than  diminished,  by  such  a  provision. 

23.  Same  subject — ^Authority  to  confess  judg- 
ment.— ^A  provision  in  a  promissory  note,  authorizing 
any  attorney  of  any  court  of  record  to  appear  and 
confess  judgment  on  behalf  of  the  maker  in  favor  of 
the  holder  of  the  note,  if  it  is  not  paid  when  due,  is 
common  in  many  states. 

In  an  early  Pennsylvania  case,*''  it  was  held  that 
such  a  provision  rendered  the  note  non-negotiable. 
But  this  decision  has  been  severely  criticised,  and  the 
great  weight  of  modem  authority  sustains  the  ne- 
gotiability of  such  instruments.*^ 

86  Valley  National  Bank  v.  Crowell,  148  Pa.  St.  284. 

87  Overton  v.  Tyler,  3  Pa.  St.  346. 

88  1  Daniel,  Negotiable  Instruments  (Sth  ed.),  f  61;  N.  I.  L.,  §  5,  sub- 
section 2. 

24 


FORMAL  REQUISITES  25 

24.  Same  subject — Waiver  of  exemptions. — ^It  is 
sometimes  provided  in  a  note  tliat  tlie  maker  will 
not  claim  the  benefit  of  any  homestead  or  other  ex- 
emption laws  as  to  that  obligation.  In  other  words 
he  agrees  that,  if  he  is  sued  on  the  note,  he  will  not 
oppose  the  attachment  and  sale  uhder  execution  of 
the  home  in  which  he  lives  or  any  part  of  the  wages 
he  may  be  earning. 

It  has  been  generally  held  that  provisions  of  this 
character  do  not  render  the,  instrument  to  which 
they  are  attached  non-negotiable,  Like  some  of  the 
other  provisions,  heretofore  mentioned,  they  do  not 
impede  its  circulation  but  rather  aid  it.'* 

25.  Certainty — ^In  general.*** — "No  requirement  is 
more  fundamental,  or  more  indelibly  attached  to 
the  law  of  commercial  paper  than  that  of  certainty. 

There  must  be  certainty  in  four  particulars:  the 
obligation  to  pay;  the  sum  to  be  paid;  the  time  of 
payment;  and  the  parties  to  the  instrument.  Uncer- 
tainty in  any  one  of  these  particulars  will  prevent  the 
instrument  from  rising  higher  in  the  scale  of  legal 
obligations  than  an  ordinary  contract. 

26.  Certainty  of  obligation. — The  obligation  of  a 
negotiable  instrument  cannot  be  contingent.  The 
undertaking  must  be  absolute,  unconditional.  The 
usual  statement  is  that  it  must  contain  an  uncondi- 
tional promise  or  order. 

The  importance  of  this  requirement  and  the  rea- 
son for  it  is  well  stated  by  the  Supreme  Court  of 

39  Zimmerman  v.  Anderson,  67  Pa.  St.  421;  N.  I.  L.,  §  5,  subsection  3, 
But  see  111.  Bev.  Stats.,  chap.  98,  §  23,  which  forbids  waiver  of  exemptions 
from  execution. 

*o  N.  I.  L.,  §  1,  subsection  2. 
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Maine,  in  White  y.  Cushing,*^  as  follows:  "It  was 
the  necessity  of  certainty  and  precision  in  mercan- 
tile affairs  and  the  inconveniences  which  would  re- 
sult if  conunercial  paper  was  incumbered  with  condi- 
tions and  contingencies,  that  led  to  the  establishment 
of  an  inflexible  rule  that  to  be  negotiable  they  (bills 
and  notes)  must  be  payable  absolutely  and  without 
any  conditions  or  contingencies  to  embarrass  their 
circulation." 

In  applying  this  rule  it  has  b^en  held  that  an  in- 
strument is  not  negotiable  which  contains  the  pro^ 
vision  that  "the  payee  is  npt  to  ask  or  expect  pay- 
ment of  this  note  until  the  maker's  old  mill  is  sold  for 
a  fair  price.  "*^  Plainly  enough,  the  maker  might 
never  sell  his  old  mill  for  a  fair  price,  so  he  might 
never  be  obKged  to  pay.  Likewise  a  note  given  for 
stock  which  provides  for  payment  on  the  surrender 
of  the  stock  is  not  payable  at  all  events  and  is,  there- 
fore, not  negotiable.** 

Examples  of  conditional  order.  In  White  v.  Gush- 
ing, above,  the  court  held  that  a  written  order  direct- 
ing a  certain  bank  to  pay  X  or  order  $100,  but  with 
a  clause  added  requiring  that  the  bank  book  of  the 
depositor  must  accompany  the  order,  was  not  a  good 
bill  of  exchange.  So  a  draft  made  payable  "on  pre- 
sentment of  certificate  No.  32,004  issued  by  K.  L.  of 
S.  to  J.  K.  properly  released"  was  not  negotiable, 
according  to  the  decision  in  an  Illinois  case.**    In 

41  88  Me.  339:  ' 

42  Blake  v.  Coleman,  22  Wis.  415. 

43  Van  Zandt  v.  Hopkins,  151  111.  248. 

44  Knights  and  Ladies  of  Security  v.  Hibernian  Banking  Assoc.,  137  111. 
App.  175. 
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both  of  these  cases  the  order  was  clearly  conditional. 

27.  Same  subject — An  order  or  promise  to  pay 
out  of  a  particular  fund  is  conditi6nal.*^^If  A  prom- 
ises to  pay  B  or  order  $100  "out  of  the  net  proceeds 
realized  from  the  sstle  of  this  year's  crop  of  hay,  after 
deducting  the  cost  of  raising  and  marketing  the 
same,"  his  promise  is  obviously  contingent.  There 
may  be  no  net  proceeds.  In  that  event  he  will  not  be 
obliged  to  pay  anything.  Such  an  instrument,  there- 
fore, is  not  negotiable.**^ 

The  same  reasoning  applies  to  an  instrument  pur- 
porting to  be  a  biU  of  exchange.  In  Lowery  v.  Stew- 
ard,*^ there  was  an  order  in  the  following  form: 
"Please  pay  to  the  order  of  A.  L.  the  sum  of  $500  on 
account  of  twenty-four  bales  of  cotton  shipped  to 
you  as  per  bill  of  lading  by  steamer  Colorado,  in- 
closed to  you  in  letter."  The  court  held  that  this  was 
not  a  bill  of  exchange  but  an  order  upon  a  particular 
fund,  and  hence  contingent.  ' 

And  the  Massachusetts  court,  in  part  on  this 
ground,  decided  against  the  negotiability  of  an 
order,  which  was  given  by  a  contractor  to  the  owner 
of  a  building.  The  order  directed  the  owner  to  pay 
B  a  certain  sum  of  money  and  to  deduct  it  from  any 
amount  that  would  be  due  to  the  contractor  on 
final  payment.*® 

28.  Same  subject — Designation  of  a  fund  that  does 
not  render  the  order  or  promise  conditional. — ^It  is  not, 
however,  every  mention  or  indication  of  a  particular 

«5  N.  I.  L.,  §  3. 

*«  Worden  v.  Dodge,  4  Denio  159  (N.  Y.). 

47  25  N.  Y.  239.  '    . 

*s  Buttrick  Lumber  Co.  v.  Collins,  202  Mass.  413. 

1 
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fund  that  renders  the  order  or  promise  conditional 
or  contingent.  If,  for  example,  A  draws  an  order  on 
B  in  favor  of  C  or  order,  absolute  in  its  terms,  and 
then  in  addition  indicates  a  fund  out  of  which  B  may 
reimburse  himself,  the  order  is  not  considered  con- 
ditional.*® 

It  is  necessary,  therefore,  to  observe  carefully  in 
every  case,  where  a  particular  fund  is  mentioned, 
whether  the  money  is  to  be  paid  out  of  that  fund, 
or  whether  the  fund  is  mentioned  merely  as  a  source 
of  reimbursement. 

But  what  is  the  test  ?  In  Hunger  v.  Shannon,^"  the 
court  says:  "The  true* test  would  seem  to  be  whether _ 
the  drawee  is  confined  to  the  particular  fimd,  or 
whether,  though  a  specified  fund  is  mentioned,  he 
would  have  the  power  to  Charge  the  bill  up  to  the 
general  account  of  the  drawer,  if  the  designated  fund 
should  turn  out  to  be  insufficient.  In  the  final  anal- 
ysis of  each  case,  it  must  appear  that  the  alleged  bill 
of  exchange  is  drawn  on  the  general  credit  of  the 
drawer." 

It  i^  not  always  easy  to  determine  in  which  class 
the  particular  instrument  belongs.  In  Whitney  v. 
EKot  National  Bank,®^  where  the  direction  was  to  pay 
and  "charge  the  same  to  account  of  250  bbls.  meal 
ex.  Schooner  Aurora  Borealis,"  the  court  held  that 
the  order  was  not  conditional.  The  same  result  was 
reached  in  a  similar  case  by  the  Supreme  Court  of 
Maine.®^ 

*»  N.  I.  L.,  §  3,  subsection  1. 

50  61  N.  Y.  251,  at  255. 

01 137  Mass.  351. 

B2  Bedman  v.  Adams,  51  Me.  429. 
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But  the  reader  should  compare  with  these  two 
cases  the  holdings  in  the  cases  of  Lowery  v.  Steward 
and  Buttrick  Lumber  Co.  v.  Collins,  referred  to  in 
a  previous  section,    , 

In  this  connection  the  decision  in  Hunger  v.  Shan- 
non, quoted  above,  is  also  of  interest.  There  it  was 
held  that  an  order  to  pay  "and  deduct  the  same 
from  my  share  of  the  profits  of  our  partnership  busi- 
i^ess  in  malting"  meant  "pay  by  deducting,"  and 
that  this,  then,  in  effect,  was  an  order  to  "pay  out  of 
an  uncertain  fund,"  and  could  not  be  treated  as  a  biU 
of  exchange. 

29.  Same  subject — Effect  of  statement  of  trans- 
action which  gives  rise  to  instrument. — ^It  has  been 
frequently  said  that  a  statement  of  the  transaction 
which  gives  rise  to  the  instrument  does  not  render 
the  promise  or  order  conditional.  In  fact,  this  state- 
ment had  received  such  currency  that  it  was  incor- 
Iporated  in  the  Negotiable  Instruments  Law,  without 
qualification.^* 

One  cannot,  however,  examine  the  eases  at  any 
length,  decided  both  prior  to  and  under  the  statute, 
without  learning  that  the  statement  in  its  absolute 
and  unqualified  form  is  misleading,  if,  in  fact,  it  is 
not  untrue.  It  is  quite  true  that  such  a  statement 
may  not  render  the  promise  conditional;  but,  again, 
it  may  render  it  most  clearly  conditional. 

All  agree  that,  if  A  promises  to  pay  B  or  order 
$100,'  and  it  is  stated  in  the  instrument  that  the  sum 
is  in  payment  for  a  horse  sold  and  delivered  to  A 
prior  to  or  at  the  time  of  the  execution  of  the  note, 

03  N.  I.  L.,  §  3,  subsection  2. 
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such  statement  does  not  render  the  undertaking  con- 
ditional. It  reveals  no  circumstances  which  can,  by 
any  possibility,  render  the  obligation  to  pay  uncer- 
tain. It  is  immaterial  whether  the  instrument  is 
given  for  a  chattel  purchased  or  money  loaned.  The 
consideration  is  valid  and  the  undertaking  to  pay 
absolute. 

On  the  other  hand,  such  a  rule  could  hardly  be 
made  use  of  to  support  the  .negotiability  of  an  instru- 
ment, in  which  it  was  provided  that  it  was  given  as 
collateral  security  for  some  other  obligation,  for  in 
that  event  it  would  bie  payable  only  in  case  the 
other  obligation  were  not  paid.,  Hence,  the  under- 
taking in  the  note  would  be  contingent,  conditional. 
And  it  has  been  so  held.^*  Yet  this  was  only  a  state- 
ment of  the  transaction  which  gave  rise  to  the  in- 
strument. But  the  statement  shows  the  undertaking 
in  the  note  to  have  been  conditional,  and  the  note, 
therefore,  non-negotiable. 

30.  Same  subject — Conditional  sales  notes. — Go- 
ing further,  we  iind  a  notable  conflict  of  authority 
with  reference  to  a  very  common  class  of  instru- 
ments. The  following  case  is  typical:  A  goes  to  a 
furniture  store  owned  by  B  and  orders  some  furni- 
ture. The  price  is  $100.  A  signs  an  instrmnent  in 
which  he  promises  to  pay  B  or  order  $100  on  or 
before  one  year  from  date.  Thus  far  the  instrument 
is  in  the  form  of  an  ordinary  negotiable  note.  But 
there  is  added  to  the  above  a  statement  that  the 
note  is  given  to  cover  the  purchase  price  of  certain 
furniture  and  it  is  expressly  provided  that  title  to 

B4  Costelo  V.  Crowell,  Admr.,  127  Mass.  293. 
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•  the  furniture  shall  remain  in  B  until  the  note  is  fully 
paid. 

In  New  York^^  and  Minnesota  ^^  such  instruments 
have  been  held  non-negotiable  on  the  ground  that  the 
obligation  of  the  maker  is  conditional.  The  Minne- 
sota couri  said:  "li,  prior  to  any  default  on  the 
part  of  the  defendant  (maker),  the  company  (payee) 
had  retaken  possession  of  the  propi^rty,  ^d  disposed 
of  it,  so  that,  upon  the  maturity  of  the  defendant's 
obligation,  an  observance  of  the  condition  on  its  part 
had  been  impossible,  there  can  be  no  doubt  that, 
under  such  circumstances,  no  action  could  have  been 
maintained  on  the  promise. " 

On  the  other  hand,  Michigan®''  and  thie  Supreme 
Court  of  the  United  States  ®*  have  held  such  paper 
negotiable.  These  courts  reason  that  the  transac- 
tion is  in  tbe  nature  of  a  sale  and  mortgage  back  by 
the  purchaser  to  the  seller,  the  title  being  retained 
merely  as  security  for  the  note,  and  that  the  note 
may  be  considered  apart  from  the  security,  and  hence 
as  absolute  in  its  term's  arid  not  conditional. 

It  is  believed  that  this  is  the  only  theory  upon 
which  the  negotiability  of  such  paper  can  be  sup- 
ported. 

31.  Same  subject — Executory  consideration  men- 
tioned.— This  general  rule  has  also  given  rise  to  con- 
troversy in  another  class  of  cases.    Suppose  A  prom- 

55  Third  National  Bank  of  Buffalo  v.  Spring,  59  N.  Y.  Supp.  794  (Con- 
struing statute). 

56  Third  National  Bank  etc.  vf.  Armstrong,  25  Minn.  530. 

57  Choate  v.  Stevens,  116  Mich.  28,  74  N.  W.  289,  43  L.  E.  A.  277. 

58  Chicago  B.  Equip.  Co.  v.  Merchants'  Bank,  136  TJ.  S.  268,  34  Law.  Ed. 
349. 
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ises,  in  writing,  to  pay  B  or  order  $100  on  July  1, 
1913,  and  the  recital  is  made  that  the  instrument  is 
for  100  bushels  of  wheat  to  be  delivered  by  B  to  A 
on  June  1, 1913.  The  note  is  executed  in  May,  1913. 
ininois,^*  New  York®"  and  Maryland"  have  held 
such  an  instrument  negotiable.  Georgia  ®^  has  appar- 
ently reached  a  contrary  result. 

In  conclimon,  it  is  submitted  that  the  test  to  be 
applied  in  any  case  in  determining  the  effect  of  a 
statement  of  the  transaction  which  gives  rise  to  the 
instrument,  is  whether  it  indicates  that  the  obliga- 
tion of  the  maker  to  pay  depends  upon  some  con- 
tingency. If  it  does,  the  instrument  is  not  negotiable. 
If  it  does  not,  the  instrument  is  negotiable,  provided, 
of  course,  other  requisites  are  present. 

32.  Sum  payable  must  be  certain — In  general. — 
Every  negotiable  instrument  must  show  on  its  face 
the  exact  amount  of  the.  obligation.  The  amount  that 
is  to  be  paid  when  the  instrument  matures  cannot 
be  left  to  conjecture. 

A  promise,  therefore,  to  pay  $50  "and  such  addi- 
tional premium  as  may  arise  on  policy  No.  50"  is  a 
promise  to  pay  an  uncertain  amount.  In  deciding 
against  the  negotiability  of  an  instrument  in  this 
form  the  court  in  Dodge  v.  Emerson,®^  said:  "The 
defendants  in  this  case  have  promised  to  pay  two 
several  sums;  one  certain  and  definite,  the  other  un- 

58  Siege],  Cooper  &  Co.  v.  Chicago  Trust  &  Savings  Bank,  131  DU  569,  19 
Am.  St.  Eep.  51,  Leading  Illustrative  Cases. 
80  Davis  V.  McCready,  17  N.  Y.  230. 
«i  Black  V.  The  First  National  Bank,  96  Md.  399,  at  418. 
82  Harris  v.  Nichols,  26  6a.  413. 
88  34  Me.  96,  Leading  Illustrative  Cases. 
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certain  and  contingent.  The  defendant's  liability 
being  for  both  these  sums,  is  obviously  for  an  unas- 
certained and  indefinite  amount." 

Nor,  according  to  the  same  case,  can  the  qharacter 
of  the  instrument  be  changed  by  a  willingness  on 
the  part  of  the  holder  to  waive  all  right  to  the  uncer- 
tain portion  of  the  obligation. 

33.  Same  subject — ^Agreement  to  pay  attorneys' 
fees  or  costs  of  collection.^— But  it  is  not  every  un- 
dertaking to  pay  some  uncertain  additional  sum 
that  renders  an  instrument  non-negotiable. 

There  is  no  more  common  provision  in  promissory 
notes  today  than  one  which  requires  the  maker,  in 
addition  to  the  payment  of  the  principal  sum,  to  pay 
such  additional  sum  as  the  court  may  adjudge  rea- 
sonable as  an  attorney's  fee,  in  case  suit  becomes 
necessary  to  collect  the  note.  And  some  instruments 
are  worded  more  broadly,  providing  for  costs  of  col- 
lection where  the  means  taken  do  not  culminate  in 
actual  litigation. 

it  is  not  surprising,  however,  when  one  considers 
the  emphasis  that  the  law  merchant  has  laid  upon 
certainty  and  singleness  of  obligation,  that  such  in- 
struments have  been  the  subject  of  controversy. 
Some  of  the  states  have  sustained  the  negotiability 
of  these  instruments,  differing,  however,  as  to 
whether  the  additional  stipulation  is,  itself,  en- 
forcible.  Others  have  held  that  the  provision,  though 
valid,  destroys  the  negotiability  of  the  instrument, 
thus  treating  the  entire  instrument  as  a  simple  con- 
tract; while  still  others  have  held  that  the  stipula- 
tion readers  the  entire  contract  void. 
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The  weight  of  authority  is  found  in  favor  of  the 
doctrine  that  the  negotiability  of  a  conunereial  eon- 
tract  is  in  no  way  affected  by  a  stipulation  for  the 
payment  of  a  reasonable  collection  or  attorney's 
fee.«* 

Since  such  provisions  do  not  become  really  opera- 
tive until  the  note  matures,  at  which  time  the  chief 
incident  of  negotiability  is  ipso  facto  lost,  as  will  be 
pointed  out  later,  and  since  such  provisions  do  not 
affect  the  amount  due  at  maturity,  •  and  since,  fur- 
ther, such  provisions  will  add  to  rathe^  than  detract 
from  the  currency  of  the  paper,  it  is  not  startling  to 
find  that  the  Negotiable  Instruments  Law  has  in- 
serted a  clause  favorable  to  the  negotiability  of  this 
class  of  instrmnents."® 

34.  Same  subject — ^Agreement  to  pay  exchange. 
— An  agreement  to  pay  exchange,  in  addition  to  the 
face  of  the  bill  or  note,  has  also  been  the  source  of 
some  conflict. 

For  example,  suppose  the  maker  of  a  note  prom- 
ises to  pay  the  same  in  Chicago,  "with  current  ex- 
change on  New  York  City." 

The  Supreme  Court  of  Minnesota,®®  in  passing 
upon  the  negotiability  of  such  a  note,  said:  "In  the 
definitions  of  a  promissory  note  or  bill  of  exchange 
it  is  generally,  if  not  always,  stated  that  the  amount 
necessary  to  discharge  it  must  be  ascertainable  from 
the  face  of  the  paper  itself,  without  having  to  refer 
to  any  extrinsic  evidence.    Construing  this  definition 

8*  1  Daniel,  Negotiable  Instruments  (5th  ed.),  §  62a. 

»5  N.  L  L.,  §  2,  subsection  5. 

«8  Hastings  v.  Thompson,  54  Minn.  184. 
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literally,  it  must  be  admitted  that  the  instruments 
in  question  do  not  faU  within  it,  for,  of  course,  ex- 
trinsic evidence  must  be  resorted  to  in  order  to  ascer- . 
tain  the  rate  of  exchange  at  a  given  time  between 
two  places." 

After  pointing  out  the  wide  conflict  of  authority 
on  the  question,  and  stating  its  decision  in  favor  of 
the  negotiability  of  such  instruments,  the  same  court 
ably  gives  its  reasons  as  follows:  "The  reason  and 
purpose  of  the  rule  that  the  sum  to  be  paid  must  be 
certain  is  that  the  parties  to  the  instrument  may 
know  the  amount  necessary  to  discharge  it  without 
investigating  facts  not  within  the  general  knowledg'e 
of  everyone,  and  which  may  be  subject  to  more  or 
less  uncertainty,  or  more  or  less  under  the  influence 
or  control  of  one  or  other  of  the  parties  to  the  in- 
strument. The  provision  for  the  payment  of  the 
current  rate  of  exchange,  between  the  place  of  pay- 
ment and  some  other  place  is  not  within  the  reason 
of  this  rule,  or  subject  to  the  evils  or  inconveniences 
which  it  was  designed  to  prevent.  While  the  rate  of 
exchange  is  not  always  the  same,  and  while  it  is 
technically  true  that  resort  must  be  had  to  extrinsic 
evidence  to  ascertain  what  it  is,  yet  the  current  rate 
of  exchange  between  two  places  at  a  particular  date 
is  a  matter  of  common  commercial  knowledge,  or,  at 
least,  easily  ascertainable  by  anyone,  so  that  the 
parties  can  always,  without  difficulty,  ascertain  the 
exact  amount  necessary  to  discharge- the  paper.  The 
law  merchant,  including  the  law  of  negotiable  paper, 
is  founded  upon  and  is  the  creature  of  commercial 
us^ge  and  custom.    *    *    *    Its  rules  should,  there- 
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fore,  be  construed  with  reference  to  and  in  harmony 
with  general  business  usages,  and,  as  far  as  pos- 
sible, with  the  common  understanding  of  the  com- 
mercial world.  *  *  *  Now,  we  think  we  are 
safe  in  saying,  9,nd  justified  in  taking  notice  of  the 
fact,  that  if  bankers  or  other  business  men  accus- 
tomed to  dealing  in  commercial  paper  were  asked 
whether  such  an  instrument  is  a  promissory  note,  and 
whether  they  would  deal  with  it  as  negotiable  paper, 
the  answer  would,  in  almost  every  instance,  be  un- 
hesitatingly in  the  affirmative.  We  have  no  doubt 
that  this  is  the  way  in  which  such  paper  is  generally 
looked  upon  and  treated  in  commercial  and  other 
business  circles;  and,  if  so,  the  courts  should,  as  far 
as  possible,  make  their  decisions  conform  to  this 
general  custom  and  understanding." 

This  view  was  adopted  in  the  Negotiable  Instru- 
ments Law,  where  it  is  provided  that  *'The  sum  pay- 
able is  certain  *  *  *  although  it  is  to  be  paid 
with  exchange,  whether  at  a  fixed  rate  or  at  the  cur- 
rent rate."" 

35.  Same  subject — ^Agreement  to  pay  interest. — 
Less  foreign  to  the  commercial  contract,  and  hence 
giving  rise  to  less  dispute  than  the  foregoing  pro- 
visions, is  a  stipulation  for  the  payment  of  interest 
on  the  principal  sum.  But  even  this  may  rendpr  the 
exact  amount  ultimately  payable  uncertain,  espe- 
cially where  the  exact  time  that  the  instrument  is 
to  run  is.not  fixed.  Ordinary  provisions  for  the  pay- 
ment of  interest  have,  however,  never  been  seriously 
questioned. 

87  N.  I.  L.,  §  2,  subsection  4. 
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But  suppose  the  provision  is  that  the  note  shall 
draw  interest  at  the  rate  of  7  per  cent,  if  paid  at 
maturity,  and  if  not  paid  at  maturity,  the  interest 
is  to  be  figured  at  10  per  cent  from  the  original  date. 
Even  such  a  provision  does  not  render  the  note  non- 
negotiable.®*  Three  reasons  may  be  assigned  for  this 
result.  First,  the  amount  due  at  maturity  is  certain 
from  the  outset.  The  uncertainty  arises  only  in  case 
the  note  is  dishonored  at  maturity  and  so  long  as 
the  sum  which  will  discharge  the  instrument  at 
maturity  is  certain,  the  demands  of  the  business 
world  are  satisfied.  After  maturity  the  paper  be- 
comes essentially  non-negotiable  for  other  reasons, 
as  will  be  seen  later.  Second,  there  is  no  time  at 
which  the  exact  amount  that  the  obligation  calls  for 
cannot  be  determined  from  the  face  of  the  note. 
Third,  interest  is  a  very  incidental  thing  in  the  note 
and  is  a  usual  thing  to  contract  about. 

36.  Same  subject — Agreement  to  pay  taxes. — ^An 
agreement  included  in  a  note  requiring  the  maker 
to  pay  all  taxes  and  assessments  that  may  be  levied 
against  the  note,  has  been  held  to  render  the  instru- 
ment non-negotiable.®®  The  result  is  obviously  cor- 
rect, whether  it  be  said  that  the  agreement  renders 
the  amount  of  the  obligation  uncertain,  or  whether  it 
be  treated  as  an  agreement  to  do  something  in  addi- 
tion to  the  payment  of  the  note. 

The  same  result  has  been  reached  where  the  stipu- 
lation for  the  payment  of  taxes  was  contained  in  a 
mortgage  given  to  secure  the  note,  rather  than  in 

08  Smith  T.  Crane,  33  Minn.  144. 

8»  Walker  v.  Thompson,  108  Mich.  686. 
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the  note  itself.  The  argument  in  support  of  this  con- 
chision  is  that  the  note  and  mortgage  must  be  con- 
strued together,  and  hence  that  the  provisions  of 
the  mortgage  become,  as  it  werp,  a  part  and  parcel 
of  the  note,  and  thus  the  provision  is  treated  just 
as  if  it  had  been  actually  written  in  the  noteJ" 

But  this  theory,  that  the  terms  of  the  mortgage 
must  be  read  into  the  note,  has  been  forcefully 
rejected  by  the  Supreme  Court  of  Wisconsin  in  the 
recent  case  of  Thorpe  v.  Mindeman,''^  and  also  by 
the  Supreme,  Court  of  Colorado  ia  the  case  of  Frost 
V.  PisherJ^ 

37.  Time  of  payment  must  be  certain. — ^No  pro- 
vision of  the  law  merchant,  with  reference  to  cer- 
tainty, has  received  rougher  treatment  than  this.  All 
that  is  left  of  the  rule  is,  that  the  instrument  must 
be  payable  at  a  time  which  is  sure  to  come,  although 
the  exact  date  of  maturity  cannot  be  predicted.' 
Surely  the  mind  of  the  b,eginner  will  be  shocked  by 
the  statement  that  a  note  which  is  payable  "ten  days 
after  the  death  of  X"  satisfies  beyond  cavil  the  re- 
quirement of  certainty  as  to  time  of  payment,  yet 
such  is  the  undoubted  law.'^^ 

It  may  well  be  questioned  whether  any  paper  could 
be  open  to  greater  objection.  How  much  currency 
in  the  commercial  world  can  such  paper  have? 
How  far  does  it  resemble  or  can  it  take  the  place 
of  money?    Suppose  it  is  desired  to  transfer  such 

70  Garnett  v.  Meyers,  65  Neb.  287,  94  N.  W.  803. 
"  123  Wis.  149. 
"  13  Colo.  322. 

73  Colehan  v.  Cooke,  2  Str.  1217,  WiUes  393  (Eng.) ;  Shaw  v.  Camp,  160 
111.  425,  Leading  Illustrative  Cases. 
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paper.  How  can  the  transferee  determine  whether 
he  is  getting  paper  that  is  past  due?  And  this 
is  a  matter  of  great  importance,  for,  as  will  be 
pointed  out  inore  fully  later  on,  one  who  ,takes  paper 
after  it  has  fallen  due  is  not  a  "holder  in  due 
course,"  that  is  to  say,  he  takes  the  paper  subject 
to  all  defenses. 

Again,  suppose  the  paper  is  transferred  by  A,  the 
payee,  to  B,  as  indorsee,  before  the  death  of  X.  Now, 
a  valuable  right  of  the  indorsee  of  a  negotiable  paper 
is  the  right  to  compel  the  indorser  to  pay  the  instru- 
ment if  the  maker  fails  to  pay  it.  But  in  order  to 
assert  this  right  against  A,  B  must,  without  fail,  pre- 
sent the  note  to  the  maker  the  day  it  is  due  and  give 
notice  at  once  to  A,  if  the  maker  fails  to  make  pay- 
ment. How  can  B  be  sure  of  doing  this  unless  he 
stations  a  guard  over  X  so  that  he  may  learn  at 
once  of  X's  death?  It  is  very  plain  that  the  nego- 
tiability of  such  an  instrument  is,  on  principle,  open 
to  serious  question. 

The  law  was  so  weU  established,  however,  that  it 
was  thought  best  to  incorporate  it  into  the  provi- 
sions of  the  Negotiable  Instruments  Law.  The 
statute  thus  provides  that  the  time  of  payment  is 
certain  if  the  instrument  is  made  payable  "on  or 
at  a  fixed  period  after  the  occurrence  of  a  specified 
event,  which  is  certain  to  happen,  though  the  time 
of  happening  be  uncertain."^* 

38.  Same  subject — Paper  payable  in  installments. 
— ^In  view  of ^  the  foregoing  results,  instruments  can 
afford  no  difficulty  which  are  made  payable  at  a  fixed 

T4  N.  I.  L.,  §  4,  subsection  3. 
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time  after  date  or  sight,  or  on  or  before  a  fixed  date 
at  the  option  of  the  maker,  or  in  stated  install- 
ments,''® either  of  principal  or  interest,  with  a  pro- 
vision that  the  whole  shall  become  due  immediately 
in  case  of  failure  to  pay  a  single  installment  when 
due.  Such  instruments  have  been  generally  held 
negotiable  and  are  provided  for  in  the  Negotiable 
Instruments  Law  J  V 

39.  Same  subject — Time  not  sure  to  come. — ^If  the 
time  for  payment  be  not  sure  to  happen  the  non- 
negotiability  of  the  paper  is  conceded.  The  obvious 
reason  is  that  the  obligation  to  pay  is  uncertain  if 
the  event  upon  which  payment  depends  is  contin- 
gent. If  the  time  may  never  come,  the  obligor  may 
never  be  obliged  to  pay. 

Thus,  if  I  promise  to  pay  "when  my  ship  comes 
in"  I  may  never  have  to  pay,  for  my  ship  may  never 
come  in.  Nor  is  the  defect  cured  by  the  happening  of 
the  event.''''  It  has  also  been  held  that  a  promise 
to  pay  when  X  becomes  twenty-one  years  of  age  ren- 
ders the  instrument  non-negotiable,  for  the  reason 
that  X  may  die  ^before  he  reaches  the  age  of  twenty- 
one.''* 

But  certain  provisions  falling  short  of  absolute 
certainty  have  been  construed  as  requiring  payment 
in  a  reasonable  time.  For  example,  a  promise  to  pay 
"on  demand,  when  convenient,"  the  Iowa  court  said 
required  payment  at  all   events  in  a  reasonable 

75  Hollinsiiead  v.  John  Stuart  &  Co.,  8  N.  D.  35,  77  N.  W.  89,  42  L.  E.  A. 
659. 

78  N.  I.  L.,  §  4,  sutsections  1  and  2j 

"  N.  I.  L.,  §  4. 

78  Kelley  v.  Hemmingway,  13  HI.  604. 
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time,^®  and  a  note  payable  "as  soon  as  collected  from 
my  accounts  at  P"  was  lield  negotiable  by  the 
Supreme  Court  'of  Missouri  and  payable  in  a 
reasonable  time.*"  , 

A  note  in  wMch.  no  time  for  payment  is  expressed 
is  treated  as  payable  immediately  and  thus  as  a  de- 
mand note.®^ 

40.  Same  subject — Payable  on  demand, — ^A  note 
payable  on  demand  may  occasion  some  difficulty  to 
the  beginner,  for  it  may  be  thought  that  since  de- 
mand may  never  be  made  it  may  never  become  due. 
But  the  law  is  that  such  a  note  is  negotiable  and  is 
due  at  once.  Suit  may  be  started  on  such  a  note  the 
moment  it  passes  out  of  the  hands  of  the  maker,  and 
without  any  actual  demand  being  made  on  the  maker. 
The  suit  itself  is  considered  sufficient  demand.  For 
purposes  of  transfer,  however,  it  is  not  treated  as 
overdue  until  a  reasonable  time  has  elapsed  from  the 
date  of  issue. 

The  Negotiable  Instruments  Law  defines  demand 
paper  as  follows:  "An  instrument  is  payable  on  de- 
mand: first>  when  it  is  expressed  to  be  payable  on 
demand,  or  at  sight,  or  on  presentation;  or,  second,, 
in  which  no  time  for  payment  is  expressed.  Where 
an  instrument  is  issued,  accepted,  or  indorsed  when 
overdue,  it  is,  as  regards  the  person  so  issuing, 
accepting,  or  indorsing  it,  payable  on  demand."*^ 

41.  Payee  must  be  certain. — It  is  provided  in  the 

'8  Works  V.  Hershey,  35  Iowa  340. 
so  TJbsdell  &  Pierson  v.  Cunningham,  22  Mo.  124. 

siHerrick  v.  Bennett,  8  Johnston,  374  (N.  Y.) ;  N.  I.  L.,  S  7,  sub- 
section 2. 

82  N.  I.  lu,  §  7. 
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Negotiable  Instruments  Law*^  that  "Where  the  in- 
strument is  payable  to  order  the  payee  must  be 
named  or  otherwise  indicated  therein  with  reason- 
able certainty,"  and,  further,  that  "It  may  be  drawn 
payable  to  the  order  of — 

1.  A  payee  who  is  not  maker,  drawer,  or 
drawee;  or 

2.  The  drawer  or  drawee;  or 

3.  The  drawee ;  or 

4.  Two  or  more  payees  jointly;  or 

5.  One  or  some  of  several  payees;  or 

6.  The  holder  of  an  office  for  the  time  being. ' ' 
The  rule  that  a  payee  must  be  named  or  in  some  way 
indicated  on  the  paper  is  imperative.** 

In   Grordon  v.  Lansing  State  Savings  Bank*^   it 

was  held  that  a  check  payable  "to  the  order  of 

$100,"  i.e.,  with  a  line  drawn  through  the  blank 
wherein  the  name  of  the  payee  is  usually  inserted, 
was  void  for  want  of  a  payee,  and  the  same  result 
was  reached  in  Smith  v.  Willing,®®  in  which  a  note 
was  drawn  payable  "to  the  order  of  $25.00,"  there 
being  one  continuous  blank  line  from  the  words 
"order  of"  to  "dollars"  and  the  amount  being 
written  in  at  the  extreme  left,  as  indicated. 

In  England,  under  the  Bills  of  Exchange  Act, 
which  has  provisions  in  it  like  those  quoted  above 
from  ovir  Negotiable  Instruments  Law,  the  following 

S3  N.  I.  L.,  §  8.  In  the  Illinois  Act,  in  addition  to  these  provisions,  it  is 
further  provided  that  "an  instrument  payable  to  the  estate  of  a  deceased 
person  shall  be  deemed  payable  to  the  order  of  the  administrator  or  executor 
of  his  estate. ' '     III.  Eev.  Stats.,  chap.  98,  §  26,  subsection  7. 

81  Brown  v.  Oilman,  13  Mass.  158,  Leading  Illusteative  Cases. 

S5  133  Mich.  143,  94  N.  W.  741. 

86  123  Wis.  377,  101  N.  W.  692. 
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case  arose:  "Five  months  aftei-  date  pay  to 


order  tlie  sum  of  150  pounds,"  the  instrument  other- 
wise being  in  the  form  of  a  bill  of  exchange.  The 
English  court  said  that  this  was  a  good  bill  of  ex- 
change, the  meaning  of  it  being,  "Pay  to  the  order 
of  drawer,"  thus  finding  a  payee.*'' 

42.  Same  subject — Payee  need  not  be  named. — 
The  language  of  the  statute  clearly  indicates  that  the 
name  of  the  payee  need  not  appear  in  the  instru- 
ment. The  payee  need  only  be  "indicated  therein 
with  reasonable  certainty."  If  language  is  used  from 
which  the  person  intended  can  be  identified  the  legal 
maxim  is  applied,  that  "that  is  certain  which  is 
capable  of  being  rendered  certain."  To  illustrate: 
a  note  payable  to  the  order  of  the  person  who  shall 
thereafter  indorse  it,*®  or  a  note  payable  to  the  heirs 
of  X,*"  is  sufficiently  certain  as  to  payee.  So,  too, 
the  payee  may  be  designated  merely  as  "^bearer." 
Paper  of  this  kind  is  most  common.^" 

43.  Same  subject — ^Who  may  payee  be? — ^Provi- 
sions 1,  2,  3  and  4  of  the  statute  "^  are  easily  under- 
stood and  give  rise  to  no  difficulties.  Obviouslj^  the 
payee  may  be  one  who  is  not  otherwise  connected 
with  the  instrjjment.  This  is  the  ordinary  situation. 
On  the  other  hand,  it  is  quite  as  proper  for  the  same 
individual  to  fill  different  positions.  I  may  draw  a 
check  payable  to  my  own  order  as  well  as  to  the 
order  of  someone  else.    Of  course,  as  long  as  I  retain 

87  Chamberlain  v.  Young,   (1893)   2  Q.  B.   (C.  A.)   206   (Eng.). 

88  U.  S.  V.  White,  2  Hill  59  (N.  Y.). 

89  Cox  V.  Beltzhoover,'  11  Mo.  142. 
90Blackman  v.  Lehman,  Durr  &  Co.,  63  Ala.  547. 
91  See  §  41  of  this  article. 
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possession  of  this  cheek  it  is  ineffective.  But  when 
I  endorse  it  and  deliver  it  to  another  it  has  all  the 
incidents  attached  to  it  that  the  law  merchant  at- 
taches to  any  check.  Likewise  a  note  payable  to  the 
order  of  A,  B  and  C  is  good.  All  have  title  jointly. 
All  must  indorse  in  order  to  pass  title.  Pre- 
sumptively their  interests  are  equal.®^ 

44.  Same  subject — ^Alternative  payees. — ^Prior  to 
the  Negotiable  Instruments  Law  an  instrument  pay- 
able to  A  or  B,  or  order,  i.  e.,  to  A  or  B,  in  the  alter- 
native, was,  by  the  great  weight  of  authority,  not 
negotiable.^®  The  reason  assigned  was  that  the  payee 
was  not  certain.  Who  could  know  whether  the 
money  would  finally  go  to  A  or  B? 

The  effect  of  provision  5  of  the  statute  ^*  upon  the 
prior  law  as  thus  stated  has  been  the  subject  of  s<j>me 
controversy.  It  has  been  thought  by  some  that  the 
statute  does  not  cover  the  case  of  alternative  payees, 
but  that  it  has  reference  merely  to  a  note  made  play- 
able to  A  and  B,  or  the  order  of  either  of  them;  in 
other  words,  that  the  statute  merely  permits  the 
maker  or  drawer  to  proyide  that  one  or  more  of  the 
payees  may  indorse  for  all. 

This  construction  would  seem  rather  strained  and 

apparently  is  not  in  accord  with  the  result  intended 

by  the  draftsman  of  the  act.'®    Nor  does  this  con- 

"  struction  meet  with  the  approval  of  some  of  the  more 

recent  text  writers.®^ 


»z  Tisdale,  Ex  'or,  v.  Maxwell,  58  Ala.  40. 

03  1  Daniel,  Negotiable  Instruments  (5th  ed.),  §  103. 

»*  See  §  41  of  this  article. 

»o  Crawford's  Negotiable  Instruments  Law  (3rd  ed.),  p.  20. 

o'Selover,  Negotiable  Instruments  (2nd  ed.),  p.  75. 
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So  far  as  can  be  learned  at  this  writing  this  pro- 
vision has  been  before  the  courts  for  construction 
only  once.  In  Uhion  Bank  of  Bridgewater  v.  Spies,^^ 
it  was  held  that  the  statute  changed  the  prior  law 
and  rendered  negotiable  a  note  payable  in  the  alter- 
native to  A  or  B. 

The  Iowa  court,  it  is  submitted,  has  reached  a  cor- 
rect result.  On  principle  there  is  no  apparent  reason 
fcp"  holding  such  instruments  non-negotiable.  There 
is  no  uncertainty  about  such  paper  that  can  impede 
its  free  circulation.  Either  A  or  B  is  within  the  de- 
scription of  the  instrument.  Pa3anent  to  either 
would  discharge  it,  and  either  has  power  to  transfer 
it.  What  more  is  needed?  Much  weight  is  added' to 
this  view  by  the  fact  that  the  English  Bills  of  Ex- 
change Act  is  more  carefully  worded  than  our  stat- 
ute and  specifically  provides  that  an  instrument  pay-, 
able  to  named  persons  "in  the  alternative"  is  nego- 
tiable.®* 

45.  Same  subject — Payee,  the  holder  of  an  oflBce 
for  the  time  being.®® — The  reference  here  is  to  an  in- 
strument payable  to  what  has  often  been  referred 
to  as  a  "floating  payee."  And  the  disposition  of  the 
courts  has  been  to  treat  such  instruments  as  non- 
negotiable. 

Daniel,^  in  his  work  on  Negotiable  Instruments, 
speaking  of  the  law  prior  to  the  statute,  says:    "If ' 
a  note  were  made  payable  to  the  secretary,  for  the 
time  being,  of  a  certain  society,  it  would  not  be  suf&- 

87  151  la.  178. 

98  English  Bills  of  Exchange  Act,  §  7,  subsection  2. 

89  See  §  41  of  this  article. 

11  Daniel,  Negotiable  Instruments  (5th  ed.),  §  101. 
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cient,  as  it  would  be  a  floating  promise,  the  perform- 
ance of  which  would  be  made  to  the  person  being 
secretary  at  maturity;  but  if  it  be  payable  'to  the 
now  secretary'  of  a  certain  society,  it  would  be  dif- 
ferent, as  such  person  could  be  immediately  and  def- 
initely ascertained." 

Professor  Greeley,  in  reviewing  the  Negotiable 
Instruments  Law  as  enacted  in  Illinois,  shortly 
after  its  adoption,  in  an  article  in  the  Illinois  Law 
Review,^  said  of  the  section  of  the  statute  here 
in  question:  "This  provision  apparently  changes  the 
law  as  laid  down  by  the  authorities  generally,  to  the 
effect  that  an  instrument  payable  to  such  person  as 
may  at  the  maturity  of  the  instrument  hold  a  certain 
office  or  position,  is  uncertain  as  to  payee,  and  hence 
not  negotiable. " 

Doubtless  Professor  Greeley"s  conclusion  is  cor- 
rect as  to  the  general  effect  that  this  provision  has 
had  upon  the  prior  law,  but  it  may  be  suggested  that 
it  still  leaves  an  air  of  mystery  about  the  real  mean- 
ing of  the  expression,  "holder  of  an  office  for  the 
time  being."  It  is  submitted  that  it  means  that  the 
instrument  is  really  payable  to  the  office  and  not  to 
the  incumbent,  and  anyone  who  happens  to  hold  the 
office  has  authority  to  deal  with  the  paper  so  long  as 
he  fills  the  position.  Apart  from  the  question  of  the 
person  who  is  to  receive  payment,  is  the  question  as 
to  who  can  endorse  it  before  it  is  due.  If  you  con- 
sider only  the  individual  who  happens  to  be  the 
holder  of  the  office  at  maturity  as  the  payee,  there 
will  be  a  period  of  time  between  the  time  of  execu- 

2  2  Illinois  Law  Eeview,  147. 

46 


FORMAL  REQUISITES  47 

tion  and  the  time  of  payment  when  there  will  be 
doubt  about  who  can  endorse.  A  may  hold  the  office 
when  the  paper  is  executed,  but  who  can  say  whether 
A  will  be  the  officer  when  it  matures  ?  Yet  i{  is  be- 
lieved that  A  may  transfer  title  to  the  paper  in  ques- 
tion the  day  he  receives  it.  If  such  is  the  meaning 
given  to  this  expression,  the  soundness  of  the  rule 
cannot  be  questioned.  Under  any  other  construction 
the  paper  is  open  to  serious  objection. 

46.  Drawee  of  a  bill  of  exchange  must  be  certain. 
— The  rule  as  it  grew  up  under  the  law  merchant  is 
accurately  phrased  in  the  Negotiable  Instruments 
Law,  which  provides:  "Where  the  instrument  is  ad- 
dressed to  a  drawee,  he  must  be  named  or  otherwise 
indicated  therein  with  reasonable  certainty." 

The  common  case  is  where  the  drawee  is  definitely 
named  and  his  address  given,  as,  for  example:  "To 
A  B,  No.  8  Wall  Street,  New  York  City,"  or  "To 
First  National  Bank  of  Chicago." 

But  the  following  instruments,  though  somewhat 
indefinite,  have  been  held  to  be  good  bills  of  ex- 
change :    "Pay  J.  J.,  78  pounds. 

At  Mason  &  Co.  (Signed)     J.  S." 

and  "Pay  to  me  or  my  order  10  pounds,  payable  at 
No.  1  Wilmot  St.  (Signed)  A.  B."  In  the  former 
case^  the  court  said  "At  Mason  &  Co."  meant  "To 
Mason  &  Co.,  "and  in  the  latter  case*  that  the  bill 
was  in  effect  directed  to  the  person  living  at  that 
address. 

The  second  case,  it  may  be  said,  seems  very  doubt- 

3  Shuttleworth  v.  Stephens,  1  Camp.  407  (Eng.). 
«Gray  v.  MUner,  8  Taunt.  739  (Eng.).      ' 
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ful.  Suppose  No.  8  Wilmot  Street  were  a  large  office 
building  with  many  occupants.  Obviously,  there 
might  be  pronounced  uncertainty  about  the  identity 
of  the  drawee. 

As  an  example  of  uncertainty,  the  Iowa  court  held 
that  an  order  addressed  generally  "to  any, one  by 
whom  the  drawer  might  be  employed  or  who  owed 
him  money"  was  too  indefinite  and  uncertain  to  be 
binding  on  anyone." 

It  has  been  held,  however,  that  if  an  instrument, 
otherwise  in  the  form  of  a  bill  of  exchange,  except 
for  the  omission  of  the  drawee,  be  accepted  by  any- 
one, it  becomes  valid.  This  conclusion  is  reached 
on  the  theory  that  the  one  accepting  cannot  deny 
that  he  was  intended  as  the  drawee.* 

47.  Same  subject — Alternative  drawees.-^The 
Negotiable  Instruments  Law  further  provides : ''  "A 
bill  may  be  addressed  to  two  or  more  drawees  jointly, 
whether  they  are  partners  or  not,  but  not  to  two  or 
more  drawees  in  the  alternative  or  in  succession." 
Thus,  a  bill  addressed  "To  A  or  B"  or  "To  A  and  if 
he  refuses,  then  to  B,"  would  be  invalid. 

Referee  in  case  of  need.  A  subsequent  section  of 
the  statute  qualifies  the  above  rule,  slightly,  by  pro- 
viding that  "The  drawer  of  a  bill  and  any  indorser 
may  insert  thereon  the  name  of  a  person  to  whom  the 
holder  may  resort  in  case  of  need,  that  is  to  say,  in 
case  the  bill  is  dishonored  by  non-acceptance  or  non- 
payment.   Such  person  is  called  the  referee  in  case 

sDugane  v.  Hvezda  Pokroku,  119  N.  W.  141  (Iowa). 
8  1  Parsons,  Notes  &  Bills,  pp.  288-9. 
1 N.  I.  L.,  §  128. 
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of  need.  It  is  in  the  option  of  the  holder  to  resort 
to  the  referee  in  case  of  need  or  not,  as  he  may  see 
fit."  ®  This  form  of  bill  is  said  to  be  very  uncommon 
in  America.® 

48.  Must  contain  words  of  negotiability." — The 
words  usually  used  to  satisfy  this  requirement  are 
two,  either  order  or  bearer.  J.  promise  to  pay  "A  or 
order,"  or  I  promise  to  pay  ''bearer,"  are  the  cus- 
tomary expressions. 

But  "order"  and  "bearer"  are  not  the  only  words 
which  meet  this  requirement.  Any  form  of  expres- 
sion which  indicates  an  intention  on  the  part  of  the 
maker  or  drawer  that  the  instrument  shall  be  trans- 
ferable will  suffice.  Thus,  instriunents  made  payable 
to  "A  or  holder"  and  to  "A  or  assigns"  have  been 
held  negotiable.^^ 

49.  Difference  between  order  and  bearer  paper.— 
Before  going  further  it  is  necessary  to  point  out 
briery  a  fundamental  and  far-reaching  difference  be- 
tween paper  that  is  payable  to  order  and  paper  that 
is  payable  to  bearer. 

As  stated  in  the  preceding  section,  words  of  nego- 
tiability are  words  which  indicate  an  intention  that 
the  paper  shall  be  transferable.  Both  order  paper 
and  bearer  paper  clearly  indicate  this  intention.  But 
there  is  a  markfed  difference  between  the  two  in  re- 
spect to  the  method  by  which  this  transfer  may  be 
effected. 

8  N.  I.  L.,  §  131. 

s  Benjamin,  Chalmers '  Bills,  Notes,  Checks,  Art.  7. 
loMaule  v.  Crawford,  14  Hun  193  (N.  Y.),  Leading  Illustbativb  Cases. 
11  Putnam  v.  Crymes,  1  McMul.  Law  9  (S.  C.) ;  Eaymond  v.  Middleton  & 
Co.,  29  Pa.  St.  529;  County  of  Wilson  v.  Nat'l  Bank,  103  U.  S.  770. 
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Paper  payable  to  bearer  may  be  transferred  by  de- 
livery only.  By  tbe  simple  act  of  banding  it  OA^er 
legal  title  passes.  This  follows  logically  from  the 
fact  that  anyone  who  is  in  possession  of  bearer  paper 
is  within  the  description  of  it — ^is  within  the  terms 
of  the  order  or  promise.  The  possessor  is  the  bearer. 
.  But  further  steps  are  required  to  complete  a  trans- 
fer of  paper  payable  to  order.  In  addition  to  deliv- 
ery there  must  be  indorsement.  The  promise  to  pay 
A  or  order  is  a  promise  to  pay  A  of  such  person  as  A 
shall  direct.  Hence,  without  A's  direction,  which  is 
called  an  indorsement,  no  one  can  bring  himself 
within  the  terms  of  the  promise.'^ 

50.  Instrument  payable  to  order,  when. — The  an- 
swer to  this  question  is  simple.  The  Negotiable  In- 
struments Law  answers  it  briefly  as  follows  :^*  ' '  The 
instrument  is  payable  to  order  where  it  is  drawn 
payable  to  the  order  of  a  specified  person  or  to  him 
or  his  order." 

It  will  be  noticed  that  no  distinction  is  made  be- 
tween  the  expression,  "I  promise  to  pay  to  the  order 
of  A"  and  "I  promise  to  pay  A  or  order."  Both  ex- 
pressions mean  the  same  thing." 

Likewise,  as  indicated  above,  the  expression,  "I 
promise  to  pay  A  or  assigns,"  though  this  is  uncom- 
mon, means  the  same  as  the  promise  to  pay  "A  or 
order." 

51.  Instrument  payable  to  bearer,  when. — The 
Negotiable  Instruments  Law  returns  the  following 

1=  This  distinction  is  treated  at  length  in  Chap.  V. 

13  il.  I.  L.,  §  8. 

"  DuTgin  v.  Bartol,  64  Me.  473. 
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compreheBsive  answer:^®    "The  instrument  is  pay- 
able to  bearer, 

1.  When  it  is  expressed  to  be  so  payable;  or 

2.  When  it  is  payable  to  a  person  named  therein 
or  bearer;  or 

3.  When  it  is  payable  to  the  order  of  a  fictitious 
or  non-existing  person,  and  such  fact  was  known  to 
the  person  making  it  so  payable;  or 

4.  When  the  name  of  the  payee  does  not  purport 
to  be  the  name  of  any  person, ' ' 

Subsections  1  and  2  cover  the  common  forms  and 
need  no  special  elucidation.  It  must  be  borne  in 
mind,  however,  that  the  word  "bearer"  need  not  be 
used.  Paper  payable  to  "A  or  holder"  or  to  "A  or 
any  one  to  whom  he  may  deliver  it"  is  payable  to 
bearer,  and  may  be  transferred  by  delivery,  without 
indorsement.^®  The  remaining  provisions  of  the 
statute,  contained  in  subsections  3,  4  and  5,  are  not 
so  simple,  and  hence  will  be  taken  up  separately  and 
treated  at  some  length. 

52.  Same  subject — Fictitious  payee. — ^A  bill,  note 
or  check  made  payable  to  a  fictitious  payee  is  not 
only  treated  as  negotiable,  but  as  capable  of  being 
negotiated  by  delivery  merely,  i.  e.,  as  payable  to 
bearer.  And  this  result  is  reached  in  spite  of  the 
fact  that  such  instruments  are  in  the  form  of  ordi- 
nary negotiable  paper,  payable  to  order.  Their  true 
character,  in  other  words,  cannot  be  determined  by 
mere  inspection. 

15  N.  I.  li.,  §  9.  Subsection  5  of  the  statute  is  omitted  here  because  it 
has  to  do  more  logically  with  the  subject  of  negotiation.  See  §  82  of  this 
article. 

18  Putnam  v.  Crymes,  1  McMul.  Law  9  (S.  C). 
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What,  then,  is  meant  by  "fictitious  payee?"  Prob- 
ably no  better  general  definition  can  be  given  than 
that  contained  in  subsection  3  of  the  statute,  quoted 
above.  The  expression  **  fictitious  or  non-existing 
person"  has  reference  to  what  is  in  the  mind  of  the 
maker  of  the  note  or  drawer  of  the  bill  or  check;  not 
to  actual  existing  facts.  Thus,  a  living  person  may 
be  fictitious  or  non-existing  in  the  sense  in  which 
these  words  are  here  used.  For  example:  If  the 
paper  is  made  payable  to  A  or  order,  it  will  be  treated 
as  payable  to  a  fictitious  payee,  and  hence  as  payable 
to  fearer,  even  though  A  is  the  name  of  a  living  per- 
son, provided  the  maker  or  drawer  does  not  intend 
that  A  shall  ever  have  any  interest  in  the  paper. 

A  recent  Pennsylvania  case  furnishes  a  good  illus- 
tration of  the  rule  stated.  A,  a  clerk,  had  a  power  of 
attorney  to  draw  checks  on  the  bank  account  of  his 
employer,  B.  A  fraudulently  drew  checks  in  favor 
of  C,  an  existing  person.  C  had  no  knowledge  of  nor 
interest  in  the  checks  and  was  not  intended  by  A  to 
receive  them.  A  then  indorsed  the  name  of  C  and 
negotiated  the  checks,  for  his  own  purposes,  and  the 
bank  paid  them,  in  good  faith,  to  the  transferee.  The 
question  was  then  raised  as  to  whether  the  bank 
could  properly  debit  B's  account  with  the  money 
thus  paid  out.  If  these  checks  were  to  be  treated 
as  payable  to  order,  the  indorsements  were  forgeries 
and  the  bank  would  lose,  for  the  obvious  reason  that 
a  forged  indorsement  is  no  indorsement,  and  hence 
the  payment  would  not  have  been  in  compliance  with 
the  order  actually  given.  On  the  other  hand,  if  the 
checks  were  to  be  treated  as  payable  to  bearer,  the 
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bank  was  justified  in  paying  them,  for  the  indorse- 
ment was  mere  surplusage,  not  necessary  for  a  trans- 
fer of  title.  The  decision  was  in  favor  of  the  bank, 
on  the  theory  that  the  checks  were  payable  to  a  ficti- 
tious payee,  and  hence  payable  to  bearer." 

53.  Same  subject — Fictitious  payee  (continued). 
— Examining  the  rule  again,  it  will  be  observed  that 
the  name  inserted  as  payee  may  not  be  the  name  of 
anyone  and  yet  the  instrument  will  not  be  treated  as 
payable  to  a  fictitious  payee  or  non-existing  person, 
and  hence  not  as  payable  to  bearer.  This  situation 
arises  where  the  maker  or  drawer  is  induced  to  be- 
lieve that  the  party  named  is  a  real  person  and  is  to 
have  the  bill  or  note. 

In  Armstrong  v.  National  Bank,^*  Mrs.  Armstrong 
drew  a  cheek  on  the  defendant  bank,  payable  to 
William  Brown  or  order,  who  was  represented  to  her 
by  Grimes  to  be  an  actual  person,  and  delivered  the 
check  to  Grimes.  Grimes  indorsed  rthe  name  of  Will- 
iam Brown  on  it  and  cashed  it  at  the  bank.  If  this 
were  bearer  paper  the  bank  must  be  protected  in 
making  the  payment;  if  it  were  order  paper,  the  bank 
must  lose.  The  court  held  that  it  was  order  paper, 
saying:  "The  fact  that  the  check  was  made  payable 
to  a  person  that  had  no  existence  does  Uot  alter  the 
rights  of  the  plaintiff  (Armstrong)  as  against  the 
bank,  for  she  supposed  that  Brown  was  a  real  person, 
and  intended  that  payment  should  be  made  to  such 
person.  The  doctrine  that  treats  a  check  or  biU 
made  payable  to  a  fictitious  person  as  one  made  pay- 

"  Snyder  v.  Corn  Exch.  Nat  '1  Bank,  221  Pa.  St.  599. 
xs  46  Ohio  St.  512. 
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able  to  bearer,  and  so  negotiable  without  indorse- 
ment, applies  only  where  it  is  so  drawn  with  the 
knowledge  of  the  parties." 

54.  Same  subject — Name  of  payee  not  purporting 
to  be  the  name  of  anyone. — ^A  typical  example  of  this 
is  a  check  payable  to  "the  order  of  cash."  When 
the  check  is  worded  in  this  way  it  is  payable  to 
bearer." 

In  Mcintosh  v.  Lytle,^?  the  court  said:  "Checks 
drawn  payable  to  an  impersonal  payee,  as  to  'bills 
payg^ble'  or  order,  or  to  a  number  or  order,  are  held 
to  be  payable  to  bearer,  on  the.  ground  that  the  use 
of  the  words  'or  order'  indicates  an  intention  that 
the  paper  shall  be  negotiable;  and  the  mention  of  an 
impersonal  payee,  rendering  an  indorsement  by  the 
payee  impossible,  indicates  an  intention  that  it  shall 
be  negotiable  w;ithout  indorsement — that  is,  that  it 
shall  be  payable  to  bearer." 

The  wording  of  the  statute,  however,  would  seem 
to  warrant  the  holding  that  an  instrument,  which  is 
payable  to  an  impersonal  payee,  is  payable  to  bearer 
without  the  addition  of  such  words  of  negotiability 
as  "order"  or  "bearer." 

55.  Non-essentials  as  to  form.^The  Negotiable 
Instruments  Law  provides :  ' '  The  validity  and  nego- 
tiable character  of  an  instrument  are  not  affected  by 
the  fact  that — 

1.  It  is  not  dated;  or 

2.  Does  not  specify  the  value  given,  or  that  any 
value  has  been  given  therefor;  or 

19  Cleary  v.  De  Beck  Plate  Glass  Co.,  104  N.  Y.  S.  831. 

20  26  Minn.  336. 
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3.  Does  not  specify  the  place  where  it  is  drawn 
or  the  place  where  it  is  payable;  or 

4.  Bears  a  seal. "  " 

Date.  It  is  customary  to  place  the  date  of  an  in- 
strument in  the  upper  right-hand  corner,  but  it  may 
be  placed  anywhere  on  the  paper  or  the  date  may  be 
omitted  entirely.  Where  the  date  is  not  given,  and 
the  instrument  is  payable  at  a  certain  time  after 
date,  the  time  is  computed  from  the  date  of  issue, 
and  parol  evidence  is  admissible  to  show  what  this 
date  was. 

It  may  also,  as  between  the  original  parties,  be 
shown  that  there  was  a  mistake  in  the  date.  But 
this  cannot  be  done  to  the  prejudice  of  transferees 
for  value,  without  notice.  As  to  such,  the  date  in- 
serted must  stand  as  the  true  date.^^ 

A  bill  or  note,  undated  when  issued,  may  later  be 
filled  up  by  any  holder  with  the  true  date,  but  any 
date  inserted  therein  will  be  binding  upon  prior  par- 
ties when  the  instrument  is  transferred  to  a  holder 
in  due  course,  i.  e.,  a  bona  fide  purchaser  before 
maturity.^* 

Ante-dated  and  post-dated  instruments.  Pro- 
vided there  is  no  fraudulent  purpose  in  so  doing, 
bills  and  notes  may  be  ante-dated  or  post-dated.  But 
evidence  is  admissible  to  show  the  actual  date  of 
issue  and  the  instrument  takes  effect  from  that  time 
rather  than  from  the  date  named.  Thus,  if  a  note  is 
dated  ahead  and  delivered  to  the  payee,  the  note  is 


21  N.  I.  L.,  §  6. 

22  Huston  V.  Young,  33  Me.  85. 
2s  N.  I.  L.,  §  13. 
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valid  and  enforcible,  even  though  the  maker  may 
die  before  the  date  inserted  in  the  note.^* 

But  an  instrument  ante-dated  or  post-dated  for 
the  purpose  of  evading  some  law  will  not  be  en- 
forcible  in  the  hands  of  anyone  other  than  a  holder 
in  due  course.  It  is  the  day  of  delivery  that  deter- 
mines the  validity  of  the  instrument.  So  if  the  paper 
is  dated  on  Saturday  or  Monday,  but  is  in  fact  deliv- 
ered on  Sunday,  it  cannot  be  enforced  by  the  party 
to  whom  it  is  delivered.  On  the  other  hand,  if  it  is 
dated  on  Sunday,  but  in  fact  delivered  /on  Saturday 
or  Monday,  it  is.  enforcible. 

But  no  presumption  of  invalidity  or  fraud  is  raised 
by  the  fact  of  negotiation  before  or  after  the  date  the 
instrument  bears.^® 

56.  Same  subject — Value  received — ^Place  of  pay- 
ment— Seal. — The  words  so  commonly  used  in  bills 
and  notes,  "for  value  received,"  are  not  essential.^'' 
Nor  is  it  necessary  to  specify  the  place  where  the 
instrument  is  drawn  or  payable.  Such  facts  may  be 
supplied  by  extrinsic  evidence  whenever  they  are 
material. 

Bears  a  seal.  The  provision  in  the  statute  ren- 
dering the  use  of  the  seal  of  no  effect  is  in  conflict 
with  the  rules  of  the  law  merchant.  The  sealed  in- 
strument was  well  known  to  the  common  law  and 
placed  in  a  class  by  itself.  When,  therefore,  a  docu- 
ment bore  the  seal  of  the  party  executing  it,  it  was 
thought  to  have  its  character  indelibly  fixed  as  a 

2*Pasmore  v.  North,  13  East  517  (Bng.). 
25  Eichter  v.  Selin,  8  Serg.  &  Eawle  425  (Pa.). 
20  Mehlberg  v.  Tisher,  24  Wis.  607. 
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common  law  specialty,  and,  therefore,  could  not  be 
treated  as  a  negotiable  instrument.^^  The  statute 
thus  changes  the  law  on  this  point. 

27  Osborne  &  Co.  v.  Hubbard,  20  Or.  318. 
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CHAPTER  in. 
DELIVERY,  CONSIDERATION,  INTERPRETATION. 

57.  Delivery. — ^An  instrument  otherwise  com- 
plete in  every  formal  detail  is  not  in  any  sense  a 
legal  obligation  until  it  has  been  delivered.^®  A  may 
indite  an  instrument  embodying  all  of  the  formal 
requisites  heretofore  discussed,  even  to  the  signa- 
ture, but  until  the  further  act  of  delivery  it  is  a 
nullity.  Obviously,  A  may  destroy  it,  or  do  with  it 
as  he  pleases.  It  has  no  legal  inception  until  it  has 
been  delivered. 

Delivery  may  be  either  actual  or  constructive. 
If  A,  after  fully  executing  a  note  in  favor  of  B,  vol- 
untarily hands  it  over  to  B,  with  the  intention  that 
B  shall  keep  it,  this  is  an  actual  delivery.  Its  incep- 
tion as  a  negotiable  instrument  is  complete  at  that 
moment. 

What  will  constitute  a  constructive  delivery  is  not 
so  easy  of  determination.  The  Supreme  Court  of  In- 
diana, in  discussing  this  question  in  Purviance  v. 
Jones,^®  said:  "While  it  is  not  indispensable  that 
there  should  have  been  an  actual  manual  transfer 
of  the  instrument  from  the  maker  to  the  payee,  yet 
to  constitute  a  delivery  it  must  appear  that  the 
maker  in  some  way  evidenced  an  intention  to  make 
it  an  enforceable  obligation  against  himself,  accord- 
ing to  its  terms,  by  surrendering  control  over  it  and 

28  Fearing  v.  Clark,  16  Gray  74  (Mass.),  Leading  Illustrative  Cases. 
28  120  Ind.  162,  21  N.  B.  1099. 
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intentionally  placing  it  in  the  power  of  the  payee 
or  of  some  third  person  for  his  use.  *  *  *  The 
final  test  is,  did  the  maker  do  such  acts  in  reference 
to  the  *  *  *  instrument  as  evince  an  unmistak- 
able intention  to  give  it  effect  and  operation  accord- 
ing to  its  terms,  and  to  relinquish  all  power  and  con- 
trol over  it  in  favor  of  the  grantee  or  obligee?"  In 
the  case  up  for  decision  before  the  court  the  maker 
had  left  the  note  at  the  bank,  but  it  was  not  actually 
turned  over  to  the  payee  before  the  maker's  death. 
The  court  found  that  the  facts  adduced  did  not  show 
an  absolute  surrender  of  control  on  the  maker's  part, 
and  hence  that  the  note  had  no  inception. 

58.  Consideration — In  general. — ^It  is  a  general 
rule  of  law  that  no  contract  can  be  enforced  unless  it 
is  supported  by  a  legal  consideration;  in  fact,  it  is 
not,  legally  speaking,  a  contract  at  all,  if  considera- 
tion is  lacking.  This  fundamental  rule  of  the  law  of 
contracts  applies  as  well  to  negotiable  instruments 
as  to  the  ordinary  common  law  contract.  Thus,  if  A 
executes  a  promissory  note  in  favor  of  B  and  makes 
B  a  present  of  it,  B  cannot  recover  on  it.  ' 

59.  What  constitutes  consideration? — ^A  valuable 
consideration,  as  applied  to  the  law  of  commercial 
paper,  is  any  consideration  sufficient  to  support  a 
simple  contract.^"  And  such  consideration  may  be 
defined,  in  general  terms,  to  be  the  surrender  of 
some  legal  right  in  the  present,  or  the  promise  to 
surrender  some  legal  right  in  the  future  by  one  per- 
son in  return  for  the  promise  of  the  other.    Thus,  A 

3»  N.  I.  L.,  §  25;  Swift  v.  Tyson,  16  Pet.  (41  U.  S.)  1,  Leading  Illustka- 
TixE  Cases. 
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owns  a  horse;  he  surrenders  the  title  to  B  in  return 
for  B's  promise  to  pay  him  $100.  B's  promise  is  sup- 
ported by  a  valuable  consideration  and  is  enf  orcible. 
Hence,  if  B  gives  his  promissory  note  to  A  in 
return  for  the  horse,  the  note  is  enforcible.  Like- 
wise, if  A  promises,  today,  to  convey  next  week  a 
certain  piece  of  land  which  he  owns  to  B,  and  B  in 
return  promises  *to  pay  A  $1,000  for  it,  the,  promise 
of  each  is  a  consideration  for  the  promise  of  the 
other.  Each  has  promised  to  do  something  that  he 
is  otherwise  not  bound  to  do.  Each  has  promised  to 
surrender  a  legal  right  in  the  future.  This  may  also 
be  applied  to  negotiable  paper. 

Thus  it  was  held  in  Backus  v.  Spaulding,*^  that  if 
a  promissory  note  is  made  by  A  to  B  in  exchange  for 
a  promissory  note  made  by  B  to  A,  each  note  is  a 
valid  consideration  for  the  other.  Another  not  un- 
common case  is  this :  A  owes  B,  the  debt  being  due. 
B  agrees  to  release  A,  provided  X  will  execute  a  note 
in  favor  of  B  for  the  amount.  B's  release  of  A  is 
a  valid  consideration  for  X's  note.'*^  In  other  words, 
the  note  is  received  in,  payment  of  the  debt.  And  so 
illustrations  might  be  multiplied  indefinitely.  The 
reader  is  referred  to  the  law  of  contracts  for  a 
fuller  treatment  of  the  general  law  of  consideration. 

60.  Antecedent  or  pre-existing  debt  as  considera- 
tion.— The  Negotiable  Instruments  Law  provides: 
"An  antecedent  or  pre-existing  debt  constitutes 
value,  and  is  deemed  such  whether  the  instrument 
is  payable  on  demand  or  at  a  future  time."^^ 

31 116  Mass.  418. 

32  Harris  v.  Harris,  180  HI.  157. 

33  N.  I.  L.,  §  25. 
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Bearing  in  mind  the  general  definition  of  consider- 
ation, it  is  obvious  that  antecedent  or  pre-existing 
debt  should  constitute  a  valuable  consideration,  pro- 
vided the  bill  or  note  is  received  in  absolute  payment 
of  such  original  debt.  Thus,  if  A  owes  B  $100  for 
groceries  and  A  gives  his  note  in  absolute  payment 
of  the  bUl,  B  has  without  doubt  given  value  for  the 
note.  He  has  surrendered  his  legal  right  against  A 
on  the  grocery  bill.  The  surrender  of  this  legal  right 
constitutes  consideration.  Nor  can  the  valj:dity  of 
the  consideration  be  questioned,  even  though  the  old 
debt  be  not  actually  cancelled,  if,  in  consideration  of 
the  execution  or  transfer  of  the  bill  or  note,  B  should 
agree  to  extend  the  time  of  payment  on  the  original 
debt.  Again,  the  recipient  of  the  instrument  has 
yielded  a  right,  viz.,  the  right  to  enforce  payment  of 
his  claim  at  once. 

But  a  difficult  question  arises  if  the  instrument  is 
given  as  conditional  payment  or  as  security  only  for 
the  past  debt.  The  question  is  frequently  presented 
in  the  following  form:  A  is  obligated  to  B  in  the 
sum  of  $100;  A  is  the  holder  of  a  note  against  X  for 
$200;  A  indorses  this  note  and  transfers  it  to  B  as 
security  for  the  payment  of  the  $100  obligation;  B 
does  not  agree  to  extend  the  time  of  payment  on  the 
old  claim.  Is  B  in  such  a  case  a  holder  for  value? 
In  other  words,  has  B  parted  with  consideration  for 
the  transfer?  On  this  question  especially  the  courts 
have  been  in  marked  conflict.  The  mercantile  view 
would  seem  to  favor  treating  B  as  a  holder  for  value, 
because  of  the  fact  that  such  transfers  help  to  sus- 
tain credit  and  do  in  many  cases  result  in  the  actual 
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extension  of  the  period  of  credit,  even  though  there 
is  no  express  agreement  for  such  extension.  It  is 
believed  that  the  purpose  of  the  statute  was  to  ren- 
der past  debt  consideration  under  such  circum- 
stances, but  some  courts  have  not  thought  the  word- 
ing of  the  statute  specific  enough  to  bring  about  such 
result.  Even  under  the  Negotiable  Instruments  Law, 
therefore,  the  question  is,  unfortunately,  an  open  one. 

61.  Consideration  presumed. — The  rule  of  the 
law  merchant  is  accurately  stated  in  the  Negotiable 
Instruments  Law  as  follows:**  "Every  negotiable 
instrument  is  deemed  prim^a  facie  to  have  been  issued 
for  a  valuable  consideration,  and  every  person  whose 
signature  appears  thereon  to  have  become  a  party 
thereto  for  value." 

The  practical  effect  of  this  presumption  is  to  shift 
to  the  obligor  the  duty  of  pleading  absence  of  con- 
sideration, and  supporting  his  plea  in  the  first  in- 
stance with  some  evidence.  It  is  sometimes  said  that 
the  burden  of  proof  is  shifted  to  the  defendant,  but 
the  accuracy  of  this  statement  may  be  doubted.  For 
example,  if  the  defendant  offers  no  evidence  in  sup- 
port of  his  plea,  the  presumption  in  favor  of  con- 
sideration wiU  operate  and  judgment  will  go  for  the 
plaintiff,'  but  it  is  believed  that,  if  the  defendant 
offers  some  evidence  to  show  lack  of  consideration, 
the  presuinption  will  disappear  and  the  final  burden 
of  proof  will  rest  on  the  plaintiff  to  show  by  a  pre- 
ponderance of  all  the  evidence  that  there  was  in  fact 
consideration.^" 

34  N.  I.  li.,  i  24. 

ss  Brannan,  Negotiable  Instruments  Law  (2nd  ed.),  p.  31;  Bringman  v. 
Von  Glahn,  75  N.  Y.  S.  845. 
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62.  Law  of  consideration  as  applied  to  accommo- 
dation paper. — There  is  one  well  recognized  excep- 
tion to  the  general  rule,  that  a  party  to  negotiable 
paper  is  not  bound  unless  he  has  received  considera- 
tion for  his  undertaking.  One  who  executes  a  bill 
or  note  for  the  accommodation  of  another  is  within 
this  exception.  Thus,  A  may  desire  to  loan  his 
credit  to  B.  To  accomplish  this  he  may  execute  a 
note  in  favor  of  B,  receiving  no  consideration  there- 
for, and  say  to  B :  "My  credit  is  good.  Sell  this  note 
to  raise  such  mpney  as  you  may  need."  B  indorses 
the  note  and  sells  it  to  C.  C  may  recover  from  A, 
even  though  he  knows  that  A  received  no  considera- 
tion for  executing  the  note.  The  same  result,  may 
be  accomplished  by  secuiring  A's  signature  to  the 
paper  in  any  capacity.  He  may  become  an  accom- 
modation maker,  as  in  the  case  put,  or  an  accommo- 
dation drawer,  acceptor  or  indorser,  and  cannot  es- 
cape liability  on  the  ground  that  he  has  received  no 
consideration,  except  as  against  the  party  whom  he 
has  accommodated. 

63.  Rules  of  construction  in  case  of  ambiguity. 
— The  rules  as  they  were  developed  under  the  law 
merchant  are  tersely  summarized  in  the  Negotiable 
Instrmnents  Law  as  follows:^"  "Where  the  lan- 
guage of  the  instrument  is  ambiguous,  or  there  are 
omissions  therein,  the  following  rules  of  construction 
apply:" 

Discrepancy  'between  words  and  figures.     Subsec- 

88  N.  I.  L.,  §  17.  This  section  is  divided  into  seven  subsections.  For  the 
sake  of  clearness,  each  will  be  commented  upon  in  the  text,  as  quoted,  but 
may  be  identified  by  the  designation,  subsection  1,  etc. 
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tion  1.  "  Where  the  sum  payable  is  expressed  in 
words  and  also  in  figures  and  there  is  a  discrepancy 
between  the  two,  tSe  sum  denoted  by  the  words  is 
the  sum  payable.  But  if  the  words  are  ambiguous 
or  uncertain,  reference  may  be  had  to  the  figures 
to  fix  the  amount." 

Thus,  if  in  the  upper  left  hand  corner  of  a  note, 
there  is  inserted  "$10"  and  in  the  body  of  the  note 
it  reads,  "I  promise  to  pay  X  or  order  one  hundred 
dollars,"  the  note  is  treated  as  a  note  for  $100." 
On  the  other  hand,  if  the  body  of  the  note  had  read, 

"I  promise  to  pay  X  or  order dollars,"  the 

amount  of  the  note  would  be  determined  by  reference 
to  the  figures,  so  that,  under  this  supposition,  this 
would  be  treated  as  a  note  "for  $10. 

Ambiguity  as  to  interest.  Subsection  2.  "Where 
the  instrument  provides  for  the  payment  of  interest, 
without  specifying  the  date  from  which  interest  is 
to  run,  the  interest  runs  from  the  date  of  the  instru- 
ment, and  if  the  instrument  is  imdated  from  the  date 
of  issue  thereof." 

If  nothing  is  said  about  interest,  the  instrument 
will  draw  interest  at  the  legal  rate  from  maturity. 
Since  demand  paper  is  due  at  once,  it  may  be  thought 
that  a  demand  note  would  draw  interest  from  date 
even  though  nothing  were  said  about  interest,  but 
this  is  not  the  case.  A  special  rule  obtains  to  tbe 
effect  that  demand  paper  draws  interest  only  fronj 
demand,  where  nothing  is  said  about  interest.*® 

But  what  kind  of  language  will  be  construed  as 


ST  Smith  V.  Smith,  1  E.  I.  398. 
S8  Hunter  v.  Wood,  54  Ala.  71. 
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an  express  provision  for  interest?  The  usual  lan- 
guage is  "with  interest  at  the  rate  of,  etc."  But 
the  following  expressions  have  been  construed  as 
the  equivalent  of  the  foregoing:  the  word  "use"  is 
equivalent  to  "interest";^?  the,  words,  "at  10  per 
cent,"  without  more,  indicate  that  the  paper  is 
interest  bearing;*"  "Int.  at  6%  p.,  a."  means  "inter- 
est at  6  per  cent  per  annum.  "*^ 

No  date.  Subsection  3.  "Where  the  instrument 
is  not  dated,  it  will  be  considered  dated  as  of  the 
time  it  was  issued," 

64.  Same  subject — Conflicting  provisions,. — Sub- 
section 4.  "Where  there  is  a  conflict  between  written 
and  printed  provisions  of  the  instrument,  the  written 
provisions  prevail.  "*" 

Doubt  as  to  whether  bill  or  note.  Subsection  5. 
"Where  the  instrument  is  so  ambiguous  that  there 
is  doubt  whether  it  is  a  bill  or  note,  the  holder  may 
treat  it  as  either  at  his  election." 

Thus,  it  has  been,  held  that  an  instrument  in  the 
following  form  was  rightfully  declared  on  as  a 
promissory  note : , 

"$1000.  New  York  190—. 

Pay  to  the  order  of  Rosario  Didato. 
Value  received  and  charge  oh  account  to 
38  Stanton  Street.  Laura  Rosalia."** 

Care  must  be  used  in  the  application  of  this  rule, 

39  Cisne  v.  Chidester,  85  HI.  523. 

*o  Thompson  v.  Hoagland,  65  111.  310. 

11  Belford  v.  Beatty,  145  111.  414. 

42  Am.  Express  Co.  v.  Pinckney,  29  111.  392,  at  410. 

43  Didato  V.  Coniglio,  50  Misc.  E.  280,  100  N.  Y.  S.  466. 
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however,  not  to  attempt  to  apply  it  to  an  instrument 
whicli  cannot  by  any  possibility  be  either  a  bill  or 
note,  i.  e.,  which  totally  fails  to  fulfill  the  require- 
ments of  either.  It  may  well  be  questioned  if  that 
is  not  what  was  done  in  the  above  case. 

This  rule  applies  more  logically  and  reasonably 
to  a  case  in  substance  as  follows: 

"P.  44.  London,  5th  August,  1833. 

Three  months  after  date,  I  promise  to  pay 
John  Bury  or  order  forty-four  pounds. 
Value  received. 

J.  B.  Grrutherot.  John  Bury. 

35  Montague  Place,  Bedford  Place." 

Grrutherot 's  name  was  written  across  the  paper  as 
an  acceptance,  and  Bury's  name  on  the  back  as  an 
indorsement.  It  was  held  that  Bury  might  be  treated 
either  as  a  drawer  of  a  bill  or  as  the  maker  of  a 
note.** 

Section  130  of-  the  Negotiable  Instrimients  Law 
has  this  further  provision,  which  should  be  logically 
noted  here:  "Where  in  a  bill,  drawer  and  drawee 
are  the  same  person,  or  where  the  drawee  is  a  ficti- 
tious person,  or  a  person  not  having  capacity  to 
contract,  the  holder  may  treat  the  instrument  at  his 
option,  either  as  a  biU.  of  exchange  or  a  promissory 
note:" 

65.  Same  subject — Misplaced  signature. — Sub- 
section 6.  "Where  a  signature  is  so  placed  upon  the 
instrument  that  it  is  not  clear  in  what  capacity  the 

*4  Edis  V.  Bury,  6  B.  &  C.  433  (Eng.) ;  1  Daniel,  Negotiable  Instruments 
(5th  ed.)i  §  131. 
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person  making  the  same  intended  to  sign,  he  is  to 
be  deemed  an  indorser." 

This  provision  has  been  held  to  mean  that  one 
will  be  treated  as  an  indorser  only  when  the  doubt 
arises  from  the  location  of  the  signature,  and,  hence, 
if  one  sign  in  the  place  of  the  maker's  name,  he 
cannot  be  treated  as  indorser/^ 

Joint  and  severalUdbility.  Subsection?.  "Where 
an  instrument  containing  the  words,  'I  promise  to 
pay,'  is  signed  by  two  or  more  persons,  they  are 
deemed  jointly  and  severally  liable  thereon," 

This  means  that  the  holder  of  such  a  note  may  sue 
either  one  of  the  signers  separately  or  all  of  the 
signer^  jointly,  as  he  may  desire. 

On  the  other  hand,  by  special  statutory  enactment, 
in  many  jurisdictions  to-day,  the  liability  may  be 
treated  as  several  as' well  as  joint,  where  the  instru- 
ment reads,  "We  promise  to  pay"  and  is  signed  by 
two  or  more  persons. 

66.  Ambiguous  signatures. — ^Four  general,  but 
primary,  rules  may  be  stated  with  reference  to  signa- 
tures. First,  a  bill  or  note  is  not  complete  without 
the  signature  of  the  drawer  or  maker.  This  rule  was 
developed  more  at  length  in  an  earlier  section,*' 
Second,  no  one  incurs  liability  on  an  instrument 
whose  signature  does  not  appear  thereon.  The  law 
merchant,  for  example,  recognizes  no  doctrine  of 
undisclosed  principal  nor  any  power  in  an  agent  to 
obligate  his  principal  by  signing  his  own  name  only 
to  the  paper.    Third,  the  signature  of  the  maker  or 

*B  Germania  ifat  '1  Bank  v.  Mariner,  129  Wis.  544,  109  N.  W.  574. 
48  See  §  11  of  this  article. 
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drawer  or  any  other  party  to  a  negotiable  instru- 
ment may  be  affixed  by  an  ag6nt.  It  is  not  necessary 
that  the  party  sought  to  be  charged  on  the  paper 
shall,  personally,  have  done  the  signing.  But  it  is 
imperative  that  the  signature  shall  have  been  affixed 
as  and  for  the  signature  of  the  principal  and  with  his 
authority.  Fourth,  one  who  assumes  to  sign  in 
behalf  of  some  one  else,  is  not  himself  bound,  not- 
withstanding his  name  also  appears,  provided  the 
fact  is  disclosed  that  he  is  signing  only  in  a  repre- 
sentative capacity,  and  not  for  the  purpose  of 
obligating  himself. 

With  these  general  rules  in  mind,  the  question  of 
ambiguities  may  be  entered  upon.  The  signature 
attached  by  the  maker,  drawer,  acceptor,  or  indorser 
in  person,  affords  no  special  difficulty.  To  be  sure, 
there  may  be  some  ambiguity  in  such  cases,  for  exam- 
ple, where  the  party  signs  in  an  assumed  or  trade 
name,  or  uses  some  symbol  out  of  the  ordinary,  such 
as  "1.2.8."  But  the  law  is  settled  to  the  effect  that 
such  signatures  are  binding  provided  they  are  in- 
tended as  such  and  parol  evidence  is  receivable  to 
show  that  they  were  really  intended  as  signatiu"es. 

67.  Same  subject — Signatures  by  agents. — ^In- 
striunents  purporting  to  be  signed  by  agents,  or 
others,  in  a  representative  capacity,  however,  have 
been  a  source  of  never  ending  conflict  and  contro- 
versy. The  general  rules,  as  stated  above,  are 
agreed  upon,  but  their  application  to  particular 
cases  is  fraught  with  uncertainty. 

The  cases  that  are  free  from  doubt  will  be  illus- 
trated first.    The  simple  case  is  this :  A  B  is  author- 
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ized  to  execute  a  note  for  the  X  Co.,  of  which  he  is 
president.  He  signs  thus,  "X  Co.,"  or  thus,  "X  Co. 
by  A  B,  President,"  or  "A  B,  President  for  the  X 
Co."  or  "A  B  for  X  Co."  In  each  case  this  is 
unequivocally  the  obligation  of  the  X  Co.  and  not 
ofAB.*^ 

On  the  other  hand,  if  he  signs  merely  A  B,  or  even 
A  B,  President,  it  is  (apart  from  other  disclosures, 
discussed  in  the  next  section)  treated  as  the  personal 
obligation  of  A  B  and  cannot  by  any  possibility  be 
treated  as  the  obligation  of  the  X  Co.,  although  it 
M^as  so  intended.  This  is  true  because  the  signa- 
ture of  the  company  is  in  no  sense  affixed.*®  The 
word  "President,"  added,  is  considered  merely  a 
description  of  the  person.  Likewise,  a  signature  in 
the  form  "A  B,  Agent,"  "A  B,  Trustee,"  etc.,  is  the 
personal  signature  of  A  B. 

But  suppose  the  signature  is  "A  B,  President  X 
Co."  Is  this  the  note  of  A  B  personally,  the  expres- 
sion, "President  X  Co."  being  a  mere  description, 
or  is  it  the  obligation  of  the  "X  Co.,"  signed  by  its 
president,  as  agent?  The  New  Jersey  court*®  said 
it  was  ambiguous  and  could  be  explained  by  parol 
evidence;  but  the  Massachusetts  court ^^  said  that  a 
note  executed  in  this  form  was  the  note  of  A  B,  per- 
sonally, and  no  evidence  could  be  received  to  change 
this  construction.  Again  in  a  recent  Wisconsin 
case,®^  the  instrxmaent  was  in  the.  following  form: 

«HufEcut,  Agency  (2nd  ed.),  §  190. 
isHuffeut,  Agency  (2nd  ed.),  §  190. 
■10  fieeve  v.  First  Nat'l  Bank,  54  N.  J.  L.  208,  23  Atl.  853. 

50  Tucker  M  'f  'g  Co.  v.  Fairbanks,  98  Mass.  101. 

51  Germania  Nat  '1  Bank  v.  Mariner,  129  Wis.  544. 
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"The  X  Company  promises  to  pay  . . .  •"  Signed, 
"A  B,  Treas.,"  and  underneath  this  signature  was 
the  name,  "CD."  CD  was,  in  fact,  secretary  of 
the  company  and  intended  to  sign,  as  such.  The  court 
held  that  the  instrimaent  was  ambiguous  as  to 
whether  C  D  signed  in  his  individual  capacity  or 
for  the  company  and  permitted  him  to  show  that 
he  intended  to  sign  for  the  company  and  thus  to 
escape  personal  liability.  The  court  further  held 
that,  since  this  ambiguity  was  evident,  the  explana- 
tion could  be  urged  against  any  one  into  whose  hands 
the  instrument  might  come. 

There  are  thus  two  lines  6t  autjiority  with  refer- 
ence to  ambiguous  signatures :  one  holding  that  if  it 
is  not  clear  on  the  face  of  the  instrument  whose  the 
signature  is  intended  to  be,  and  it  is  so  worddd  and 
signed  that  it  may  be  treated  as  the  obligation  of 
either  the  principal  or  the  agent,  extrinsic  evidence 
may  be  heard  to  remove  the  ambiguity;  the  other,  as 
indicated  by  the  Massachusets  case,  holding  that  the 
construction  must  be  reached  from  what  appears  on 
the  instrument  alone.  It  is  believed  that  the  former 
is  the  prevailing  view.®^ 

68.  Same  subject — Disclosure  of  agency  by 
signer. — ^It  does  not  follow,  however,  in  every  case 
where  the  signature  is  not  such  as  to  bind  the  prin- 
cipal, that  the  agent  will  be  personally  boimd.  There 
is  substantial  authority  to  the  effect  that,  if  the 
agent  discloses  the  fact  that  he  is  signing  solely  in  a 
representative  capacity  and  not  for  the  purpose  of 
making  the  obligation  his  own,  the  instrument  will 

62  Dunbar  Box  &  Lumber  Co.  v.  Martin,  103  N.  Y.  S.  91 ;  see  note  50. 
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not  as  against  any  person  taking  it  with  that  knowl- 
edge and  understanding  be  personally  binding  upon 
the  signer.  But  a  difficult  question  arises  in  deter- 
mining what  will  be  considered  a  sufficient  disclosure. 

In  some  jurisdictions  it  is  held  that  "where  there 
is  any  indication  by  word  or  description  or  otherwise, 
that  the  person  signing  the  paper  signed  as  agent 
for  another,  parol  evidence  may  be  admitted  in  an 
action  between  the  original  parties,  or  those  who 
took  the  paper  with  full  knowledge  of  the  circum- 
stances attending  its  execution,  in  order  to  show 
the  actual  understanding  of  such  original  parties."  ** 
In  other  jurisdictions,  the  construction  must  be 
reached  from  an  inspection  of  the  paper  alone.  Thus, 
in  some  states,  the  signature,  A  B,  Agent,  or  A  B^ 
Agent  of  X,  cannot  be  explained  by  parol  even  as 
between  the  original  parties  to  the  instrument.  In 
other  states,  A  B  may  escape  personal  liability  by 
showing  that  the  payee  or  present  holder  knew  it 
was  not  intended  as  and  for  his  personal  obligation.^* 

The  Negotiable  Instruments  Law  provides  as  fol- 
lows:®®  "Where  the  instrtiment  contains,  or  a  per- 
son adds  to  his  signature,  words  indicating  that  he 
signs  for  or  on  behalf  of  a  principal,  or  in  a  repre- 
sentative capacity,  he  is  not  liable  on  the  instru- 
ment if  he  was  duly  authorized;  but  the  mere  addi- 
tion of  words  describing  him  as  an  agent  or  as  filling 
a  representative  character,  without  disclosing  his 
principal,  does  not  exempt  him  from  personal  liabil- 

53  Huffcut,  Agency  (2ncl  ed.),  §  189. 
B*  Metcalf  V.  WilliamB,  104  XT.  S.  93. 
B5  N.  I.  L.,  §  20. 

71 


72  LAW  OF  NEGOTIABLE  INSTRUMENTS 

ity."  The  last  clause  of  this  provision  apparently 
does  not  settle  the  conflict  as  to  methods  of 
disclosure. 

The  first  clause  in  this  section  of  the  statute,vby 
inference,  renders  an  agent  liable  on  the  instrument, 
e'sjen  though  the  signature  be  clearly  and  unequiv- 
ocally that  of  the  principal,  if  he  is  acting  without 
authority.  If  this  is  the  proper  construction,  it  is 
contrary  to  the  rule  established  by  the  great  weight 
of  authority  prior  to  the  statute.  The  majority  rule 
prior  to  the  statute  was  that  one  so  signing  without 
authority  was  liable,  not  on  the  instrument,  but  for 
a  breach  of  warranty  of  authority.^® 

69.  Incomplete  instruments. — ^Instruments  issued 
incomplete  in  form,  that  is,  with  blanks  as  to  some 
of  the  material  portions,  have  occasioned  ho  little 
•difficulty  in  the  law.  The  case  of  an  instrument  in 
the  form  of  a  promissory  note,  but  with  the  amount 
left  blank  at  the  time  it  is  delivered,  is  typical.  For 
example: '  A  executes  a  note  in  favor  of  B  or  order 

for dollars,  and  delivers  it  to  B  with  the 

understanding  that  B  may  fill  it  in  for  any  amount, 
not  to  exceed  $500.  Now  as  against  B,  A's  rights 
are  undisputed.  He  will  not  be  liable  to  B  if  the 
instrument  is  filled  up  for  any  amount  m  excess  of 
$500. 

But  suppose  B  fills  it  up  for  $800,  and  then  indorses 
it  to  C  before  it  is  due  in  payment  for  a  piece  of  land 
or  any  valuable  consideration.  C  sues  A  on  this 
note  for  $800.  Whether  A  wUl  be  liable  to  C  for  $800 
or  any  amount  now  depends  upon  what  a  further 

56  White  V.  Madison,  26  X.  Y.  117. 
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investigation  may  reveal.  First,  suppose  C  knew 
that  B  had  no  authority  to  fill  in  the  note  for  any 
amount  in  excess  of  $500.  In  that ;  event  O's  rights 
are  no  better  than  B's.  He  cannot  recover.  Second, 
suppose  C  did  not  know  that  the  note  was  issued  to  B 
with  the  amount  left  blank,  but  presumed  that  it  was 
complete  when  issued.  Again,  the  answer  is  clear. 
All  agree  that  C  can  recover  the  full  amount.®'^ 
Third,  but .  suppose  C  knew  that  the  note  was  issued 
in  blank,  but  did  not  know  that  any  limit  was  placed 
iipon  B's  authority  to  fill  it  in.  This  case  is  not  so 
easy  of  solution,  and  it  has  not  always  been  decided 
in  the  same  way.  Some  authorities  in  the  United 
States  have  held  that  in  such  a  case  C  takes  the 
paper  at  his  peril,  if  he  fails  to  investigate  carefully 
B's  authority. 

This  was  also  the  rule  in  England  followed  prior 
to  the  Bills  of  Exchange  Act  as  laid  down  in  Hatch 
V.  Searles.'*  But  Lord  Mansfield  had  prior  to  that 
case  held  otherwise,  saying,  that  the  issuance 
of  paper  with  the  amount  left  blank  was  "a  letter 
of  credit  for  an  indefinite  amount."  Daniel,^®  in  re- 
viewing the  authorities,  maintains  that  Lord  Mans- 
field's view  is  the  better  of  the  two,  concluding  thus: 
' '  The  paper  being  limitless  in  its  terms,  is  prima  facie 
limitless  as  to  the  authority  it  confers.  The  holder 
is  investe4  with  a  general  authority  as  to  the  paper, 
and  the  graphic  phrase  of  Mansfield  describes  it  to 
perfection.    High  authorities,  including  Story  and 


57  Merritt  v.  Boyden  &  Son,  191  111.  136. 

58  2  S.  &  G.  147  (Eng.). 

SOI  Daniel,  Negotiable  Instruments  (5th  ed.),  §  147. 
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Parsons,  concur  in  these  views,  which  seem  to  us 
clearly  most  philosophical." 

70.  Same  subject — General  rule  and  statute. — 
The  general  rule  in  the  United  States  is  in  accord 
with  the  view  thus  expressed  by  Mansfield  and  ap- 
proved by  Daniel,  that  is,  that  knowledge  on  the 
part  of  the  transferee  that  the  paper  was  issued  in 
blank  is  immaterial,  so  long  as  he  does  not  know 
that  limitations  were  imposed  and  exceeded.  Thus 
in  the  case  supposed,  generally  in  this  country,  C 
would  be  protected  for  the  full  amount.®" 

The  Negotiable  Instriunents  Law  provides  ®^  that : 
"Where  the  instrument  is  wanting  in  any  material 
particular,  the  person  in  possession  thereof  has  a 
prima  facie  authority  to  complete  it  by  filling  up  the 
blanks  therein.  And  a  signature  on  a  blank  paper 
delivered  by  the  person  making  the  signature  in 
order  that  the  paper  may  be  converted  into  a  nego- 
tiable instrument  operates  as  a  prima  facie  authority 
to  fill  it  up  as  such  for  any  amount.  *  *  *"  It 
would  seem  that  this  is  in  accord  With  the  general 
rule  as  it  existed  prior  to  the  statute. 

71.  Same  subject — ^A  further  provision  of  the 
statute. — ^An  additional  question  of  importance 
arises  under  this  section  of  the  statute  ®^  which  fur- 
ther provides  that,  "If  any  such  instrument,  after 
completion,  is  negotiated  to  a  holder  in  due  course, 
it  is  valid  and  effectual  for  all  purposes  in  his 
hands.     *     *     *" 

60  Stanley  v.  Davis,  107  S.  W.  773  (Ky.) ;  Snyder  v.  Van  Doren  Imp.,  46 
Wis.  602,  Leading  Illustrative  Cases. 

61  N.  I.  L.,  §  14. 
82  N.  I.  L.,  §  14. 
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This  protects  C  in  the  case  last  supposed  without 
doubt.  But  what  can  be  doiie  under  the  statute  in 
the  following  case'?  Suppose  A,  at  B's  request,  exe- 
cutes a  note  in  favor  of  C,  directly,  but  with  the 
amount  left  blank.  B  then  fills  in  an  amount  in 
excess  of  the  sum  authorized  and  delivers  it  to  0 
for  a  valuable  consideration,  0  being  ignorant  of  B's 
misconduct.  The  statute  says  a  "holder  in  due 
course"  to  whom  the  paper  has  been  "negotiated" 
will  be  protected. 

The  contention  is  made  that  C  is  the  "payee," 
and  that  the  instrument  is  "issued,"  not  negotiated, 
to  the  "payee,"  and  that  the  word  "negotiated" 
limits  the  operation  of  the  statute  to  "indorsees." 
The  statute  has  been  construed  both  ways,  so  that 
this  question  is  generally  an  open  one. 

The  Massachusetts  court  held  that  C  would  be 
protected.®*  The  Iowa  court  held  that  C  could  not 
be  protected.®*  The  question  is  set  at  rest  in  Illinois 
by  the  different  wording  of  the  statute,  which  pro- 
vides that  a  holder  in  due  course  to  whom  the  paper 
is  "issued  or  negotiated"  after  completion  will  be 
protected.*® 

63  Boston,  etc.,  Co.  v.  Steuer,  183  Mass.  140.. 

64  Van  der  Ploeg  v.  Van  Zuuk,  135  la.  350,  112  N.  W.  807, 13  L.  E.  A.  (N. 
S.)  490. 

85  111.  Eev.  Stats.,  ehap.  98,  §  32. 
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CHAPTER  IV. 
ACCEPTANCE. 

72.  Meaning. — The  acceptance  of  a  bill  of  ex- 
change is  the  signification  by  the  drawee  of  his 
willingness  to  be  bound  by  the  order  of  the  drawer; 
that  is,  by  hi^  acceptance  the  drawee  binds  himself 
to  pay  the  bill  according  to  its  tenor.  Prior  to  accept- 
ance, the  drawee  is  in  no  sense  an  obligated  party 
on  the  instrument.^®  By  his  acceptance  he  steps, 
practically,  into  the  position  of  the  maker  of  a  prom- 
issory note,  and  the  drawer  of  the  bill  occupies 
substantially  the  position  of  the  indorser  of  a  note. 

73.  Form  of  acceptance. — The  acceptance  of  a 
bill  of  exchange  may  be  either  an  express,  otherwise 
known  as  formal,  acceptance,  or  constructive,  i.  e., 
implied  from  conduct. 

The  express  or  formal  acceptance  may  be  either 
written  upon  the  bill,  written  upon  a  separate  paper, 
or  written  upon  a  separate  paper  and  be  in  the  form, 
merely,  of  a  promise  to  accept  a  bill  to  be  later  drawn. 

An  oral  acceptance,  while  at  one  time  common 
and  valid  both  in  England  and  the  United  States,®^ 
has  in  recent  years  been  done  away  with  by  statute. 
The  Negotiable  Instruments  Law  expressly  provides 
that  "the  acceptance  must  be  in  writing  and  signed 
by  the  drawee."*** 

I"!  Luff  V.  Pope,  5  Hill  413  (N.  Y.),  Leading  Illustrative  Cases. 
eT  Allen  v.  Iieavens,  26  Or.  164,  46  Am.  St.  613,  26  L.  B.  A.  620. 
68  N.  I.  L.,  §  132. 
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The  customary  way  for  the  drawee  to  E^ccept  a  bill 
is  to  write  the  word  "accepted"  on  the  face  of  the 
bill  and  place  his  signature  under  it.  About  such 
acceptance  there  has  never  been  any  question. 

It  is  not  imperative,  however,  that  the  word 
"accepted"  be  used.  Any  word  of  similar  import 
will  suffice,  such  as  "presented,"  "seen,"  "hon- 
ored," and  "payment  guaranteed."®"  Under  the  law 
merchant,  apart  from  statute,  an  acceptance  was 
good  without  the  signature.'"'  The  Negotiable  In- 
struments Law  expressly  requires  the  signature,  but 
the  requirement  both  of  "writing"  and  "signature" 
seems  to  be  satisfied  by  the  signature  alone.  In 
Spear  v.  Pratt,'' ^  it  was  held  that  a  biU,  across  the 
face  of  which  was  the  signature  of  the  drawee,  with- 
out other  writing,  was  "an  acceptance  in  writing 
and  signed." 

,  74.  Same  subject — Acceptance  on  separate  paper. 
— ^It  was  not  required  by  the  law  merchant,  nor  is 
it  required  by  the  Negotiable  Instruments  Law,  that 
the  acceptance  in  writing  be  on  the  bill  itself.  It 
may  be  on  a  separate  paper  and  may  relate  to  an 
existing  bill  or  a  bill  thereafter  to  be  drawn.  Two 
sections  of  the  statute  deal  with  such  acceptances, 
and  state  the  general  rules  6f  the  law  merchant. 

The  first  provides:''^     "Where  an  acceptance  is 
written  on  a  paper  other  than  the  bill  itself,  it  does  , 
not  bind  the  acceptor,  except  in  favor  of  a  person 
to  whom  it  is  shown  and  who,  on  the  faith  thereof,^ 

60  Tiedeman,  Commercial  Paper,  §  223. 

70  Phillips  V.  Prost,  29  Me.  77. 

71  2  Hill  582  (N.  Y.),  Leading  Illustrative  Cases. 

72  N.  I.  L.,  §  134. 
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receives  the  bill  for  value."  A,  for  example,  writes 
a  letter  to  B,  saying  "I  have  drawn  a  bill  on  you  for 
$100  in  favor  of  C,  and  should  like  to  know  if  you 
will  accept  it."  B  replies,  by  letter,  "I  wiU  accept 
the  bill  which  you  have  drawn  upon  me  in  favor  of  C 
for  $100."  A  shows  this  letter  to  C,  and  C  takes 
the  bill  in  payment  for  merchandise  sold  by  C  to  A. 
This  letter  of  B  operates  as  an  acceptance  in  favor 
of  C.  C  still  has  a  right  to  have  B  write  his  accept- 
ance on  the  bill  itself,  but  it  is  not  necessary  for  him 
to  do  so.  B  is  bound  by  his  letter.'^*  In  some  states, 
prior  to  the  statute,  it  was  held  that  such  an  accept- 
ance was  binding  regardless  of  whether  it  was  com- 
municated to  the  holder  at  the"  time  of  taking  the 
bUl.^" 

The  next  section  of  the  statute  ''^  adds  the  follow- 
ing provision:  "An  unconditional  promise  in  writ- 
ing to  accept  a  bUl  before  it  is  drawn  is  deemed  an 
actual  acceptance  in  favor  of  every  person  who,  upon 
the  faith  thereof,  receives  the  bUl  for  value."  The 
rule  here  stated  was  a  well  settled  rule  of  the  law 
merchant  prior  to  the  statute.''®  In  order,  however, 
for  such  a  promise  to  operate  as  an  acceptance,  it 
is  required,  first,  that  the  bill  be  drawn  within  a 
reasonable  time  after  the  promise  is  made^,''''  and 
second,  that  the  promise  describe  the  bOl  so  that 
there  can  be  no  doubt  of  its  application  to  the  bill 
in  (Question.    This  second  requirement  does  not  mean, 

T3  Daniel,  Negotiable  Instrviinents  (5th  ed.),  §  550. 

T4  Jones  V.  Council  Bluffs,  etc..  Bank  of  Iowa,  34  111.  313. 

T5  N.  I.  L.,  §  135. 

78  Coolidge  V.  Payson,  2  Wheat.  66  (II.  S.),  Leading  Illustrative  Cases. 

7T  Wilson  V.  Clements,  3  Mass.  1. 
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however,  that  the  promise  must  describe  the  intended 
bill  with  great  particularity.  The  promise  to  accept 
all  bills  that  might  be  drawn  for  a  specific  purpose 
is  sufficients* 

75.  Same  subject — Acceptance  by  conduct. — This 
presents  an  anomalous  situation.  A,  the  holder  of 
a  bUl,  presents  it  to  B,  the  drawee,  for  acceptance. 
The  law  allows  the  drawee  twenty-four  hours  in 
which  to  decide  whether  he  will  accept.  Now  if  B 
at  the  end  of  the  twenty-four  hours  (unless  further 
time  is  expressly  granted)  refuses  to  accept  the  bUl 
and  also  refuses  to  return  it,  he  may  be  held  liable 
as  an  acceptor.  This  rule,  whUe  hard  to  sustain  on 
theory,  was  so  well  established  by  the  law  merchant 
that  it  was  incorporated  in  the  Negotiable  Instru- 
ments Law,  and  is  sustained  on  the  ground  that  it  is 
considered  by  bankers  to  be  a  practical  working 
rule. 

Or  suppose  B  intentionally  destroys  the  bill;  this, 
too,  is  treated  as  an  acceptance.  This  rule  of  the 
law  merchant  is  also  included  in  the  section  of  the 
statute  above  referred  to.  The  statute  provides  as 
follows : ''°  "Where  a  drawee  to  whom  a  bill  is  deliv- 
ered for  acceptance  destroys  the  same,  or  refuses 
within  twenty-four  hours  after  such  delivery,  or 
within  such  further  period  as  the  holder  may  aUow, , 
to  return  the  bill  accepted  or  non-accepted  to  the 
holder,  he  will  be  deemed  to  have  accepted  the 
same." 

A  question  has  been  raised  as  to  what  is  meant 

78  Nelson  v.  First  Nat'l  Bank,  48  111.  36, 
TK  N.  I.  L.,  §  137. 
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by  a  rlefusal  to  return.  Is  a  mere  failure  to  return 
sufificient,  or  must  there  be  an  express  refusal?  In 
Wisconsin  the  statute  as  adopted  expressly  provides 
that  the  "mere  retention  of  the  bill  is  not  an  accept- 
ance." In  New  York,  an  earlier  statute,  worded  like 
the  provisions  of  the  Negotiable  Instruments  Law, 
was  construed  to  mean  that  a  mere  failure  to  return 
was  not  the  same  as  a  refusal  to  return  and  hence 
could  not  be  treated  as  an  acceptance.^"  But  under 
the  section  of  the  Negotiable  Instruments  Law  above 
quoted  the  New  York  court  has  held  that  a  mere 
failure  to  return  Cohstitutes  an  acceptance.®^  The 
Pennsylvania  court  has  placed  a  similar  construction 
upon  this  provision  of  the  statute.®^  The  law  is  thus 
decidedly  in  confusion  on  this  point. 

76,  Kinds  of  acceptances — In  general. — ^An  ac- 
ceptance may  be  either  general  or  qualified.  The  gen- 
eral acceptance  is  the  plain  and  absolute  acceptance 
of  the  bill  as  it  is  drawn,  A  orders  B  to  pay  a  certain 
sum  of  money  to  the  order  of  C  on  a  certain  date. 
If  B  accepts  this  bill  generally,  he  simply  signifies 
his  willingness,  in  one  of  the  wa;ys  above  indicated, 
to  do  exactly  as  A  has  ordered  him  to  do.  The  only 
change  that  he  can  make  and  still  have  his  accept- 
ance treated  as  a  general  acceptance  is  to  indicate 
the  place  where  the  bill  shall  be  paid  by  him.  And 
even  this  is  not  permissible  if  it  is  expressly  made 
to  appear  that  it  is  payable  there  and  not  elsewhere.** 

so  Matteson  v.  Moulton,  11  Hun  268  (N.  T.) ;  Dickinson  t.  Marsh,  .57 
Mo.  App.  566. 

51  State  Bank  v.  Weiss,  46  Misc.  Hep.  93,  91  N.  Y.  S.  276. 

52  Wisner  v.  First  Nat  '1  Bank,  220  Pa.  St.  21,  68  Atl.  955,  17  L..  K.  A. 
(N.  S.)   1266. 

83  X.  I.  L.,  §  140;  1  Daniel,  Negotiable  Instruments  (5th  ed.),  §  520. 
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The  qualified  acceptance  is  one  which  varies  from 
the  tenor  of  the  bill  as  drawn.  It  has  been  a  source 
of  trouble  and  legal  controversy. 

Such  an  acceptance  the  holder  is  not  bound  to 
receive.  He  may,  if  he  chooses,  treat  the  bill  as 
dishonored,  if  the  drawee  refuses  to  accept  the  bill 
as  drawn.  On  the  other  hand,  it  is  th6  privilege 
of  the  holder  to  take  the  qualified  acceptance,  but 
by  so  doing  he  runs  the  risk  of  losing  all  rights 
against  the  drawer  and  previous  indorsiers,  if  any. 
In  the  words  of  the  Negotiable  Instruments  Law:** 
"Where  a  qualified  acceptance  is  taken  the  drawer 
and  indorsers  are  discharged  from  liability  on  the 
bill,  unless  they  have  expressly  or  impliedly  author- 
ized the  holder  to  take  a  qualified  acceptance,  or 
subsequently  assented  thereto.  When  the  draw;er 
or  an  indorser  receives  notice  of  a  qualified  accept- 
ance, he  must,  within  a  reasonable  time,  express  his 
dissent  to  the  holder,  or  he  will  be  deemed  to  have 
assented  thereto."  The  only  certain  right  which 
the  holder  has,  therefore,  on  a  qualified  acceptance 
is  his  right  against  the  acceptor  on  such  promise  as 
the  acceptor  makes. 

77.  Same  subject — Qualified  acceptance. — The 
Negotiable  Instruments  Law  codifies  prior  rules 
briefly  as  follows:*^  "An  acceptance  is  qualified, 
which  is : 

1.  Conditional,  that  is  to  say,  which  makes  pay- 
ment by  the  acceptor  dependent  on  th^  fulfiUinent 
of  a  condition  therein  stated." 

»*  N.  I.  L.,  §  142. 
85  N.  I.  L.,  §  141.  ' 
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In  Smith  v.  Abbot,***  the  drawee  accepted  a  bill 
of  exchange  to  pay  it  when  goods  assigned  to  hitn 
and  for  which  the  bill  was  drawn  were  sold.  The 
court  held  that  this  acceptance  was  binding  upon  the 
acceptor,  but  that  the  holder  might  ha^e  refused  this 
acceptance  and  tredted  the  bill  as  dishonored. 

2.  "Partial,  that  is  to  say,  an  acceptance  to  pay 
part  only  of  the  amount  for  which  the  bill  is  drawn." 

In  an  early  English  case  it  was  held,  that  the 
acceptance  was  thus  qualified  which  was  in  the  fol- 
lowing form:  "I  do  accept  this  bill  to  be  paid,  half 
in  money  and  half  in  bills.  "®^ 

3.  "Local,  that  is  to  say,  an  acceptance  to  pay 
only  at  a  particular  place." 

4.  "Qualified. as  to  time."  In  Eussell  v.  Phillips,** 
the  court  said,  "The  bill  as  drawn  called  upon  him 
(the  drawee)  to  pay  in  money  on  the  28th  of  May, 
1840,  but  it  was  competent  to  him  by  his  acceptance 
to  extend  the  time  of  payment,  subject  to  an  option 
in  the  holder  to  take  such  acceptance  and  agree  to 
such  alteration,  or  to  treat  the  bill  as  dishonored  for 
non-acceptance. ' ' 

5.  "The  acceptance  of  some  one  or  more  of  the 
drawees,  but  not  of  all."  For  example,  a  bill  is 
drawn,  addressed  to  A  and  B,  as  drawees.  A  accepts, 
but  B  does  not.  This  is  a  qualified  acceptance.  It 
binds  A  only  and  operates  to  discharge  all  prior  non- 
assenting  parties.*® 

78.    Who  may  accept. — The  primary  rule  is  that 

86  2  Strange  1152  (Bng.). 

8' Petit  V.  Benson,  Comberbach  452  (Eng.)- 

88  14  Q.  B.  891  (Eng.). 

89  Smith  V.  Milton,  133  Mass.  369,  at  371.      , 
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no  one  but  the  drawee  may  accept  a  bill  of  exchange. 
Thus  if  a  bill  is  addressed  to  B,  and  C  writes  across 
the  face  of  the  bill,  "accepted,"  signed  "C,"  the 
attempted  acceptance  by  G  is  no  acceptance.®" 

But  this  general  rule  is  subject  to  one  well  estab- 
lished exception.  One,  other  than  the  drawee  named, 
may  accept  "for  honor,"  or  "supra  protest,"  as  it 
is  often  called.  A  draws  a  bill  on  B  in  favor  of  C. 
G  presents  the  bill  to  B  and  B  refuses  to  accept  it. 
G  protests  it  for  non-acceptance.  It  is  then  allow- 
able for  a  stranger  to  the  bill,  D,  with  G's  consent, 
to  accept  the  bill  for  the  honor  of  A,  the  drawer. 
Or  if  the  bill  contains  indorsements,  at  the  time  it 
is  dishonored,  the  acceptance  by  D  may  be  for  the 
honor  of  some  indorser.  The  purpose  of  such  an 
acceptance  is  to  dissuade  the  holder  from  going  back 
on  the  prior  parties  at  once  and  demanding  payment 
from  them.  It  may  be  that  when  the  time  for  pay- 
ment arrives  the  drawee  will  be  willing  to  make  pay- 
ment, in  which  event  the  credit  of  the  drawee  is 
saved  and  the  drawer  or  indorser  is  protected  from 
loss. 

79.  Same  subject — ^Acceptance  for  honor. — The 
Negotiable  Instruments  Law  contains,  among  others, 
the  following  provisions  relative  to  acceptance  supra 
protest  or  for  honor :®^  "Where  a  bill  of  exchange 
has  been  protested  for  dishonor  by  non-acceptance 
or  protested  for  better  security,  and  is  not  overdue, 
any  person  not  being  a  party  already  liable  thereon, 
may,  with  the  consent  of  the  holder,  intervene  and 

90  Davis  V.  Clarke,  6  Q.  B.  16  (Eng.),  Lkading  iLLUSTRiiivE  Cases, 
»i  N.  I.  L.,  §§  161,  162,  163,  164. 
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accept  tlie  bill  supra  protest  for  the  honor  of  any 
party  liable  thereon,  or  for  the  honor  of  the  person 
for  whose  account  the  bill  is  drawn ;  and  where  there 
has  been  an  acceptance  for  honor  for  one  party,  there 
may  be  a  further  acceptance  by  a  different  person 
for  the  honor  of  another  party. 

"An  acceptance  for  honor  supra  protest  must  be 
in  writing  and  indicate  that  it  is  an  acceptance  for 
honor,  and  must  be  signed  by  the  acceptor  for  honor. 

"Where  an  acceptance  for  honor  does  not  ex- 
pressly state  for  whose  honor  it  is  made,  it  is  deemed 
to  be  an  acceptance  for  the  honor  of  the  drawer. 

"The  acceptor  for  honor  is  liable  to  the  holder  and 
to  all  parties  to  the  bill  subsequent  to  the  party  for 
whose  honor  he  has  accepted.  ""- 

92Hoare  et  al.  v.  Cazenove  et  al.,  16  East  391  (Eng.). 
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CHAPTEE  V. 
NEGOTIATION  AND  INDORSEMENT. 

80.  Negotiation — In  general. — The  Negotiable  In- 
struments Law  provides :  "*  "  An  instrument  is  nego- 
tiated when  it  is  transferred  from  one  person  to  an- 
other in  such  manner  as  to  constitute  the  transferee 
the  holder  thereof. ' '  In  other  words,  negotiation  is 
the  process  by  which  title  to  negotiable  paper  is 
transferred.  And  one  may  be  said  to  have  title  to 
a  bill  or  note  when  he  has  possession  of  it,  is  within 
the  description  of  it,  and  hence  is  in  a  position  to 
sue  on  it  in  his  own  name.  In  negotiating  it,  there- 
fore, enough  must  be  done  to  put/  the  transferee  in 
this  position."* 

But  the  fact  that  one,  other  than  the  original 
payee,  can  receive  title  to  negotiable  paper  and  sue 
on  it  in  his  own  name  does  not  mean  necessarily  that 
he  can  recover  on  it.  Defenses  good  as  between  the 
prior  parties  may  still  be  asserted  unless  the  trans- 
feree is  not  only  a  holder,  but  also  what  is  termed  a 
holder  in  due  course.  The  subject  of  holder  in  due 
course  will  be  treated  fully  in  a  subsequent  chapter.^^ 

81.  Negotiation  by  delivery — Paper  originally 
payable  to  bearer. — Negotiable  paper  payable  to 
bearer  may  be  negotiated  by  delivery  alone.  Each 
one  to  Avhom  such  paper  is  delivered  is  within  the 

03  N.  I.  L.,  §  30. 

^*  Hull  V.  Conover  's  Executors,  35  Ind.  372,  Leading  Illusteative  Cases. 

85  See  Chap.  6. 
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description  of  it.  This  is  obviously  so  where  the  in- 
strument reads,  "I  promise  to  pay  bearer."  But  it 
is  no  less  true  in  legal  effect  when  it  is  payable  to 
"A  or  bearer,"  or  to  a  fictitious  payee,  or  to  an  im- 
personal payee,  for,  as  pointed  out  in  earlier  sections, 
all  such  instruments  are  payable  to  bearer. 

Nor  is  the  character  of  such  paper  changed,  nor  its 
transfer  by  simple  delivery  precluded,  by  a  subse- 
quent special  indorsement.  For  example,  if  a  note 
is  payable  to  bearer,  and  thereafter  some  holder 
thereof  indorses  it  "Pay  B  or  order,"  and  delivers 
it  to  B,  it  may,  notwithstanding  this  indorsement, 
be  further  negotiated  by  delivery.  B's  indorsement 
is  not  required,  as  it  would  be  if  the  instrument  were 
originally  made  payable  to  B  or  order.'® 

In  this  regard  the  Negotiable  Instruments  Law 
codifies  the  law  merchant  as  follows  :'*''  "Where  an 
instrument,  payable  to  bearer,  is  indorsed  specially, 
it  may,  nevertheless,  be  further  negotiated  by  deliv- 
ery; but  the  person  indorsing  specially  is  liable  as 
indorser  to  only  such  holders  as  make  title  through 
his  indorsemtot." 

82.  Same  subject— Paper  indorsed  in  blank  or  to 
bearer. — ^If  a  bill  or  note  is  made  payable  on  its  face 
to  *'A  or  order"  and  A  writes  on  the  back  of  it,  "Pay 
bearer"  and  signs  his  name,  or  merely  signs  his 
name,  without  more,  from  this  time  on,  as  long  as 
the  paper  remains  in  this  condition,  it  is  payable  to 
bearer  and  title  will  pass  to  it  by  delivery.  In  other 
words,  by  an  indorsement  in  blank  or  specially  to 

86  See  §§  51,  52,  53  and  54  of  this  article. 
97  N.  I.  L.,  §  40. 
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bearer,  the  character  of  the  instrument  is  changed 
from  order  paper  to  bearer  paper**  and  may  be  nego- 
tiated as  such.  The  same  result  is  reached  in  any 
case  where  the  last  indorsement,  if  there  be  more 
than  one,  is  of  the  character  above  described.®®  So, 
if,  in  the  case  put,  A,  after  indorsing  as  indicated, 
should  deliver  the  instrument  to  B,  and  B  to  C,  C 
would  have  title.  Then  if  C  should  indorse  it  "Pay 
D  or  order"  and  deliver  it  to  D,  and  D  indorse  it  in 
blank  and' deliver  it  to  E,  then  E  in  turn  could  vest 
the  legal  'title  in  P  by  the  bare  act  of  delivery,  since 
the  last  indorsement  would  be  an  indorsement  in 
blank.  So  long,  therefore,  as  the  only  or  last  indorse- 
ment is  in  blank  or  to  bearer  specifically,  the  instru- 
ment  may  be  negotiated  in  the  same  manner  as  paper 
originally  payable  to  bearer. 

83.  Same  subject — Doctrine  of  Smith  v.  Clarke. 
— Thus  far  the  law  is  Well  settled.  But  suppose  a 
note  payable  on  its  face  to  A  or  order  is  indorsed  in 
blank  by  A  and  delivered  to'B,  and  B|in  turn  in- 
dorses it,  "Pay  to  0  or  order,"  signs  his  name  there- 
under, and  delivers  it  to  C.  Then  may  C  negotiate  it 
to  D  by  delivery  without  indorsing  it  ?  The  question 
thus  presented,  in  general  terms,  is,  does  the  char- 
acter of  the  paper  when  once  changed  by  an  indorse- 
ment in  blank  remain  unaltered  by  a  subsequent  spe- 
cial indorsement?  It  was  observed  in  the  previous 
section  that  paper,  originally  payable  to  bearer,  may 
be  further  negotiated  by  delivery,  notwithstanding 

08  Mass.  Nat'l  Bank  v.  Snow,  187  Mass.  158;  XJnaka  Nat'l  Bank  v.  Butler, 
113  Tenn.  574. 
»9  N.  I.  L.,  §  9,  subsection  5. 
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it  be  subsequently  specially  indorsed.  Does  the  same 
rule  apply  to  paper  originally  payable  to  order,  but 
indorsed  in  blank  by  the  payee  and  then  subsequently 
specially  indorsed?  In  1794  Lord  Kenyon,in  the  lead- 
ing case  of  Smith  v.  Clarke,^  returned  an  answer  in 
the  affirmative,  holding,  in  the  case  supposed,  that  D 
by  delivery  received  title,  and  the  rule  of  this  case 
became  the  established  rule  in  this  coimtry.^ 

The  efect  of  ,  th&  Negotiable  Instruments  Law. 
The  effect  of  the  statute  upon  the  rule  of  the  law 
merchant,  as  thus  established,  ^  is  a  debatable  ques- 
tion. It  is  contended  by  some  that  the  purpose  of  the 
statute  was  to  abrogate  the  rule  of  Smith  v.  Clarke 
and  to  make  thelast  indorsement  of  paper,  originally 
payable  to  order,  control  the  character  of  the  paper. 
If  this  contention  is  correct,  then,  under  the  statute, 
in  the  case  last  supposed,  D  could  not  get  title  with- 
out C's  indorsenaent,  in  addition  to  the  act  of  deliv- 
ery. This  result  is  reached  by  limiting  the  applica- 
tion of  §40  of  the  statute,,  above  quoted,  t6  paper 
originally  payable  to  bearer,  thus  subjecting  paper 
originally  payable  to  order  exclusively  to  §9,  sub- 
section 5,  which  provides  that  paper  is  payable  to 
bearer,  "When  the  only  or  last  indorsement  is  an 
indorsement  in  blank.  "^  Inasmuch  as  the  doctrine 
of  Smith  V.  Clarke  is  open  to  serious  objection  on 
principle,  it  is  to  be  hoped  that  this  construction  of 
the  statute  will  prevail. 

84.  Negotiation  by  indorsement  and  delivery — 
Paper  payable  to  order. — Paper  payable  on  its  face 

1  Reported  in  Peake,  225. 

2WatervIiet  Bank  v.  White,  1  Den.  608  (N.  Y.). 

sBrannan,  Negotiable  Instruments  Law  (2nd  ed.),  pp.  12,  15  and  46.  ■ 
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to  A  or  order  requires  the  indorsement  of  A,  in  addi- 
tion to  delivery,  to  complete  the  trahsfer  thereof.* 
Without  A 's  indorsement  no  one  but  A  can  maintain 
an  action  in  his  own  name.  This  does  not  mean, 
however,  that  A  must  personally  do  the  indorsing. 
The  indorsement  may  be  made  by  an  authorized 
agent.  In  case  of  A's  death  the  indorsement  may 
be  made  by  A's  administrator  or  executor,  and  in 
case  of  the  bankruptcy  of  A  the  transfer  may  be 
made  by  A's  assignee.^ 

85.  Indorsement— Usual  form. — The  customary 
form  of  indorsemeijit  is  made  by  writing  the  name 
across  the  back  of  the  instrument,  without  more,  or 
under  such  words  as  "Pay  B  or  order."  The  latter 
form  of  indorsement  is  used  when  it  is  desired  to 
continue  the  character  of  the  instrument  as  payable 
to  order;  the  former,  when  it  is  desired  to  make  the 
paper  payable  to  bearer. 

86.  Indorsement  in  the  form  of  assignment.— But 
suppose  a  note  is  payable  to' A  or  order  and  A,  in- 
stead of  using  the  usual  form  of  indorsement,  writes 
on  the  back  of  the  note,  "I  hereby  assign  the  within 
note  to  B  or  order,"  signs  his  name  thereunder,  and 
delivers  the  note  to  B.  What  effect  is  to  be  given  to 
this  method  of  indorsing  negotiable  paper?  The 
law  in  general  has  been  in  great  conflict,  iln  some 
states  it  is  treated  as  an  indorsement  in  the  ordinary 
form,  that  is  to  say,  it  is  held  that  not  only  does 
it  operate  to  transfer  title,  but  also  to  subject  A 
to  liability  as  an  indorser.®    This  result  is  reached 

4  Hull  V.  Conover's  Exrs.,  35  Ind.  372,  Leading  Illustrative  Cases. 

5  1  Daniel,  Negotiable  Instruments  (5th  ed.),  §  680. 

6  Hall  V.  Toby,  110  Pa.  St.  318,  Leading  Illustrative  Cases. 
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on  the  theory  that  th6  effect  of  an  indorsement  in 
the  usual  form,  with  delivery,  is'  two-fold:  first,  it 
operates  as  a  transfer  of  title  by  assignment,  and, 
second,  it  subjects  the  indorser  to  liability  upon  his 
contract  of  indorsements  These  terms  are  implied 
by  the  law  merchant  when  the  indorser  simply  writes 
his  name  on  the  instrument.  Hence,  it  is  argued  that 
expressing  the  assignment  portion  of  the  contract 
neither  adds  to  nor  detracts  from  the  legal  effect  of 
A's  signature.®  On  the  other  hand,  it  has  been  held 
that,  whUe  such  an  indorsement  is  sufficient  to  trans- 
fer title  and  constitute  the  transferee  the  holder  of 
the  paper,  it  does  not  subject  the  indorser  to  any 
liability  on  his  contract  of  indorsement.  In  other 
words,  it  is  treated  as  an  indorsement  "without  re- 
course."* In  the  Arkansas  case  the  court  said: 
"*  *  *  It  seems  clear  to  us  that  the  payee,  by 
expressing  one  only  of  the  implications  which  the 
law  attaches  to  an  indorsement  in  blank  or  in  fuU, 
in  the  regular  way,  and  that  one,  too,  not  imposing 
any  personal  liability  upon  him,  excludes  fevery 
other,  "^o 

87.  Indorsement  in  form  of  guaranty. — ^Suppose 
a  note  is  made  payable  to  A  or  order,  and  A  indorses 
on  the  back  of  it,  "I  hereby  guarantee  the  payment 
of  the  within  note,"  and  delivers  ii;  to  B.    Does  this 

7  See  Liability  of  Indorser,  §  133  of  this  article. 

8  1  Daniel,  Negotiable  Instruments  (5th  ed.),  §  688c;  Markey  v.  Corey, 
108  Mich.  184,  36  L.  E.  A.  117.  But  see  Gale  v.  Mayhew,  161  Mich.  96, 
125  N.  W.  781,  distinguishing  an  indorsement  in  the  form,  "I  hereby  assign 
my  interest  in  this  note, ' '  and  holding  that  such-  indorsement  did  not  even 
pass  title. 

0  Spencer  v.  Halperu,  62  Ark.  595. 

10  The  N.  I.  Ii.  does  not  settle  this  conflict.  But  see  111.  Eev.  Stats.,  chap. 
98,  §  49. 
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constitute  a  negotiation  of  the  note  to  B?  In  Trust 
Company  v.  National  Bank,"  the  court,  in  passing 
upon  this  question,  said:  "That  a  guaranty  is  not  a 
negotiation  of  a  bill  or  note  as  understood  by  the  law 
merchant,  is  certain,"  and  concluded  that  B  was  in 
no  better  position  than  the  assignee  of  a  chose  in 
action.  The  weight  of  authority  is  apparently  in 
accord  with  this  case,  but  there  are  substantial  de- 
cisions holding  to  the  contrary,  that  such  an  indorse- 
ment is  sufficient  for  a  complete  negotiation  of  the 
instrument.^^ 

88.  Indorsement  must  be  written  on  the  instru- 
ment or  allonge. — Contrary  to  the  old  rulefe  with  ref- 
erence to  the  acceptance  of  a  bill  of  exchange,  an 
oral  indorsement,  either  of  a  bill  or  note,  has  never  • 
been  recognized.  And  not  only  must  the  indorse- 
ment be  written,  but  it  must  be  written  on  the  in- 
strument itself  or  on  some  paper  attached  to  ,the 
instrument."  A  paper  thus  attached  is  called  an 
allonge.  ,But  the  indorsement  is  not  required  to  be 
on  any  particular  part  of  the  instrument.  It  may 
even  be  on  the  face  of  the  instrument."  The  usual 
place,  however,  is  on  the  back  and  left  end  of  the 
paper,  or  immediately  under  any  prior  indorsements. 

Indorsements  on  attached  paper  have  not  been  free 
from  controversy.  If  the  back  of  the  instrument 
is  filled  before  an  attached  paper  is  used  no  question 

11 101  TJ.  S.  68,  at  70. 

12  Dunham  v.  Peterson,  5  N.  Dak.  414.  111.  Eev.  Siats.,  chap.  98,  §49, 
especially  validates  such  indorsements.  The  '^.  I.  L.  is  silent  as  to  their, 
effect. 

13  French  v.  Turner,  15  Ind.  59,  Leading  Illustrative  Cases. 
1*  Herring  v.  Woodhull,  29  111.  92. 
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is  raised,  but  there  \  is  a  conflict  of  authority  as  to 
whether  such  an  indorsement  is  effective  if  there  is 
still  room  on  the  back  of  the  instrument  itself  for 
further  signatures.  In  Osgood's  Admrs.  v.  Artt,^^  the 
court  said:  "That  device  had  its  origin  in  cases 
when  the  back  of  the  instrument  had  been  covered 
with  indorsements,  or  writing,  leaving  no  room  for 
further  indorsements  thereon.  But,  perhaps,  an  in- 
dorsement upon  a  piece  of  paper,  attached  in  the 
manner  indicated,  would  now  be  deemed  sufficient 
to  pass  the  legal  title,  although  there  may  have  been, 
in  fact,  room  for  it  on  the  original  instrument."  But 
the  Supreme  Court  of  Missouri  refused  to  recognize 
an  indorsement  on  an  attached  paper  in  a  case  where 
there  was  still  room  on  the  back  of  the  instrument 
'itself.^« 

89.  Indorsement  must  be  of  entire  instrument. — 
The  law  has  never  allowed  a  creditor  to  divide  the 
claim  which  he  holds,  where  the  claim  is  entire.  If  A 
executes  his  note  in  favor  of  B  for  $500,  it  would  be 
decidedly  unfair  to  A  to  require  him  to  pay  part  of 
the  note  to  X  and  part  to  Y,  and  thus  put  A  in  a 
position  where  he  might  be  subjected  to' two  separate 
suits  on  the  same  obligation.  Hence,  B  is  not  al- 
lowed to  indorse  such  a  note:  "Pay  X  or  order  $250 
and  y  or  order  $250,"  nor  even  "Pay  X  or  order 
$250,"  leaving  the  right  to  the  balance  in  himself." 

But  if  A  has  paid  part  of  the  note,  it  may  there- 
after be  indorsed  as  to  the  balance.^® 

15  17  Fed.  575. 

i«  Bishop  et  al.  v.  Chase,  156  Mo.  158,  at  173. 

17  Hughes  V.  Kiddell,  2  Bay  324  (S.  C). 

18  N.  I.  L.,  §  32. 
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90.  Indorsement  where  the  instrument  is  payable 
to  two  or  more  payees. — ^If  an  instrument  is  made 
payable  to  A  and  B  or  is  indorsed  payable  to  A  and 
B,  it  cannot  be  negotiated  without  the  indorsement 
of  both  A  and  B.  An  indorsement  by  A  alone  could 
at  most  transfer  his  interest  in  the  paper,  and  to  per- 
mit this  would  be  to  allow  a  division  of  the  obligation 
entered  into  by  the  maker." 

If,  however,  A  has  authority  to  indorse  for  B,  he 
may  negotiate  the  instrument  by  signing  both  his 
own  name  and  B's  name  on  the  paper.  But  no  pre- 
sumption of  such  authority  arises  from  the  fact  that 
they  are  joint  payees.  Also,  if  A  and  B  are  partners, 
either  may  indorse  for  both.^'* 

91.  Indorsement  where  the  instrument  is  payable 
to  cashier. — The  Negotiable  Instruments  Law  pro- 
vides :  ^^  "Where  an  instrument  is  drawn  or  indorsed 
to  a  person  as  "cashier"  or  other  fiscal  ofi&cer  of  a 
bank  or  corporation,  it  is  deemed  prima  facie  to  be 
payable  to  the  bank  or  corporation  of  which  he  is 
such  officer,  and  may  be  negotiated  by  either  the 
indorsement  of  the  bank  or  corporation,  or  the  in- 
dorsement of  the  officer." 

The  rule  herein  stated  was  applied  generally  prior 
to  the  statute  to  banking  corporations.^^  The  effect 
of  the  statute,  therefore,  is  merely  to  place  other 
corporations  on  the  same  footing  as  the  banking  cor- 
porations were  formerly.  Thus,  if  a  note  is  made 
payable  to  "A.  B.,  Cashier,"  and  A.  B.  is  in  fact 

19  Dwight  V.  Pease,  3  McLean  94,  8  Fed.  Cas.  187. 

20  Eyhiner  v.  Feiekert,  92  111.  305 ;  N.  I.  L.,  §  41. 

21  N.  I.  L.,  §  42. 

22  1  Daniel,  Negotiable  Instruments  (5th  ed.),  §  687. 
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cashier  of  the  "X  Bank,"  an  indorsement  in  the 
form  "A.  B.,  Cashier,"  not  only  operates  to  transfer 
title  to  the  note,  but  also  to  bind  the  "X  Bank"  as 
indorser.  It  is  treated  as  the  indorsement  of  the 
bank  and  not  as  the  personal  act  or  obligation  of 
A.  B.^3 

It  should  be  observed  that  this  result  can  be 
reached  under  the  statute  only  in  case  the  instru- 
ment is  made  payable  to  the  "fiscal  officer"  of  the 
corporation.  Hence,  a  note  made  payable  to  "C.  D., 
President,"  would  be  treated  as  belonging  person- 
ally to  C  D.,  ^nd  an  indorsement  by  him  as  "C.  D., 
President,"  would  impose  personal  liability  on  him. 
In  such  case  the  word  "President"  is  a  mere  de- 
scription of  the  person.^* 

92.  Indorsement  where  name  is  misspelled. — 
Since  a  name  is  only  a  means  of  designating  a  par- 
ticular individual,  and  since  it  is  the  individual  and 
not  the  name  that  holds  and  exercises  the  rights,  and 
since,  further,  one  may  assume  any  name  he  pleases 
in  the  transaction  of  business,  it  would  seem  to  fol- 
low that  a  mere  mistake  in  the  spelling  of  a  name,  or 
the  insertion  of  a  wrong  initial,  or  even  a  total  mis- 
take in  name,  ought  not  to  affect  the  rights  of  the 
individual.  Hence,  if  a  check  is  made  payable  to 
John  A.  Smith,  whereas  the  party's  name  is  in  fact 
John  K.  ^mith,  or  even  James  K.  Smith,  the  instru- 
ment belongs  to  and  may  be  indorsed  by  the  indi- 

23  Johnson  v.  Buffalo  Center  State  Bank,  134  Iowa  731,  112  N.  W.  165. 

24  Hately  v.  Pike,  162  111.  241.  But  see  Griffin  v.  Erskine,  131  Iowa  444, 
109  N.  W.  13,  where  a  draft  made  payable  to  "A.  B.,  President,"  was 
treated  as  payable  to  the  bank,  it  appearing  that  he  was  authorized  by  the 
directors  to  perform  the  duties  of  cashier. 
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vidual  for  whom  it  is  intended.  He  should  in- 
dorse, however,  in  the  name  by  which  he  is  desig- 
nated in  the  check,  adding,  thereunder,  his  correct 
name,  if  he  so  desires. 

This  form  of  indorsement  is  often  used  in  the  busi- 
ness world  where  the  paper  happens  to  be  made  out 
to  one  using,  only  his  initials,  such  as  J.  K.  >Smith, 
whereas  his  usual  business  signature  is  James  K. 
Smith.  In  such  case  the  careful  business  man  will 
indorse  both  the  name  "  J.  K.  Smith"  and  under  that 
"James  K  Smith. "^^ 

93.  Indorsement  by  an  infant. — The  general  rule 
of  law  is  thoroughly  established,  that  an  infant  is 
without  capacity  to  contract.  In  view  of  this,  what 
effect  can  be  given  to  the  attempted  transfer  by  an 
infant  of  negotiable  paper  by  indorsement?  It  is 
well  settled  that  no  liability  can  be  imposed  upon  the 
infant  as  an  indorser.  But  a  further  question  re- 
mains as  to  whether  such  indorsement  operates  to 
transfer  title. 

Story  states  that  the  law  is  as  foUows:  "It 
seems  now  well  settled  that  the  indorsee,  by  such 
transfer  and  indorsement,  acquires  a  good  and  valid 
title  to  the  note  against  every  other  party  thereto, 
except  the  infant,  since  it  is  not  a  void,  but  a  void- 
able, title  only.  The  infant  may,  indeed,  avoid  it,  and 
intercept  the  payment  to  the  indorsee,  or,  by  giving 
notice  to  the  antecedent  parties  of  his  avoidance, 
furnish  to  them  a  valid  defense  against  the  claims 

25  N.  I.  L.,  §  43.  But  see  BoUea  v.  Stearns,  11  Cuah.  320  (Mass.),  in 
■which  it  was  held  that  a  note  made  out  to  John  P.  Seed  could  not  be 
indorsed  by  Joseph  P.  Eeed,  notwithstanding  he  was  the  person  for  whom 
it  was  intended.    The  case  seems  wrong. 
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of  the  indorsee.  But,  until  he  does  so  avoid  it,  the 
indorsement  is  deemed,  in  respect  to  such  antecedent 
parties,  as  a  good  and  valid  transfer."  ^*  ., 

The  Negotiable  Instruments  Law  provides  as  fol- 
lows:^'' "The  indorsement  or  assignment  of  the  in- 
strument by  a  corporation  or  by  an  infant  passes  the 
property  therein,  notwithstanding  that  from  want  of 
capacity  the  corporation  or  infant  may  incur,  no  lia- 
bility thereon." 

94.  Kinds  of  Indorsements. — Indorsements  are 
classified  as:  1.  Blank;  2.  Special;  3.  Restrictive; 
4.  Qualified;  5.  Conditional. 

Blank  and  special  indorsements,  being  the  ordi- 
nary forms,  have  been  heretofore  discussed.  If  a 
note  or  bill  is  made  payable  to  A  or  order  and  A 
Avrites  his  name  on  the  back  of  it,  without  more,  it 
is  daUed  an  indorsement  in  blank,  the  effect  of  which, 
as  previously  pointed  out,  is  to  make  the  paper  pay- 
able to  bearer.  But  if,  in  the  case  just  supposed, 
A  should  write  on  the  back  of  the  instrument,  "Pay 
B  or  order,"  it  would  be  termed  a  special  indorse- 
ment, and  would  require  B's  indorsement  before  it 
could  be  negotiated.  The  blank  indorsement  may 
also  be  converted  into  a  special  indorsement  by  the 
transferee  by  filling  in  his  own  name  or  the  name  of 
someone  to  whom  he  desires  to  transfer  it,  above  the 
signature  of  A. 

95.  Restrictive  indorsements. — The  Negotiable 
Instruments  Law  defines  restrictive  indorsements  as 


28  story,  Promissory  Notes  (7th  ed.),  §  80;  Nightingale  v.  Withington, 
15  Mass.  272. 
27  N.  I.  L.,  §  22. 
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follows:-*     "An  indorsement  is  restrictive,  wMch 
either — 

1.  Prohibits  the  further  negotiation  of  the  instru- 
ment; or 

2.  Constitutes  the  indorsee  agent  of  the  in- 
dorser;  or 

3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to 
the  use  of  some  other  person.  But  the  mere  absence 
of  words  impl3dng  power  to  negotiate  does  not  make 
an  indorsement  restrictive." 

And  the  next  section  of  the  Negotiable  Instru- 
ments Law^®  prescribes  the  effects  of  restrictive  in- 
dorsement in  the  following  language:  "A  restric- 
tive indorsement  confers  upon  the  indorsee  the 
right — 

1.  To  receive  payment  of  the  instrument; 

2.  To  bring  any  action  thereon  that  the  indorser 
could  bring; 

3.  To  transfer  his  rights  as  such  indorsee,  where 
the  foim  of  the  indorsement  authorizes  him  to  do  so. 
But  all  subsequent  indorsees  acquire  only  the  title 
of  the  first  indorsee  under  the  restrictive  indorse- 
ment." 

96.  Same  subject — Indorsement  prohibiting  fur- 
ther negotiation. — If  an  instrument  payable  to  A  or 
order  is  indorsed  "Pay  B  only,"  further  negotiation 
is  precluded.  Any  further  attempt  at  transfer  could 
operate  only  to  put  the  transferee  in  the  position  of 
the  assignee  of  a  chose  in  action.  And  even  as  to-B, 
it  seems,  the  presumption  is  indulged  that  he  is  only 

28  N.  I.  L.,  §  36.  ' 

29  N.  I.  L.,  §  37. 
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an  agent  for  A,  but  this  may  be  rebutted  by  showing 
that  it  was  intended  to  convey  absolute  title  to  him.^" 

If,  however,  the  indorsement  reads  "Pay  B,"  omit- 
ting the  word  "only"  and  all  other  words  of  similar 
import,  the  indorsement  is  not  restrictive.  In  other 
words,  the  mere  omission  of  words  of  negotiability 
such  as  "order"  or  "bearer,"  from  an  indorsement, 
does  not  change  the  character  of  the  paper  nor  affect 
the  further  negotiation  of  it.  The  indorsement  * '  Pay 
B"  is  treated  just  like  the  special  indorsement  "Pay 
B  or  order.  "^^ 

97.  Same  subject — Indorsement  constituting  in- 
dorsee agent  of  indorser. — This  form  of  indorsement 
is  most  commonly  used  when  negotiable  paper  is  de- 
posited with  or  forwarded  from  one  bank  to  another 
for  collection.  For  example :  A  bill  is  made  payable 
to  the  order  of  the  A  Bank.  The  A  Bank  desires  to 
send  the  biU  to  another  city  to  be  collected.  It  in- 
dorses the  bill  as  follows:  "Pay  B  Bank  or  order, 
for  collection."  This  indorsement  constitutes  the 
B  Bank  the  agent  of  the  A  Bank.  By  it,  legal  title 
passes  to  the  B  Bank,  but  this  title  is  not  an  absolute 
title.  It  must  be  held  and  dealt  with  for  the  benefit 
of  the  A  Bank.  Strictly  speaking,  the  B  Bank  is 
trustee  of  the  bill  for  the  A  Bank.^^ 

The  further  and  more  important  effect  of  this  form 
of  indorsement  is  to  charge  anyone  to  whom  the  bill 
may  be  subsequently  indorsed  with  notice  of  the 

30  Power  V.  Pinnie,  4  Call  411  (Va.). 

SI  Leavitt  v.  Putnam,  3  N.  Y.  494. 

32  The  courts  do  not  always  say  that  title  passes,  but  this  seems  to  be 
the  more  accurate  way  to  express  it.  In  fact  the  courts  generally  say  that 
B  does  not  have  title;  that  he  is  a  mere  agent. 
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rights  of  the  A  Bank,^'  Hence,  if  the  iB  Bank  in- 
dorses the  billin  question  and  forwards  it  to  the  C 
Bank,  as  is  often  done,  the  money  collected  on  it  by 
the  C  Bank  takes  the  place  of  the  paper,  and,  in  con- 
templation of  law,  belongs  to  the  A  Bank,  On  this 
theory  it  has  been  held  that  the  A  Bank  may  sue 
the  C  Bank  directly  for  money  had  and  received  to 
its  use.**  And,  obviously,  the  C  Bank  could  not 
apply  the  money  collected  on  such  a  bill  in  liquida- 
tion of  a  claim  owing  to  it  from  the  B  Bank. 

,  Since  the  indorsee  under  this  form  of  indorsement 
is  within  th6  description  of  the  instrument,  that  is, 
is  the  holder  thereof,  the  indorsee  may  sue  in  his  own 
name.  But  since  the  action  is  for  the  benefit  of  the 
party  originally  so  indorsing  the  paper,  any  defense 
that  could  be  set  up  against  such  original  party  may 
also  be  set  up  against-  the  indorsee  who  is  suing. 
Thus,  if  A  indorses  to  B  ''for  collection,"  B  may  sue, 
but  any  defense  good  against  A  is  also  available 
against  B.*®  But  under  no  circumstances  can  an 
indorsee  under  this  form  of  indorsement  sue  the  in- 
dorser.  To  allow  such  a  proceeding  would  merely 
result  in  circuity  of  action,  for  the  money  when  re- 
covered would  belong  in  reality  to  the  indorser  and 
not  the  indorsee,  and  in  case  of  recovery,  from  what- 
ever source,  would  be  immediately  claimed  by  him. 
The  short  cut  is  therefore  taken  and  no  recovery 
allowed  against  the  indorser.*® 

ss  Claflin  v.  Wilson,  51  Iowa  15,  Leading  Illustrative  Cases. 

3*  Central  Eailroad  Co.  v.  First  Nat  '1  Bank  of  Lynchburg,  73  Ga.  383.     | 

85  Smith  V.  Bayer,  46  Or.  143,  79  Pae.  497.  But  see  Eoek  Co.  etc.  Bank  v. 
HoUister,  21  Minn.  385,  holding  that  such  indorsee  cannot  sue  in  his  own 
name.  ■   v 

sa  White  v.  National  Bank,  102  U.  S.  658. 
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98.  Same  subject — Indorsement  constituting  in- 
dorsee trustee  for  a  third  party. — For  example:  A 
note  to  A  or  order  is  indorsed,  "Pay  B  or  order  for 
the  benefit  of  C." 

As  in  the  case  of  an  indorsement  constituting  the 
indorsee  the  agent  of  the  indorser,  such  an  indorse- 
ment as  this  operates  to  charge  all  subsequent  par- 
ties dealing  with  the  instrument  with  notice  of  the 
rights  of  C.^^  As  holder  of  the  paper,  B  may,  of 
course,  enforce  payment  of  the  paper. 

But  what  are  B's  rights  against  A"?  It  would 
seem  too  plain  for  argument  that  the  rights  of  B 
should  not  be  different  from  the  rights  of  any  in- 
dorsee against  an  indorser  under  a  regular  indorse- 
ment. As  far  as  A  is  concerned  the  instrument  is  as 
completely  and  unqualifiedly  disposed  of  as  if  the 
indorsement  "were  in  the  ordinary  form,  "Pay  B  or 
order."    And  it  has  been  so  held.** 

But  the  statute  throws  the  law,  in  this  regard,  into 
confusion.  -It  provides  that  the  indorsee  under  a 
restrictive  indorsement  may  "bring  any  action 
thereon  that  the  indorser  could  bring."***  Since,  in 
the  case  supposed  above,  A,  the  indorser,  could  not 
sue  himself,  it  would  seem  to  follow  that  B,  the  re- 
strictive indorsee,  could  not  sue  A.  It  has  been 
suggested,  however,  that  this  statute  is  merely  per- 
missive, and  not  restrictive,  and  hence,  that  B  would 
not  be  precluded  from  bringing  aijy  action  that  he 
could  bring  in  the  absence  of  the  statute.*" 

37  Hook  V.  Pratt,  78  N.  Y.  371. 

38  Hook  V.  Pratt,  78  N.  Y.  371. 

39  See  §  95,  where  statute  is  quoted  in  full. 

*o41  Am.  Law  Eep.  (N.  S.)  437,  499,  561,  article  by  Charles  L.  Mc- 
Keeban. 
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It  is  also  apparent  that  B's  rights  are  rendeJ 
uncertain,  for  the  same  reason,  against  the  maker, 
whereas  this  form  of  indorsement  should  not  in  any 
way  affect  such  rights. 

99.  Qualified  indorsement. — A  qualified  indorse- 
ment is  an  indorsement  in  such  form  that  it  operates 
as  a  complete  negotiation  of  the  instrtiment,  hut  rer 
tieves  the  transferor  from  liabiliity  as  an  indorser.*^ 
[n  other  words,  the  sole  purpose  and  effect  of  such 
an  indorsement  is  to  constitute  the  transferee  the 
tiolder  of  the  paper,  but  the  further  consequence 
which  the  law  attaches  to  an  indorsement  in  the  ordi- 
nary form,  viz.,  the  imposition  of  an  obligation  on  the 
indorser  to  pay  the  instrument  if  the  maker  or  ac- 
ceptor does  not,  is  avoided  by  the  qualified  indorse- 
ment. 

The  usual  form  of  qualified  indorsement  is  as  fol- 
lows: "Pay  B  or  order,  without  recourse,"  signed 
"A,"  or  merely  "without  recourse,"  "A."  But  any 
words  of  similar  import  will  be  given  the  same  effect. 
It  has  been  held,  for  example,  that  the  words,  "I 
hereby  assign  all  my  right  to  the  within  note,"  are, 
in  effect,  an  indoi^sement  without  recourse.*^  And 
in  Rice  v.  Stearns,^*  a  note  payable  to  A  or  order  was 
indorsed,  "for  value  received,"  I  order  the  contents 
of  this  note  to  be  paid  to  Merrick  Stearns,  at  his  own 

41  Lomax  v.  Picot,  2  Randolph  247,  260  (Va.)  ;  Watson  v.  Chesire,  18  la. 
202,  Leading  Illustrative  Cases.  But  see  Gale  v.  Mayhew,  125  N.  W.  781 
(Mich.),  where  it  was  held,  under  the  N.  I.  L.,  §'  38  (which  provides  that  "A 
qualified  indorsement  constitutes  the  indorser  a  mere  assignor  of  the  title 
to  the  instrument"),  that  an  indorsee  under  a  qualified  indorsement  was  a 
mere  assignee  and  could  not  sue  in  his  own  name. 

42  Evans  v.  Freeman,  142  N.  C.  61,  54  8.  E.  847. 

43  3  Mass.  225.' 
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risk,"  The  court  held  that  the  indorsee  got  title,  but 
could  not  sue  A  on  his  indorsement. 

It  has  also  been  held  that  an  indorsement  "without 
recourse"  is  not  a  suspicious  circumstance  charging 
a  purchaser  with  notice  of  the  possible  existence  of 
equities.^* 

100.  Conditional  indorsement. — Suppose  a  note 
regular  in  form,  payable  to  A  or  order,  is  indorsed 
by  A,  "Pay,B  or  order  provided  he  delivers  to  me  a 
horse  within  two  months  from  date."  This  is  a  con- 
ditional indorsement. 

Strange  to  say,  there  is  a  marked  dearth  of  author- 
ity with  reference  to  the  effect  of  such  an  indorse- 
ment. It  has  been  decided,  and  rightly  so,  that  B 
cannot  recover  against  A  on  the  contract  of  indorse- 
ment, unless  the  condition  is  complied  with.*'  And 
it  also  seems  obvious  that  any  transferee  from  B 
would  take  such  paper  subject  to  the  rights  of  A. 
Both  these  results  are  confirmed  by  the  Negotiable 
Instruments  Law,  which  provides  *®  that  "any  person 
to  whom  an  instrument  so  indorsed  is  negotiated 
will  hold  the  same,  or  the  proceeds  thereof,  subject 
to  the  rights  of  the  person  indorsing  conditionally." 

But  what  are  the  rights  and  duties  of  the  maker 
of  such  a  note  with  reference  to  payment"?  Suppose 
B  presents  the  note  for  payment  and  the  maker  pays 
B.  Then  suppose  thereafter  A  demands  payment  of 
the  note'  from  the  maker  on  the  ground  that  the  con- 
dition of  the  indorsement  had  not  been  complied 

*i  Elgin  City  Banking  Co.  v.  Hall,  119  Tenn.  548j  108  S.  W.  1068. 
<5  Johnson  v.  Barrow,  12  La.  Ann.  83. 
48  N.  I.  L.,  §  39. 
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with.  In  other  words,  need  the  maker  pay  any  at- 
tention to  the  condition?  In  an  early  English  ease 
the  obligor  was  required  to  pay  a  second  time.*^ 

The  objections  to  the  rule  laid  down  in  the  English 
case  are  very  apparent.  The  maker  of  a  note  or  the 
acceptor  of  a  bill,  so  indorsed,  is  placed  between  two 
fires.  On  the  one  hand,  he  must  refuse  to  pay  the 
indorsee  at  his  peril,  for  if  the  condition  had  been 
complied  with  the  indorsee  would  be  able  to  enforce 
payment,  together  with  costs.  On  the  other  hand,  if 
he  pays  the  indorsee,  he  may  find  later  that  the  con- 
dition had  not  been  complied  with,  and  hence  be  com- 
pelled to  pay  it  a  second  time  to  the  prior  holder. 

The  Negotiable  Instruments  Law,  recognizing  the 
force  of  these  objections,  has  provided:^*  "Where 
an  indorsement  is  conditional,  a  party  required  to 
pay  the  instrument  may  disregard  the  condition  and 
make  payment  to  the  indorsee  or  his  transferee, 
whether  the  condition  has  been  fulfilled  or  not," 

101.  Transfer  without  indorsement. — It  has  been 
pointed  out  in  previous  sections  that  bills  or  notes 
payable  to  order  must  be  indorsed,  as  well  as  deliv- 
ered, in  order  to  constitute  a  complete  negotiation. 
We  have  also  seen  that  bearer  paper  may  be  nego- 
tiated simply  by  delivery.  It  remains  to  discuss  the 
effect  of  a  sale  and  delivery  of  paper  payable  to  order 
without  indorsement. 

The  rule  of  the  law  merchant  is  stated  by  Mr. 
Justice  Harlan,  in  Osgood's  Admrs.  v.  Artt,*"  as  fol- 


*'Eobertsou  v.  Kensington,  4  Taunt.  30  (Eng.). 

*8  N.  I.  L.,  §  39. 

*a  17  Fed.  575,  at  577. 
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lows:  "*  *  *  It  is  .*  *  *  well  settled  that 
the  purchaser,  if  the  paper  be  delivered  to  him 
without  indorsement,  takes,  lay  the  law  merchant, 
only  the  rights  which  the  payee  has,  and,  therefore, 
takes  subject  to  any  defense  the  payer  may  right- 
fully assert  as  against  the  payee.  The  purchaser  in 
such  case  b'ecomes  only  the  equitable  owner  of  the 
claim  or  debt  evidenced  by  the  negotiable  security, 
and,  in  the  absence  of  defense  by  the  payer,  may 
demand  and  receive  the  amount  due,  and,  if  not  paid, 
sue  for  its  recovery,  in  the  name  of  the  payee,  or  in 
his  own  name,  when  so  authorized  by  local  law,"  In 
other  words,  so  long  as  the  paper  remains  imindorsed 
the  transferee  is  substantially  in  the  position  of  the 
assignee  of  a  chose  in  action.  But  as  against  the 
transferor  the  transferee  may  compel  an  indorse- 
ment of  the  instrument,  provided  the  indorsement 
was  omitted  by  fraud,  accident  or  mistake.^" 

The  Negotiable  Instruments  Law  covers  this  en- 
tire question  in  the  following  language  :^^  "Where 
the  holder  of  an  instrument  payable  to  his  order 
transfers  it  for  value  without  indorsing  it,  the  trans- 
fer vests  in  the  transferee  such  title  as  the  transferor 
had  therein,  and  the  transferee  acquires,  in  addition, 
the  right  to  have  the  indorsement  of  the  transferor. 
But  for  the  purpose  of  determining  whether  the 
transferee  is  a  holder  in  due  course,  the 'negotiation 
takes  effect  as  of  the  time  when  the  indorsement  is 
actually  made." 

BO  Osgood's  Ad'mrs.  v.  Artt,  17  Fed.  575. 
51  N.  I.  L.,  §  49. 
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CHAPTER  VI. 
HOLDER  IN  DUE  COURSE  AND  DEFENSES. 

102.  Holder  in  due  course — In  general. — As  indi- 
cated in  the  previous  chapter,  the  holder  of  a  bill  or 
note  is  the  one  who  owns  it;^  more  specifically,  he 
is  the  one  who  is  within  the  description  and  in 
possession  of  it.  Thus,  if  a  note  is  made  payable  to 
A  or  order  and  delivered  to  A,  A  is  said  to  be  the 
holder  of  the  note.  If  A  indorses  and  delivers  it  to 
B,  B  in  turn  becomes  the  holder  thereof.  Again,  if 
the  instrument  is  made  payable'  to  bearer,  each  per- 
son who  comes  into  possession  of  it  is  in  turn  the 
holder. 

Holder  means  nothing  more.  One  may  be  the 
holder  of  commercial  paper  and  yet  not  be  able  to 
recover  on  it.  He  may  have  legal  title,  but  his  title 
may  be  defective.  He  may  have  become  a  holder 
by  negotiation  and  yet  be  in  no  better  position  than 
his  transferor.  As  holder  and  nothing  more  every 
defense  good  against  his  transferor  may,  perchance, 
be  asserted  against  him;  every  defect  in  the  title  of 
his  predecessor  may  be  transmitted  to  him. 

For  the  holder  in  due  course  the  law  merchant 
reserves  its  choicest  bestowals.  To  him  is  accorded 
the  privilege  of  securing  a  better  title,  in  many  in- 
stances, than  that  possessed  by  his  transferor.  For 
example :  A  is  induced  by  the  fraud  of  B  to  execute 
a  note  in  favor  of  B.    B's  title  is  defective.    If  he 
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were  to  sue  on  this  note  A  could  set  up  the  defense 
of  fraud  and  prevent  him  from  recovering.  But 
suppose  B  negotiates  the  note  to  C,  a  holder  in  due 
course.  C  may  recover  against  A.  Thus  C  secures 
a  better  title  than  that  possessed  by  B.  Or,  again, 
suppose  A  is  the  holder  of  a  note  payable  to  bearer. 
A  loses  it.  B  finds  it.  As  against  B,  A  could  recover 
the  note.  But  if  B  sells  it  to  C,  a  holdet  in  due 
course,  C  may  retain  it.  B's  title  was  defective.  C's 
title  is  good."* 

103.  Holder  in  due  course  defined. — ^In  the  Nego- 
tiable Instruments  Law  a  holder  in  due  course  is  de- 
fined as  follows :  ^^ "  A  holder  in  due  course  is  a  holder 
who  has  taken  the  instrument  under  the  following 
conditions : — 

1.  That  it  is  complete  and  regular  on  its  face; 

2.  That  he  became  the  holder  of  it  before  it  was 
overdue,  and  without  notice  that  it  had  been  pre- 
viously dishonored,  if  such  was  the  fact; " 

3.  That  he  took  it  in  good  faith  and  for  value; 

4.  That  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating  it." 

.More  briefly,  a  holder  in  due  course  may  be  de- 
fiiied  as  one  who  has  become  the  holder  of  a  bill  or 
note  before  maturity,  for  value  and  without  notice  of 
any  defects  or  infirmities  of  title.  In  the  absence  of 
any  one  of  the  requirements  above  enumerated,  one 
is  not  a  holder  in  due  course,  and  hence  does  not  take 

B2  Defenses  and  defects  of  title  will  be  taken  up  in  detail  in  §  118  and 
following. 

5»  N.  I.  L.,  §  52. 
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the  instrument  freed  from  any  infirmities  of  title 
that  it  may  possess.  It  is  thus  important  that  each 
of  these  requirements  be  considered  separately  and 
with  care. 

104.  The  instrument  must  be  complete  and  reg- 
ular on  its  face. — This  is,  in  effect,  saying  that  one 
cannot  be  a  holder  in  due  course  of  a  document  which 
is  not  a  negotiable  instrmnent.  Thus,  if  a  paper,  in 
the  form  of  a  negotiable  note,  except  for  the  fact  that 
it  is  not  signed  or  to  which  the  signature  is  obviously 
incomplete,  gets  into  circulation,  no  one  can  be  a 
holder  in  due  course  thereof.®* 

Nor  can  one  who  takes  a  note,  across  the  face  of 
which  is  written  in  red  ink,  "This  note  is  not  nego- 
tiable," be  a  holder  in  due  course.®^ 

105.  The  negotiiation  must  occur  before  the  in- 
strument is  overdue — In  general. — ^When  negotiable 
paper  matures  it  is  supposed  to  have  run  its  course. 
If  the  obligor  lives  up  to  his  promise  he  will  pay  the 
instrument  when  it  is  due  and  take.it  out  of  circula- 
tion and  cancel  or  destroy  it.  Hence,  if  the  instru- 
ment is  not  paid  when  it  is  due,  it  is  sometimes  said 
to  indicate  that  the  obligor  has  a  legally  sufficient 
reason  for  not  paying  it,  i.  e.,  a  good  defense.  There- 
fore, anyone  to  whom  it  is  transferred  after  it  is  due 
takes  it  subject  to  the  risk  of  defenses  or  other  de- 
fects of  title. 

This  does  not  mean,  however,  that  after  maturity 
all  of  the  incidents  of  negotiability  are  gone.  Nego- 
tiable paper  may  still  be  transferred  as  before  ma- 

0*  Bavjs  Sewing  Machine  Co.  v.  Best,  105  N.  Y.  59. 
ssprins  v.  South  Branch  Lumber  Co.,  20  111.  App.  236., 
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turity  so  as  to  constitute  the  transferee  the  holder 
thereof.  As  holder  he  may  sue  in  his  own  name,  and, 
in  the  absence  of  defenses,  enforce  payment.  But 
holder  in  due  course  so  as  to  take  free  from  defenses 
and  defects  of  title,  the  transferee  after  matiu"ity 
cannot  be. 

106.  When  is  a  bill  or  note  considered  oyerdue? — 
Originally  a  bill  or  note  made  payable  at  a  fixed  date 
was  not  actually  due  until  three  days  after  the  date 
named.  The  law  merchant  allowed  three  days  of 
grace  after  the  date  indicated  for  the  payment  of 
commercial  paper.  Under  this  rule  a  note  payable 
January  5  could  be  transferred  January  8  so  as  to 
constitute  the  transferee  a  holder  in  due  course. 

But  since  days  of  grace  have  been  generally  abol- 
ished, ,today,  a  note  payable  January  5  would, 
under  the  general  modern  law,  mature  on  the  day 
named  and  a  transfer  the  next  day  would  be  a  trans- 
fei'N  after  maturity.  This  statement  is,  however,  sub- 
ject to  the  exception  that  if  the  day  for  payment 
falls  on  Sunday  or  any  legal  holiday,  the  instrument 
is  not  due  till  the  next  succeeding  business  day.®" 

107.  When  is  installment  paper  overdue? — Sup- 
pose a  note  is  executed  for  the  sum  of  $100,  payable 
in  four  equal  installments,  the  first  installment  to  be 
paid  February  1,  the  second  March  1,  the  third  April 
1,  and  the  fourth  May  1.  Such  a  note  is  treated  as 
overdue  in  its  entirety  when  any  single  installment 
is  past  due  and  unpaid.''^ 

A  transferee  of  an  installment  note,  therefore, 

56  N.  I.  L.,  §  85. 

57  Vinton  v.  King,  4  Allen  562  (Mass.),  Leading  Illustrative  Cases. 
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takes  it  at  his  peril  any  time  after  the  day  for  the 
payment  of  the  first  installment,  and  since  there  is 
no  law  requiring  that  the  payment  of  any  install- 
ment be  indorsed  on  the  note,  the  transferee  must 
depend  for  his  information  upon  personal  inquiry. 

The  general  rule  is  different,  however,  if  the  inter- 
est only  is  made  payable  in  installments.  As  stated 
in  Kelley  v.  Whitney,^*  "The  interest  is  a  mere  inci- 
dent of  the  debt,  and  although  it  is  frequently  pro- 
vided that  it  shall  be  paid  at  stated  periods,  before 
the  principal  falls  due,  we  know  of  no  authorities 
holding  that  a  failure  to  pay  it  dishonors  the  note,  so 
as  to  let  in  all  defenses  against  subsequent  purchas- 
ers for  value  without  any  other  notice  of  defects  ex- 
cept the  mere  fact  that  such  interest  has  not  been 
paid.  *  *  *  The  maturity  of  the  note,  within 
the  meaning  of  the  commercial  rule  i^pon  this  sub- 
ject, is  the  time  when  the  principal  becomes  due." 

108.  When  is  paper  payable  on  demand  overdue? 
— rFor  purposes  of  suit  demand  paper  is  due  at  once, 
that  is,  as  soon  as  delivered,  and  no  actual  demand 
is  necessary  before  filing  an  action.  The  institution 
of  the  proceedings  constitutes  a  sufficient  demand. 
Likewise  the  Statute  of  Limitations  begins  to  run 
at  once  in  favor  of  those  who  are  obligated  on  the 
paper. 

But  for  purposes  of  negotiation  demand  paper  is 
not  treated  as  overdue  until  a  reasonable  time  has 

58  45  Wis.  110;  Cromwell  v.  County  of  Sac,  96  XJ.  S.  51,  58.  But  see 
Cooper  et  al.  v.  Merchants',  etc..  Bank,  57  N.  B.  569  (Ind.),  holding  that  if 
the  transferee  knows  that  installments  of  interest  are  unpaid  it  is  a  cir- 
cumstance for  the  consideration  of  the  jury  on  the  question  of  the  trans- 
feree's good  faith. 
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elapsed  after  its  issue.  Hence,  anyone  who  takes  a 
bill  or  note  payable  on  demand,  before  the  expiration 
of  a  reasonable  time  after  it  is  issued,  may,  so  far 
as  the  time  of  taking  is  concerned,  be  considered  a 
holder  in  due  course,®' 

With  reference  to  the  negotiation  of  demand  paper 
the  Negotiable  Instruments  Law  provides  as  fol- 
lows:*" "Where  an  instrument  payable  on  demand 
is  negotiate^!  an  unreasonable  length  of  time  after  its 
issue,  the  holder  is  not  deemed  a  holder  in  due 
course." 

The  statute  thus  lays  down  the  general  rule  of  the 
law  merchant,  except  that  no  provision  is  made  for 
certificates  of  deposit,  which,  prior  to  the  statute, 
were,  generally,  not  treated  as  overdue  until  demand 
had  actually  been  made."^ 

109.  Same  subject — Reasonable  time  as  applied 
to  the  transfer  of  demand  paper. — Daniel,  in  his 
work  on  Negotiable  Instruments,  says  that  what  is 
a  reasonable  time  "cannot  be  fixed  by  any, precise 
rule.  One  day's  delay  of  paper  on  demand  cer- 
tainly would  not  dishonor  it;  five  years  would;  and 
in  each  case,  how  many  days,  or  weeks,  or  months 
are  requisite  for  this  effect,  must  depend  upon  the 
test,  whether  so  long  a  time  has  elapsed,  that  it  must 
be  inferred  from  the  particular  circumstances  and 
the  general  conduct  of  business  men,  both  of  which 
should  be  considered,  that  the  paper  in  question  must 

s»  Daniel,  Negotiable  Instruments  (5th  ed.),  §  783. 

60  N.  I.  L.,  §  53. 

81  Nat '1  Bank  of  Fort  Edward  v.  The  Washington  Co.  Nat'l  Bank,  5 
Hun  605  (N.  Y.).  In  this  case  a  transferee  who  took  a  certificate  of  de- 
posit 7  years  after  it  was  issued  was  considered  a  holder  in  due  course. 

110 


HOLDER  IN  DUE  COURSE  111 

have  been  intended  to  be  paid  within  this  period, 
and,  if  not  paid,  must  have  been  refused.""^ 

And  the  Negotiable  Instruments  Law  provides  as 
follows:®^  "In  determining  what  is  a  'reasonable 
time'  or  an  'unreasonable  time,'  regard  is  to  be  had 
to  the  nature  of  the  instrument,  the  usage  of  trade 
or  business  (if  any)  with  respect  to  such  instru- 
ments, and  the  facts  of  the  particular  case." 

■  Illustrations  in  decided  cases  on  this  question  are 
plentiful,  A  few  only  will  be  given.  Twenty-three 
days  has  been  held  a  reasonable  time;**  four 
months,®^  and  even  two  and  one-half  months,*®  an 
unreasonable  time.  And  in  a  more  recent  case*^ 
eighteen  months  was  decided  not  to  be  an  unreason- 
able time  where  interest  was  paid  monthly  to  the 
payee  and  also  to  the  transferee  after  he  took  the 
instrument. 

110.  The  transferee  must  be  a  holder  for  value. — 
The  rule  is  fundamental  that  a  donee  of  a  bill  or  note 
is  in  no  better  position  than  his  transferor.  If  B 
secures  a  note  from  A  by  fraud  and  thereafter  trans- 
fers it  to  C,  by  way  of  gift,  C  cannot  enforce  pajmient 
of  the  note,  even  though  he  may, have  received  it 
before  maturity  and  in  total  ignorance  of  the  wrong 
committed  by  B.  In  order  that  C's  rights  may  rise 
higher  than  B  's,  it  is  necessary  that  he  shall,  have 
given  value  for  the  transfer. 

82  Daniel,  Negotiable  Instruments  (5th  ed.),  §  783. 

83  N.  I.  L.,  §  193.     ' 

64  Mitchel  V.  Catchings,  23  Fed.  710.  , 

85  Paine  v.  Central  Vermont  E.  Co.,  14  Fed.  269,  Leading  Illustrative 
Cases. 

88  Losee  v.  Dunkin,  7  Johns.  70  (N.  Y.). 
67  McLean  v.  Bryer,  24  E.  I.  599,  54  Atl.  373. 
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The  question  here  as  to  what  constitutes  value  is 
not  different  from  the  general  question  of  considera- 
tion heretofore  discussed.  To  state  the  rule  again  in 
general  terms,  value  is  anything  which  would  serve 
as  consideration  for  the  support  of  a  simple  con- 
tract."* 

111.  The  transferee  must  take  the  instrument  in 
good  faith. — ^It  is  universally  agreed  that  a  trans- 
feree of  negotiable  paper,  notwithstanding  it  is  nego- 
tiated to  him  before  maturity  and  for  value,  takes 
it  subject  to  all  defects  and  defenses  of  which  he  has 
actual  knowledge.  Knowledge  of  defects  and  bad 
faith  are  one.  Also  the  bad  faith  of  one  who  has 
knowledge  of  circumstances  which  in  fact  arouse  his 
suspicions,  but  who  deliberately  refrains  from  mak- 
ing an  investigation  lest  he  actiially  discover  the  de- 
fect, the  presence  of  which  he  suspects,  is  conceded. 

But  a  question  has  been  raised  as  to  whether  cir- 
cumstances less  extreme  than  those  above  indicated 
will  deprive  one  of  the  character  of  a  taker  in  good 
faith.  Suppose,  for  example.  A,  the  payee  of  a  note 
for  $800,  sells  it  to  B  shortly  before  it  is  due  for 
$100;  and  suppose,  further,  that  A  obtained  the  note 
from  the  maker  by  fraudulent  inducements,  so  that 
in  A's  hands  it  would  have  been  unenforcible.  Now, 
assuming  that  the  fact  that  the  note  was  offered  to  B 
near  maturity  for  one-eighth  of  its  face  value  was 
a  circumstance  which  would  have  aroused  the  sus- 
picions of  a  reasonably  prudent  individual,  but  which 
did  not  arouse  B's  suspicions,  the  question  is,  will 
B's  negligence  deprive  him  of  the  rights  of  a  holder 

68  See  §  59  of  this  article. 
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in  good  faith?  Lord  Blackburn,  in  Jones  v.,  Gor- 
don,*"* speaking  with  reference  to  such  a  set  of  facts, 
answers  the  question  as  follows :  "*  *  *  I  think 
it  is  right  to  say  that  I  consider  it  to  be  fully  and 
thoroughly  established  that  if  value  be  given  for  a 
bill  of  exchange,  it  is  not  enough  to  show  that  there 
was  carelessness,  negligence,  or  foolishness  in  not 
suspecting  the  bill  was  wrong,  when  there  were  cir- 
cumstances which  might  have  led  a  man  to  suspect 
that.  All  these  are  circimistances  which  tend  to 
show  that  there  was  dishonesty  in  not  doing  it,  but 
they  do  not  in  themselves  make  a  defense  to  an  ac- 
tion upon  a  bill  of  exchange."  In  other  words,  the 
doctrine  of  the  English  court  is,  as  pointed  out  more 
fully  in  the  course  of  the  decision,  that  negligence, 
however  gross,  does  not  in  and  of  itself  amount  to 
bad  faith,  but  is  at  most  evidence  of  bad  faith,  that 
is,  evidence  tending  to  show  that  the  transferee  actu- 
ally knew  of  the  infirmities  in  the  note  or  that  he 
strongly  suspected  their  existence  and  purposely  re- 
frained from  making  inquiry. 

112.  Same  subject — ^American  rule. — ^The  weight 
of  judicial  decision  in  the  United  States  is  in  accord 
with  the  rule  thus  announced  by  the  English  court. 
The  majority  rule  in  this  country  is,  therefore,  that 
nothing  short  of  actual  bad  faith  amounts  to  lack  of 
good  faith.'^" 

But  there  are  a  number  of  courts  holding  to  the 
contrary,  that  a  transferee  takes  subject  to  equities 

60  2  App.  Cases  616  (Eng.). 

70  Hamilton  v.  Vought,  34  N.  J.  L.  187;  Goodman  v.  Simonds,  20  How. 
343  (U.  S.),  Leading  Illustrative  Cases;  Cheever  y.  Pittsburgh,  etc.,  R.  E. 
Co.,  150  N.  Y.  59. 
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and  defenses  if  he  have  knowledge  of  such  facts  as 
would  have  put  a  reasonably  prudent  man  on  his 
guard  and  excited  his  suspicions'^ 

Rule  under  the  statute.  The  Negotiable  Instru-t 
ments  Law  provides:''^  "To  constitute  notice  of  an 
infirmity  in  the  instrument  or  defect  in  the  title  of 
the  person  liegotiating  the  same,  the  person  to  whom 
it  is  negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument  amounted  to 
bad  faith." 

This  section  of  the  Negotiable  Instruments  Law 
has  been  construed  to  be  in  accord  with  the  English 
rule  and  the  majority  rule  in  the  United  States  prior 
to  the  statute.  The  negligence  rule,  therefore,  will 
have  been  supplanted  in  some  of  the  states  by  the 
statute.''* 

113.  Deriving  title  from  a  holder  in  due  course. — 
Suppose  B  obtains  a  note  from  A,  as  maker,  by  fraud; 
before  maturity  B  negotiates  this  note  to  C,  who 
pays  value  for  it  and  has  no  notice  of  B  's  fraud  on  A. 
According  to  the  rules  above  discussed,  C  is  a  holder 
in  due  course  and  may  compel  A  to  pay  the  note 
when  it  comes  due.  A's  defense  is  not  good  against 
C.  But  now  suppose,  further,  that  C  transfers  this 
same  note  to  D,  D  at  the  time  knowing  of  B's  fraud 
on  A.  Notwithstanding  this  knowledge,  the  law  pro- 
tects D.''*     As  a  transferee  from  a  holder  in  due 

71  Murray  et  al.  v.  Beckwith,  48  HI.  391 ;  Gould  v.  Stevens,  43  Vt.  125. 

"  N.  I.  L.,  §  56. 

'sBrannan,  Negotiable  Instruments  Law  (2nd  ed.),  p.  62;  Unaka  Nat'l 
Bank  v.  Butler,  113  Tenn.  574,  holding  that  the  Statute  changed  common 
law  rule  in  that  state ;  McNamara  v.  Jose,  28  Wash.  461. 

7*  Simon  v.  Merritt,  33  la.  537. 
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course,  D  is  also  considered  a  holder  in  due  course. 

Likewise  if  D  were  a  donee  from  C,  or  if  the  in- 
strument were  transferred  to  D  after  maturity,  he 
would  be  a  holder  in  due  course.  The  chief  reason 
for  this  result  is  that  any  other  rule  would  handicap 
C  in  disposing  of  property  to  which  he,  by  hypothe- 
sis, has  good  t^tle.  In  order  to  complete  protection 
to  the  holder  in  due  course,  therefore,  it  is  neces- 
sary that  his  transferee  be  fully  protected  at  all 
events. 

Exception  to  foregoing.  There  is,  however,  a  nota- 
ble exception'to  the  general  rule  as'above  stated.  If 
in  the  case  supposed  D  should  at  any  time  transfer 
the  note  back  to  B  it  would  again  be  subject  to  the 
defense  of  A.  Or  if  D  should  transfer  it  to  E,  and  E 
to  B,  the  same  result  would  follow.  The  reason  for 
this  exception  is  plain,  B  is  at  the  outset,  in  effect, 
a  constructive  trustee  of  this  note  for  A,  arising 
from  thei  unconscionable  manner  in  which  he  secured 
it  from  A,  and,  therefore,  is  under  a  duty  to  sur- 
render It  to  A.  Hence,  by  getting  the  note  back  and 
thus  putting  himself  in  a  position  to  save  A  from 
loss,  he  is  only  doing  what  is  his  duty  to  A  to  do. 
B's  position  is,  thus,  in  contemplation  of  law,  when 
he  again  secures  title  to  the  note,  not  different  from 
what  it  was  originally. 

The  statute  covers  the  rule  and  exception,  as  fol- 
lows:''®  "In  the  hands  of  any  holder  other  than  ^ 
holder  in  due  course,  a  negotiable  instrument  is  sub- 
ject to  the  same  defenses  as  if  it  were  non-negotiable. 
But  a  holder  who  derives  his  title  through  a  holder 

"  N.  I.  L.,  §  58. 
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in  due  course,  and  who  is  not  himself  a  party  to  any 
fraud  or  illegality  affecting  the  instrument,  has  all 
the  rights  of  such  former  holder  in  respect  of  all  par- 
ties prior  to  the  latter. ' ' 

114.  Amount  of  recovery  by  holder  in  due  course. 
— The  generally  accepted  rule  has  always  been  that 
a  holder  in  due  course  is  entitled  to  recover  the  full 
face  value  of  a  bill  or  note,  regardless  of  what  he  has 
paid  for  it,  and  regardless  of  the  existence  of  de- 
fenses good  against  prior  holders.'^" 

But  there  has  been  some  authority  to  the  effect 
that  a  person  who  buys  commercial"  paper  at  a  dis- 
count can  recover  only  the  amount  he  has  paid  for 
it,  if  the  maker  has  a  defense  good  against  the  trans- 
feror.^'^  The  minority  rule  has  little  to  recommend  it 
and  would  clearly  be  monstrous  if  applied  to  bonds, 
which  are  sold  so  often  at  qubtation  prices  of  60,  80, 
or  90  cents  on  the  dollar. 

It  is  not  surprising,  therefore,  that  the"  statute 
adopted  the  majority  rule  above  stated.'^® 

Accom'modation  paper.  There  has,  however,  been 
a  wide  conflict  of  authority  as  to  the  amount  that  a 
holder  in  due  course  may  recover  against  one  who 
has  signed  a  bill  or  note  as  an  accommodation  party. 
In  some  jurisdictions  it  has  been  held  that  the  trans- 
feree of  an  accommodation  bill  or  note  can  recover 
only  the  amount  which  he  paid  for  the  instrument, 
even  though  he  take  it  in  ignorance  of  its  true  char- 
acter.   This  result  has  been  reached,  especially,  in 

76  National  Bank  etc.  v.  Green,  33  la.  140;  Cromwell  v.  County-of  Sae, 
96  XJ.  S.  51,  60. 

IT  Holeomb  v.  WyckofE,  35  N.  j.  l_  35_ 
78  N.  I.  L.,  §  57. 
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cases  where  the  accommodation  paper  was  secured 
by  fraudJ' 

These  results  are  based  on  the  theory  that  accom- 
modation paper  is  made  for  the  purpose  of  securing 
a  loan,  and  hence  that  when  the  amount  advanced  by 
the  holder  on  such  paper  is  repaid  with  lawful  in- 
terest he  should' be  satisfied.  Following  out  the  loan 
theory  still  further,  it  is. held  that  if  the  discount  is 
so  large  as  to  exceed  a  lawful  rate  of  interest,!  the 
transaction  will  be  considered  usurious  and  void,  if 
the  party  so  taking  it  kno"\ys  that  it  is  accommodation 
paper.*" 

The  law  on  this  entire  question  of  accommodation 
paper  is,  however,  in  hopeless  confusion  under  the 
common  law  decisions.  While  the  statute  makes  no 
exception  in  express  terms  in  favor  of  accommodation 
paper,  it  remains  to  be  seen  what  results  will  be 
reached  thereunder.  In  any  case  where  the  trans- 
feree knows  that  he  is  taking  accommodation  paper, 
the  former  usury  doctrine  may  well  still  obtain  under 
the  statute,  and  it  has  been  so  held  in  at  least  one 
case.*^ 

115,  Same  subject — Transferee  receiving  notice 
before  consideration  paid  in  full. — It  is  necessary  to 
distinguish  carefully  between  a  case  where  a  trans- 
feree purchases  a  bill  or  note  outright  for  less  than 
its  face  value  and  a  case  where  a  transferee  agrees 
to  payv  a  certain  amount  for  the  paper  and  learns  of 
defects  or  defenses  before  he  has  paid  all  that  he  has 

'»  Daniel,  Negotiable  Instruments  (5tb  ed.),  §§754-758  inclusive, 
so  Daniel,  Negotiable  Instruments  (5th  ed.),  §  750  and  following. 
81  Strickland  v.  Henry,  73  N.  Y.  S.  12. 
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agreed  to  pay  for  it.  A  different  rule  applies  in  the 
latter  case. 

Suppose,  for  example,  B  secures  a  note  from  A  by 
fraud,  the  face  value  of  which  is  $1,000,  and  before 
maturity  negotiates  it  to  C  for  $500  cash  and  $500 
additional,  to  be  paid  in  one  month.  Suppose,  fur- 
ther, that  at  the  time  of  this  transfer  C  has  no  knowl- 
edge of  the  fraud,  but  hears  of  it  before  the  end  of 
the  month.  After  this  notice  C  pays  the  additional 
$500.  The  rule  is  that  C  is  protected  only  as  to  the 
amount  paid  before  notice,.  As  to  what  he  pays  after 
notice  he  is  not  a  purchaser  in  good  faith.®^  It  fol- 
lows, of  course,  that  if  the  transferee  has  paid  noth- 
ing before  he  hears  of  the  fraud  or  other  defect  he 
is  not  a  purchaser  in  good  faith  to  any  amount  and 
can  recover  nothing  from  the  defrauded  party. 

It  is  probable,  however,  that  if,  in  the  case  above 
supposed,  C  had  given  his  own  negotiable  note  in 
favor  of  B  or  order  for  the  second  $500,  and  such  note 
were  outstanding  at  the  time  C  sued  A,  C  would  be 
able  to  recover  the  full  $1,000  from  A.  This  result 
is  based  on  the  possibility  that  the  note  from  C  to  B 
might  be  negotiated  to  a  holder  in  due  course  before 
C  could  get  it  back,  in  which  event  C  wou,ld  be  com- 
pelled to  pay  it,  and  hence,  in  the  end,  lose  ^$500.  This 
would  not  be  fair  to  C.** 

Rule  when  hank  buys  paper  held  hy  depositor. 
Suppose  B,  the  fraudulent  holder  of  a  note,  bill  or 
cheek,  sells  the  same  to  the  bank  where  he  keeps 
his  checking  account,  and  that  the  bank,  on  the  re- 

82  Dresser  v.  Missouri  etc.  Co.,  93  TJ.  S.  92;  N.  I.  L.,  §  54. 

83  Dresser  v.  Missouri  etc.  Co.,  93  TJ.  S.  92. 
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ceipt  of  the  same,  credits  B's  account  with  the  face 
of  the  paper.  It  is  held  in  this  case  that  the, bank 
does  not  become  a  purchaser  for  value  as  long  as  the 
depositor's  accoimt  remains  at  least  equal  to  the 
amount  of  the  instrument  which  has  been  trans- 
ferred to  it.  In  other  words,  the  bank  only  becomes 
a  purchaser  for  value  when  by  the  payment,  or,  at 
least,  the  certification  of  a  check  drawn  by  B  on  his 
account,  B's  balance  becomes  less  than  the  considera- 
tion for  the  transfer.  Prior  to  such  time  the  bank 
is  only  a  debtor,  that  is,  in  the  position  of  one  to 
whom  the  paper  has  been  negotiated .  and  who  has 
agreed  to  pay  for  it  later.  The  result  of  this  is  that 
the  bank  will  be  protected  only  to  the  extent  of  such 
deficiency  as  may  be  created  in  B's  account  before 
it  learns  of  the  defect  in  B's  title.®* 

116.  Same  subject — Transferee  a  pledgee  or 
mortgagee. — One  who  accepts  a  transfer-  of  nego- 
tiable paper  as  security,  for  an  obligation  owing  from 
the  transferor  is  protected  against  defenses  only  to 
the  amount  of  the  obligation  secured.  Thus,  if  B 
holds  a  note  against  A,  amounting  to  $500,  to  which 
A  has  a  good  defense,  and  B  negotiates  it  to  C  to 
secure  a  loan  of  $250,  C  can  recover  from  A  only  $250 
and  such  interest  as  may  be  due  on  the  loan. 

The  reason  for  the  rule  is  obvious.  If  C  were  per- 
mitted to  recover  the  full  amount  he  would  be  enti- 
tled to  retain  only  a  sufficient  amount  to  settle  his 
claim  against  B  and  would  be  required  to  turn  the 
excess  over  to  B.  Thus,  a  part  of  A's  money  would 
find  its  way  into  the  hands  of  one  not  equitably  enti- 

81  Citizens'  State  Bank  v.  Cowles,  180  N.  Y.  346,  73  N.  E.  33. 
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tied  to  it.  The  short  explanation  of  it  all  is  that  the 
pledgee  is  a  purchaser  for  value  only  to  the  extent 
of  the  advance  made  by  him. on  the  paper.®® 

117.  Every  holder  presumptively  a  holder  in  due 
course — Burden  of  proof. — TJie  Negotiable  Instru- 
ments Law  provides:*®  "Every  holder  is  deemed 
prima  facie  to  be  a  holder  in  due  course;  but  when 
it  is  shown  that  the  title  of  any  person  who  nego- 
tiated the  instrument  was  defective,  the  burden  is 
on  the  holder  to  prov'fe  that  he  or  some  person  under 
whom  he  claims  acquired  the  title  as  holder  in  due 
course.  But  the  last-mentioned  rule  does  not  applj^ 
in  favor  of  a  party  who  became  bound  on  the  instru- 
ment prior  to  the  acquisition  of  such  defective  title." 

The  rules  here  stated  were  the  general  rules  of  the 
law  merchant  prior  to  the  statute.*^ 

The  first  clause  in  the  statute  may  be  illustrated 
as  follows:  B  obtains  a  note  by  fraud  from  A  and 
'negotiates  it  to  C.  When  A  establishes  the  fact  of 
B's  fraud  the  burden  of  proof  is  then  upon  C  to  show 
that  he  received  the  note  for  value  and  without  notice 
of  the  fraud.  The  reason  for  placing  the  burden  on 
C  in  such  a  case  is  said  to  be  due  to  the  fact  that  a 
fraudulent  party  may  often  desire  to  turn  the  paper 
over  to  a  friend  to  sue  upon,  hence  the  holder  must 
negative  the  fact  that  he  is  a  mere  dummy  for  the 
defrauder. 

And  the  following  hypothetical  ease  illustrates  the 
last  clause  of  the  statute.    A  executes  a  valid  note 

85  Stoddard  v.  Kimball,  6  Cush.  469  (Mass.)  ;    K.  I.  L.,  §  27. 
88  N.  I.  L.,  §  59. 

87  Tatam  v.  Haslar,  L.  E.,  23  Q.  B.  Div.  345  (Eng.)  ;  Campbell  v.  Fourth. 
Nat'l  Bank,  187  Ky.  555,  126  S.  W.  114. 
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to  B.  C  secures  a  transfer  of  the  note  in  a  fraudu- 
lent manner  from  B  and  then  negotiates  it  to  D.  D 
sues  A,  The  fraud  of  C  in  nowise  affects  A,  and  can- 
not be  made  a  defense  by  A  when  sued  by  D. 
Hence,  no  showing  with  reference  to  this  is  required 
from  D.*® 

Prior  to  the  statute,  if  the  defense  were  want  or 
failure  of  consideration,  the  burden  was,  according 
to  the  general  rule,  on  the  defendant  throughout  the 
trial  to  show  that  the  plaintiff  was  not  a  holder  in 
due  course.*® 

The  effect  of  the  statute  on  this  rule  is  not  clear. 

118.  Defenses  and  other  matters  affecting  title — 
In  general. — ^Intimately  connected  with  the  subject 
of  holder  in  due  course  is  the  subject  of  defenses  and 
other  matters  affecting  the  title  to  commercial  paper. 
Por,  as  heretofore  pointed  out,  the  special  advantage 
in  being  a  holder  in  due  course  is  the  privilege  of 
taking  negotiable  paper  freed  from  certain  defects 
and  infirmities  previously  clinging  to  it. 

But  even  the  holder  in  due  course,  favored,  as  he 
is,  by  the  law  merchant,  does  not  take  a  bill  or  note 
free  from  every  possible  infirmity  or  defect  affecting 
it  while  in  the  hands  of  a  prior  holder.'  Some  de- 
fects there  are  which  follow  the  instrument  from  the 
time  they  attach  to  it  to  the  end,  no  matter  when, 
under  what  circumstances,  or  into  whose  hands  it 


88  Crawford,  Negotiable  Instruments  Law  (3rd  ed.),  p.  79  note;  Prouty 
V.  Eoberts,  6  Gush.  19  (Mass.)  ;  Voss  v.  Chamberlain,  139  la.  569,  117  N.  W. 
269  (under  the  statute)  ;  but  see  Parsons  v.  Utiea  Cement  Mfg.  Co.,  80  Conn. 
58,  66  Atl.  1024,  contra  to  Voss  v.  Chamberlain;  Second  trial  of  Parsons  v. 
Utica  Cement  Mfg.  Co.,  82  Conn.  333,  73  Atl.  785. 

89  Holden  et  al.  v.  Phoenix  Eattan  Co.,  168  Mass.  570. 
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may  pass.     It  is  neeessa.ry,  therefore,  to  examine 
this  subject  with  care,  with  a  view  especially  to  de- 
termine which  defects  will  and  which  will  not  in-> 
cumber  the  title  of  the  holder  ta  due  course. 

In  this  connectipn  two  sections  of  the  Negotiable 
Instruments  Law  need  to  be  considered: 

First:*"  "A  holder  in  due  course  holds  the  in- 
strument free  from  any  defect  of  title  of  prior  par- 
ties, and  free  from  defenses  available  to  prior  parties 
among  themselves,  and  may  enforce  payment  of  the 
instrument  for  the  full  amount  thereof  against  all 
parties  liable  thereon." 

Second:*^  "The  title  of  a  person  who  negotiates 
an  instrulnent  is  defective  within  the  meaning  of  this 
act  when  he  obtained  the  instrument,  or  any  signa- 
ture thereto,  by  fraud,  dio-ess,  or  force  and  fear,  or 
other  unlawful  means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud." 

119.  Defenses  defined.^With  reference  to  the 
rights  of  a  holder  in  due  course,  defenses  to  nego- 
tiable paper  may  be  divided  into  two  general  classes, 
viz.,  real  and  personal. 

Real  defenses  are  those  which  may  be  asserted 
against  a  holder  in  due  course.  They  are  called  real 
defenses  because  they  attach  to  the  res,  i.  e.,  the  in- 
strument itself,  and  may,  therefore,  be  made  avail- 
able regardless  of  the  merits  or  demerits  of  the 
holder.  As  it  is  sometimes  said,  the  real  defense  is 
good  against  the  world. 


80  N.  I.  L.,  §  57. 
01 N.  I.  L.,  §  55. 
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Personal  defenses  are  those  wMch  cannot  be 
asserted  against  a  holder  in  due  course.  They  are 
also  often  referred  to  as  equitable  defenses.  Per- 
sonal defenses  have  their  inception  in  the  agreement 
or  C9nduct  of  a  particular  person  in  regard  to  the 
instrument  which  renders  it  inequitable  for  him, 
though  holding  legal  title,  to  enforce  it  against  the 
obligor.  They  are  called  personal  because  they  are 
available  only  against  that  particular  person  or  such 
subsequent  holders  as  may  stand  exactly  in  his  shoes. 

Real  defenses  may  be  enumerated  as  follows:  1. 
Want  of  capacity  to  make  a  binding  contract.  This 
incapacity  may  arise  from  infancy,  insanity,  extretae 
intoxication,  coverture,  or  corporate  incapacity  due 
to  a  statutory  or  charter  prohibition  against  the  issu- 
ance of  negotiable  paper.  2.  Illegality,  provided  a 
statute  declares  the  contract  void.  This  is  done  in 
some  jurisdictions  in  case  of  usurious,  gambling,  and 
Sunday  notes  or  bills.  3.  Forgery,  which  includes 
not  only  the  unpermitted  signing  of  another's  name, 
but  also  fraudulent  alterations  of  the  body  of  the 
paper  in  amount,  etc.,  unless  such  alteration  is  made 
easy  by  the  negligence  of  the  party  sought  to  be 
charged,  for  instance,  where  the  paper  is  written  in 
lead  pencil  or  blank  spaces  are  left.®^  4.  Fraud  in 
the  execution. 

The  usual  personal  defenses  will  fall  under  one  of 
the  following  heads:  1.  Fraud  in  the  inducement;  2. 
Duress;  3.  Failure  or  absence  of  consideration;  4. 
Illegality,  either  by  the  common  law  or  by  statute, 

»2  Canon  v.  Grigsby,  116  111.  151.  Even  fraudulent  alteration  is  a  per- 
sonal defense  under  the  statute.    See  §  172  of  this  article. 
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unless  the  statute  renders  the  contract  absolutely 
"void;  5.  Payment,  renunciation  or  release  before  ma- 
turity; 6.  Lack  of  delivery;  7.  Alteration  under  the 
Negotiable  Instruments  Law. 

120.  Fraud  as  a  defense. — The  word  fraud  is  used 
in  two  different  senses  in  the  Law  of  Negotiable  In- 
struments. Fraud  of  one  kind  is  a  real  defense  and 
fraud  of  the  other  kind  is  a  personal  defense.  To 
operate  as  a  real  defense  it  must  be  fraud  in  the  exe- 
cution, sometimes  termed  fraud  in  the  inception,  of 
the  instrument.  For  example,  by  means  of  some  de- 
ceitful practice  or  trick  one  is  induced  to  sign  a  paper 
which  turns  out  to  be  in  the  form  of  a  negotiable  in- 
strument but  which,  at  the  time  he  executes  it,  he 
believes  to  be  something  entirely  different. 

When  there  is  fraud  in  the  execution  there  is,  thus, 
really  a  want  of  contract.  And  since  no  conl^ract 
comes  into  existence  there  is  nothing  to  which  one's 
rights  as  a  holder  in  due  course  can  attach.  Hence 
fraud  of  this  kind,  fraud  in  the  inception,  is,  a  de- 
fense good  against  the  world. 

,  But  fraud  that  operates  as  a  personal  defense  is  of 
a  different  character.  It  is  fraud  in  the  inducement 
that  is  treated  as  a  personal  defense.  The  situation 
here  is  that  the  party  upon  whom  the  fraud  is  prac- 
ticed knows  perfectly  well  what  he  is  signing,  knows 
that  it  is  a  negotiable  instrument  and  is  intended  by 
him  to  be  such,  but  he  is  induced  to  execute  it  by 
some  fraudulent  misrepresentation  as  to  some,  col- 
lateral matter,  or,  as  is  commonly  the  case,  as  to  the 
nature  or  value  of  the  consideration.  In  this  case  a 
contract  comes  into  existence,  but  it  is  voidable 
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against  the  fraudulent  party  or  any  one  who  stands 
in  his  position.®* 

121.  Same  subject — Fraud  in  the  inception. — The 
case  of  Hewitt  v.  Jones"*  is  an  excellent  and  rather 
typical  illustration  of  fraud  in  the  inception  of  a  ne- 
gotiable instrument.  A,  the  vender  of  a  patent  hay 
fork;  by  a  surreptitious  substitution  of  a  promissory 
note  for  a  paper  purporting  to  be  an  appointment  of 
B  as  agent  to  sell  the  hay  fork,  secured  B's  signature 
to  an  instrument  in  the  form  of  a  note.  B  thought  he 
was  signing  the  contract  of  agency  merely.  A  then 
sold  the  note  to  C  The  court  held  that  it  was  imma- 
terial whether  C  was  a  bona  fide  purchaser  for  value 
or  not  for  in  no  event  could  he  recover.  The  instru- 
ment was  void. 

So  again  in  Wilson  v.  Miller,"®  the  defendant  signed 
what  was  in  fact  a  prorhissory  note  under  the  belief 
that  he  was  signing  his  name  and  address  merely  in 
a  book,  in  order  that  he  might  receive  a  sample  hay 
fork  to  display.  This  was  held  to  be  a  real  defense. 
A  clever  trick  of  the  same  general  character  came  up 
for  consideration  in  Pennsylvania."*  A  presented  to 
B  a  paper  in  the  form  of  a  printed  contract  but  it  was 
so  printed  that  it  could  be  cut  in  two,  thus  leaving 
the  portion  over  B's  name  in  the  form  of  a  note.  It 
was  held  that,  in  the  absence  of  negligence,  B's  de- 
fense was  good  against  a  holder  in  due  course. 

122.  Same  subject— Signer  negligent. — ^As  indi- 

oaBigelow,  Bills,  Notes  and  Cheques   (2nd  ed.),  p.  205;   Papke  v.  The 
G.  H.  Hammond  Co.,  192  111.  631. 
M  72  111.  218. 
«■■  72  111.  616. 
90  Brown  v.  Keed,  79  Pa.  St.  370. 
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cated  ill  the  case  just  referred  to,  in  order  that  the 
defense  of  fraud  in  the  inception  or  execution  may 
be  made  available  against  a  holder  in  due  course,  it 
is  especially  required  that  the  party  claiming  the 
defense  shall  have  been  free  from  negligence  in  not 
discovering  the  trick. 

Thus  it  has  been  held  that  if  one  can  read  and  fails 
to  read  the  paper  before  signing  it,  relying,  merely 
upon  the  statement  of  the  person  presenting  it  to 
him,  as  to  its  contents  and  character,  he  cannot  shift 
the  burden  of  his  folly  to  innocent  shoulders."^ 

It  has  also  been  held  that,  even  though  the  party 
signing  the  instrument  could  not  read,  he  could  not 
defend  against  a  holder  in  due  course,  where  it  ap- 
peared further  that  the  person  with  whom  he  was 
dealing  was  a  total  stranger  and  defendant  had 
friends  near,  whom  he  could  easily  have  called  upon 
to  read  the  paper  for  htm.®^ 

In  deciding  what  is  negligence,  each  case  must, 
however,  be  determined  upon  its  own  special  circiun- 
stances. 

123.  Eif act  of  the  statute  on  the  defense  of  fraud. 
— By  referring  back  to  the  provisions  of  the  Nego- 
tiable Instruments  Law,®®  it  will  be  observed  that  a 
holder  in  due  course  take^  an  instrument  free  from 
a  defect  of  title  arising  from  fraud  practiced  in 
obtaining  it.  But  the  statute  does  not  define  in  what 
sense  it  is  using  the  word  fraud. 

It  is  no  doubt  safe  to  assume,  however,  that  these 


97  Chapman  v.  Eose,  56  N.  Y.  137,  Leading  iLLtrsTRAirvE  Cases. 
88  Swannell  v.  Watson,  71  111.  456. 
»»  See  §  118  of  this  article. 
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provisions  will  be  construed  in  the  light  of  the  law 
as  it  existed  prior  to  the  statute.  If  so,  the  fraud 
there  referred  to  is  fraud  in  the  inducement,  which 
prior  to  the  statute  was  a  personal  defense,  and  not 
fraud  in  the  execution,  which  has  always  been  a  real 
defense/ 

124.  Effect  of  the  statute  on  the  defense  of  ille- 
gality.— ^Prior  tq  the  Negotiable  Instruments  Law 
illegality  was  sometimes  a  real  defense  and  some- 
times a  personal  defense.  If  the  defendant  could 
point  to  a  statute  in  which  it  was  expressly  provided 
that  an  instrument  given  for  the  consideration  upon 
which  his  obligation  was  based  was  void,  his  defense 
was  good  even  against  a  holder  in  due  course — a  real 
defense.  But  in  the  absence  of  such  a  statutory  pro- 
vision illegality  was  only  a  personal  defense. 

Instruments  given  for  money  lost  in  gambling  or 
to  secure  money  borrowed  to  be  used  in  gambling 
were  thus  not  infrequently  declared  void  by  local 
statutes.  And  usury  was  sometimes  the  subject  of 
similar  drastic  legislation. 

What,  then,  is  the  effect  of  the  Negotiable  Instru- 
ments Law  upon  prior  statutes  making  certain 
instrxmients  void"?  The  Negotiable  Instruments 
Law  provides,  without  qualification,  that  an  illegal 
consideration  shall  not  preclude  recovery  by  a  holder 
in  due  course. 

Professor  Brannan  in  his  excellent  annotation  of 
the  Negotiable  Instrmnents  Law  answers  the  ques- 
tion as  follows:    "Illegality  ceases  to  be  a  real  de- 

1  Taft  V.  Myerscough,  92  111.  App.  560,  placing  the  suggested  construction 
upon  an  earlier  Illinois  statute  similarly  worded. 
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fense  under  the  N.  I.  L.  (Negotiable  Instruments 
Law)  unless  made  so  by  a  subsequent  statute.  -  The 
statutes  previously  in  force  declaring  void  instru- 
ments given  for  gaming  are  impliedly  repealed  by 
the  N.  I.  L,  (Negotiable  Instruments  Law)."^ 

Mr.  Crawford,  after  pointing  out  the  conflicting 
decisions  under  the  statute,  says,  "The  subject  is 
one,  perhaps,  upon  which  the  courts  will  never  agree, 
for  they  will  construe  the  section  with  reference  to 
the  policy  of  their  respective  states.  In  some  states, 
the  requirements  of  commerce  will  be  the  controlling 
consideration;  in  others,  the  protection  of  the  weak 
and  ignorant. "  ® 

125.  Lack  of  delivery  as  a  defense. — ^Is  lack  of 
delivery  a  real  or  a  personal  defense  ?  For  example, 
A  executes  a  negotiable  note  in  favor  of  B  or  order. 
B  steals  it  or  takes  it  by  force  from  A  and  nego- 
tiates it  to  C,  a  holder  in  due  course.  Can  C  recover? 
Prior  to  the  statute,  the  holdings  of  the  courts  were 
in  conflict.  The  Supreme  Courts  of  Illinois  and 
]\Iinnesota  have  allowed  recovery;*  while  in  Indiana 
and  Michigan  emphatic  decisions  against  recovery 
have  been  rendered.^  The  Negotiable  Instruments 
Law  has  adopted  the  Illinois  and  Minnesota  rule. 
It  provides"  that  "where  the  instrument  is  in  the 


2  Brannan,  Negotiable  Instruments  Law  (2nd  ed.),  p.  60,  citing  among 
other  cases  Schlesinger  v.  Lehmaier,  191  N.  Y.  69,  83  N.  E.  657 ;  Schlesinger 
V.  Gahooly,  189  N.  T.  1,  81  N.  E.  619.  But  see  contra  Alexander  &  Co.  v. 
Hazelrigg,  123  Ky.  677,  97  S.  W.  353. 

3  Crawford,  Negotiable  Instruments  Law   (3rd  ed.),  p.  74. 

4  Shipley  y.  Carroll,  45  111.  285;  Clarke  v.  Jolnson,  54  111.  296;  Kinyon  v. 
Wohlford,  17  Minn.  239. 

5  Palmer  v.  Poor,  121  Ind.  135 ;  Burson  v.  Huntington,  21  Mich.  415. 
e  N.  1.  L.,  I  16.  ' 
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the  controversy  with  any  hope  of  success.  The  his- 
tory of  the  basis  for  determining  the  separate  rates 
of  the  whole  schedule  must  follow  the  same  course. 

136.  Proper  proportion  of  total  costs. — The  total 
amoimt  of  gross  receipts  which  a  public  service  com- 
pany is  justified  in  taking  from  its  whole  business 
has  been  briefly  discussed.  These  are  in  brief  all 
annual  expenditures,  including  an  allowance  for  up- 
keep, and  in  addition  the  fair  capital  charges  for  the 
year,  arrived  at  by  determining  what  would  be  in  the 
particular  case  aj-easonable  return  upon  proper  cap- 
italization. .  The  fairest  way  to  all  concerned  to  de- 
termine the  price  for  any  particular  service  would 
seem  to  be  to  apportion  ratably  the  total  disburse- 
ments of  every  sort  to  the  various  items  of  business, 
and  so  arrive  at  proportionate  rates.®®  Theoretic- 
ally, certainly,  any  other  method  is  less  just  to  all 
concerned.    In  determining  thus  what  is  a  reason-. 

#ble  rate  for  a  service  to  be  rendered,  it  is  not  proper, 
to  take  the  plant  as  existing  and  as  maintained,  and 
to  regard  as  the  whole  cost  of  any  subsequent  service 
merely  the  increased  expense  necessary  to  add  to  its 
business  the  service  in  question.®"  The  cost  of  each 
service  ought  to  include  its  fair  share  of  the  interest 
on  investment  and  of  the  general  expense;  and  it  is 
necessary,  therefore,  to  consider  what  rules  there 
may  be  devised  for  proper  apportionment. 

137.  The  unit  of  service. — The  computations  de-^ 
scribed  in  this  chapter  may  be  carried  with  advan- 

B8  Pennsylvania  E;  R.  v.  PhUadelphia  County,  220  Par^"  lBa,&8  Atl.-676^ 
Leading  Illustrative  Cases. 
60  See  Atchison,  T.  &  S.  F.  By.  Co.  v.  United  States,  2Q3  Fed;  56. 

XIII-9  129 


130  PUBLIC  SERVICE  COMPANIES 

tage  one  step  farther,  to  the  determination  of  the 
average  cost  per  unit  of  service.  Thus  of  any  given 
gas  company  it  may  be  said  that  it  is  entitled  to  take 
as  gross  receipts  from  its  whole  business  a  certain 
sum,  determined  by  adding  together  its  operating 
expenses,  including  therewith  all  proper  mainte- 
nance charges,  and  its  fixed  charges.  Then  if  the 
probable  sales,  judged  by  its  actual  sales,  amount  to 
approximately  certain  thousands  of  cubic  feet,  its 
proper  average  price  per  cubic  foot  may  be  found. 
In  testing  freight  rates,  the  most  difficult  problem 
of  all,  this  standard  is  the  ton-mile  cost.  If  the  simi 
of  "the  whole  amount  of  freight  carried  is  one  hun- 
dred thousand  ton  miles,  and  the  gross  revenue  re- 
quired from  freight  be  two  thousand  dollars,  the 
average  rate  of  freight  will  be  two  cents  per  ton 
mile.  If  there  were  no  other  factors  in  the  problem, 
therefore,  a  fair  proportionate  rate  would  be  the  ton- 
mile  average  charge.®^  Owing,  however,  to  othe^ 
factors  which  cause  a  difference  between  commodi- 
ties with  respect  to  the  fair  charge  for  carrying  them, 
a  uniform  ton-mile  rate  applied  to  all  cases  would  not 
result  in  reasonable  rates.®^ 

138.  The  rate  as  an  entirety. — The  idea  of  the  law 
has  always  been  that  the  rate  was  an  entire  thing. 
For  instance,  as  the  whole  freight  is  an  indivisible 
unit,  it  is  obvious  that  without  some  new  arrange- 
ment between  the  parties  the  carrier  will  not  be 
entitled  to  any  freight  whatever  for  goods  not  de- 

•1  Atlantic  C.  L.  By.  Co.  v.  Plorida,  203  IT.  S.  256,  27  Sup.  Ct.  108,  Lead- 
ing Illustrative  Cases. 

92  Tift  V.  Southern  By.,  138  Fed.  753. 
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livered  at  the  destination.®^  Where,  therefore,  the 
carriage  is  interrupted  when  partly  completed,  since 
there  is  no  delivery  at  the  destination,  the  freight  is 
not  due;  and  since  freight  is  an  entirety  there  is 
nothing  which  can  properly  be  recovered,  in  the  ab- 
sence of  a  new  agreement.®*  Where  delivery  is  made 
of  part  of  the  goods  only,  it  is  not  possible  to  divide 
the  shipment  into  separate  units,  and  recover  freight 
for  as  many  such  units  as  are  delivered.®^  On  the 
other  hand,  if  the  goods  arrive  in  specie,  but  have 
been  damaged  without  fault  of  the  carrier,  entire 
freight  is  due.  Even  if  they  arrive  damaged  by  fault 
of  the  carrier,  so  long  as  they  are  still  in  specie,  the 
owner  must  receive  them  and  rely  upon  a  cross  action 
for  damages. 

OS  Cargo  ex  Argos,  L.  E.  5  P.  0.  134  (Eng.). 

8*  Braithwaite  v.  Power,  1  N.  D.  455,  48  N.  W.  354. 

65  Western  Transp.  Co.  v.  Hoyt,  69  N.  T.  230. 


131 


CHAPTEE  XIV. 
PREVENTION  OF  DISCRIMINATION. 

139.  The  development  of  the  rule. — The  rule 
against  discrimination  is  the  latest  development  of 
prime  importance  in  the  law  governing  public  serv- 
ice., it  must  be  plain  to  all  that  there  has  been  dis- 
tinct evolution  in  the  law  governing  public  employ- 
ment during  the  last  twenty-five  years.  A  compara- 
tively few  years  ago  it  was  held  that  if  a  public  serv- 
ice company  served  all  at  reasonable  rates  it  per-' 
formed  its  obligation.  So  long  as  one  received  serv- 
ice at  a  rate  which  was  reasonable  in  itself,  it  used  to 
be  maintained  that  he  had  no  gromad  for  complaint 
even  if  another  similarly  circumstanced  was  getting 
service  at  a  lower  rate.  -But  it  was  said  that  if 
others  were  paying  a  lower  rate  than  the  complain- 
ing party  this  would  be  persuasive  evidence  to  show 
that  he  was  being  charged  an  unreasonable  rate.  It 
is  only  within  this  last  generation,  however,  that  it 
has  been  appreciated  that  any  discrimination  is  truly 
inconsistent  with- public  duty.  Indeed,  it  was  bitter 
experience  that  forced  the  establishment  of  this  law 
rather  than  any  process  of  logical  deduction.  But 
nowadays  it  is  stated  as  a  matter  of  course  that  the 
duty  owed  to  all  alike  involves  the  obligation  to  treat 
all  alike.®® 

86  Messenger  v.  Penn.  R.  Co.,  8  Vroom  531  (N.  J.  L.),  Leading  Illus- 
trative Cases. 
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140.  What  constitutes  illegal  discrimination. — 
JSTot  only  are  the  outright  discounts  and  the  bold 
rebates  of  the  earlier  time  illegal  today,  but  any 
device  by  which  the  charge  to  a  shipper  is  made  less 
than  the  schedule  rate  is  now  held  discrimination. 
Thus  free  cartage  for  the  collection  and  delivery  of 
freight  for  certain  shippers  only,  is  an  illegal  re- 
bate.*'^  And  the  allowance  to  certain  shippers  of  a 
certain  sum  for  the  use  of  their  private  sidings,  is 
another  case  of  illegal  reduction.®*  As  such  obvious 
devices  have  thus  become  too  dangerous,  more  elab- 
orate schemes  have  developed  for  getting  an  advan- 
tage in  rates.  Many  large  concerns  have  organized, 
often,  as  a  separate  concern,  an  industrial  railway 
from  their  premises  to  the  trunk  line.  And  posing 
as  a  connecting  carrier  they  attempt  to  obtain 
from  the  trunk  line  a  division  of  the  rate  to  market.®^ 
Another  late  scheme  is  the  organization  of  a  dummy 
transportation  company  by  a  manufacturing  com- 
pany to  carry  its  products  to  market,  getting  as  pay- 
ment not  only  the  rental  of  their  special  cars  at 
extraordinary  high  rate,  but  a  virtual  commission 
for  furnishing  the  business.'^" 

141.  Adherence  to  the  scheduled  rate. — ^The  strict 
provisions  against  rebating  in  the  recent  legislation 
are  based  upon  an  ingenious  and  apparently  effeict- 
ive  plan.  A  schedule  of  rates  prepared  by  the  rail- 
road must  be  filed  with  the  commission,  and  duly- 
published  as  required.    When  this  has  been  done, 

07  American  Sugar  Efg.  Co.  y.  Delaware  L.  &  W.  E.  E.,  200  Fed.  652. 
88  Chicago  &  A.  Ey.  Co.  v.  United  States,  156  Fed.  558. 
88  United  States  v.  Atchison,  T.  &  S.  F.  E.  E.  Co.,  142  Fed.  176. 
10  United  States  v.  Milwaukee  Eef  rig.  Transit  Co.,  145  Fed.  1007. 
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the  rate  so  scheduled  may  not  be  changed  by  the 
raib'oad  without  the  filing  and  sufficient  publication 
of  a  new  rate.  The  doctrine  is  carried  to  such  an  ex- 
tent that  even  if  a  shipper  is  at  first  charged  a  lower 
rate  quoted  him  by  a  freight  agent,  he  can  be  com- 
pelled-to  pay  the  difference  between  this  and  the 
schedule  rateJ^  If  the  rate  so  published  is  unrea- 
sonable in  itself  or  otherwise  disproportionate,  nev- 
ertheless the  shipper  may  not  accept  nor  the  railroad 
grant  a  departure  from  it.  The  shipper's  remedy  is 
a  complaint  to  the  commission,  which  will  result,  if 
successful,  in  a  reduction  in  the  future  and  in  dam- 
ages for  past  unfair  exactions.  It  follows  that  not 
only  are  rebates  to  favored  individuals,  and  even 
special  rates  for  good  reasons,  if  they  have  not  been 
publicly  offered,  made  illegal,  but  it  is  also  crim- 
inal for  railroads  or  shippers  to  receive  or  give  less 
than  the  published  rates,  even  though  both  parties 
agree  that  the  published  rates  are  unreasonable  and 
discriminatory.''^ 

142.  Special  concessions  to  large  customers. — ^It 
has  not  been  uncommon  for  the  managers  of  public 
service  corporations  to  make  lower  proportionate 
rates  to  larger  than  to  smaller  customers.  In  the 
older  times  this  was  practiced  openly  as  there  was 
then  no  recognized  rule  against  discrimination  as 
such.  But  even  in  these  later  days  it  is  often  at- 
tempted to  defend  this  practice  on  principle.''^    For 

71  Texas  &  P.  E.  E.  v.  Mugg,  202  TJ.  S.  242,  26  Sup.  Ct.  628. 

'2  Goodridge  v.  Union  Pacific  E.  E.  Co.,  37  Fed.  182,  Leading  Illustra- 
tive Cases. 

Ts  Silkman  v.  Water  Commissioners,  152  N.  Y.  327,  46  N.  E.  612,  Leading 
Illustrative  Cases. 
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this  policy  is  of  great  importance  to  the  managers  of 
public  services  who  may  often  see  the  opportunity 
to  get  large  amounts  of  valuable  business,  highly 
profitable  in  the  aggregate  even  at  lower  proportion- 
ate rates,  if  they  can  still  maintain  higher  propor- 
tionate rates  upon  the  regular  business  which  they 
get  from  smaller  customers  who  are  not  in  a  position 
to  dictate  their  terms.  That  this  policy  may  often 
be  advantageous  in  public  business,  as  it  is  in  private 
business,  may  be  admitted,  but  it  has  already  been 
seen  that  public  duty  may  conflict  with  business 
policies.  If,  therefore,  these  concessions  to  larger 
shippers  are  in  conflict  with  the  public  duty  which 
the  common  carrier  owes  to  smaller  shippers,  they 
mjist  be  held  illegal  as  unjust  discriminations.'^* 
This  will  be  the  clearer  when  it  is  shown  that  the 
favoring  of  such  large  shippers  will  give  them  such 
commercial  advantages  that  they  may  crush  out  their 
small  competitors  in  the  common  markets.  The  prev- 
alent rule  forbidding  the  granting  of  special  reduc- 
tions to  larger  shippers,  as  such,  on  the  ground  that 
they  furnish  a  greater  aggregate  of  business  to  the 
common  carrier,  seems,  therefore,  a  necessary  part 
of  the  law  forbidding  all  personal  discrnnination. 

143.  Lower  rates  to  exclusive  customers.— Un- 
doubtedly there  is  a  commercial  advantage  in  being 
able  to  adopt  the  policy  of  promoting  excMsive  ar- 
rangements with  desirable  customers,  by  offering  re- 
ductions. The  essential  illegality  of  this  policy  ap- 
pears most  plainly,  as  has  been  seen  in  other  con- 
nections, when  there,  is  an  outright  refusal  to  serve 

7*  Scofield  V.  Lake  S.  &  M.  S.  E.  E.  Co.,  43  Ohio  St.  571,  3  N.  E.  907. 
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those  who  deal  with  a  rival.''®  A  railroad,  may  not 
refuse  to  take  freight  from  a  shipper  who- formerly 
shipped  by  it  exclusively,  but  has  now  made  ar- 
rangements to  ship  part  of  his  freight  by  another 
line.  If  the  public  service  company  may  not  refuse 
to  serve  for  the  promotion  of  its  own  business  inter- 
ests, no  more  may  it  discriminate  to  obtain  the  advan- 
tages which  may  accrue  to  it  if  it  may  make  lower 
rates  to  those  who  deal  exclusively  with  it;  but  this 
policy  would  still  prevail  in  making  rates  in  com- 
petitive business  doubtless,  as  it  once  did,  were  it 
not  for  the  modem  recognition  of  its  essential  ille- 
gality.''® That  such  a  policy  may  be  advantageous^ 
to  the  company  which  employs  it  may  be  granted, 
hut  it  has  already  been  seen  that  those  who  conduct 
a  public  employment  must  forego  many  methods  of 
getting  business  and  holding  it  which  are  permissible 
in  private  affairs. 

.144.  Service  in  more  convenient  units. — ^The  most 
obvious  application  of  the  principles  under  discus- 
sion is  the  relatively  lower  rate  almost  universally 
quoted  for  carload  lots  as  compared  with  less  than 
carload.  Substantial  reasons  exist  for  making  the 
rate  lower  per  barrel  in  carload  lots  than  in  less 
than  carload  quantities.''''  The  cost  of  service  is 
very  considerably  less  in  the  case  of  car  shipiflents. 
Altogether  the  economies  of  handling  freight  in  car- 
load lots  are  apparent.  A  rate  per  100  pounds  in 
less  than  carload  lots  may  well  be  twice  the  rate 

75  Menacho  v.  Ward,  27  Fed.  529. 

76  Hays  V.  Pennsylvania  Co.,  12  Fed.  309,  Leading  Illustrative  Cases. 
7T  New  York  T.  &  M.  E.  E.  Co.  v.  Qallaher,  79  Ter.  685,  15  S.  W.  694. 
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upon  carload  lots  and  not  be  unreasonable.  Fur- 
.thfermore,  shipments  in  bulk,  as  of  oil  in  tank  cars,  are 
much  cheaper  to  handle  than  in  carloads  of  barrels ; 
and  a  correspondingly  lower  rate  may  be  given.  But, 
as  it  is  the  business  of  the  railroad  to  see  that  none 
of  its  patrons  are  put  to  disadvantage,  a  railroad  fail- 
ing to  supply  tank  cars  for  those  who  own  none  must 
charge  a  barrel  shipper  the  bulk  rate  only.''* 

145.  Allowances  made  for  facilities. — It  was  for- 
merly not  open  to  question  that  where  the  customer 
furnished  part  of  the  facilities  for  his  services  a 
special  rate  could  be  charged  him.  Thus  where  a 
coal  dealer  furnished  a  wharf  for  his  shipments  an 
arbitrary  reduction  on  his  rates  passed  muster  some 
years,  ago.''®  With  the  rigorous  enforcement  of  the 
law  against  aU  discrimination  in  late  years,  such  ar- 
rangements as  have  been  just  described  are  being 
condemned,  if  not  as  virtual  discrimination,  at  least 
as  a  cover  for  discrimination.  At  all  events,  the 
whole  facts  will  be  gone  into  to  discover  whether  too 
advantagieous  terms  are  being  obtained.  Thus  in  a 
recent  case  it  was  discovered  that  a  car  company  was 
getting  so  much  for  the  use. of  its  cars  that  the  re- 
duction was  being  made  the  basis  for  reduced  rates 
to  thos6  who  shipped  in  those  cars.  And  in  another 
recent  case  not  charging  certain  shippers  demurrage 
for  cars,  upon  what  apparently  was  a  private  siding, 
while  others  paid  demurrage  in  regular  yards,  was 
held  "to   constitute   discrimination.    However,   the 

Ts  State  V.  dincinnati  N.  O.  &  T.  P.-  E.  E.  Co.,  47  Ohio  St.  130,  23  N.  B. 
928. 

'9  Boot  V.  Long  Island  E.  E.,  114  N.  T.  300,  21  N.  E.  408,  Leading  Iij,us- 
TBATivE  Cases. 
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railroads  are  still  allowed  to  make  arrangements 
"with  those  customers  furnishing  their  own  facilities. 
Those  who  get  allpwances  which  are  not  scheduled 
will,  hbWever,  fall  foul  of  the  modern  statutes  against 
discrimiiidtions,  even  if  the  allowances  made  are 
proper  enough  in  themselves,  since  the  legality  of 
every  charge  depends  upon  the  schedule  published.** 
146.  Difference  in  rate  between  freight  classes. 
— It  has  been  pointed  out  that  there  are  great  differ- 
ences between  the  rates  payable  for  transportation 
for  the  same '  distances  upon  goods  in  different 
classes.  There  is  no  fixed  percentage  for  fixing  the 
differentiation  even  of  the  six  classes  usually  estab- 
lished; still  less  is  there  any  definite  rule  for  the 
differences  to  be  made  between  commodities  with 
extra  class  rating.  But  it  is  matter  of  common 
knowledge  that  there  are  great  differences  between 
rates  payable  by  the  different  classes,  the  highest 
class  usually  paying  for  the  same  transportation 
many  tiines  what  is  paid  by  the  lowest  class.  All 
that  can  be  said  in  general  is  that  the  principles  as 
to  rate  making  apply  here  as  elsewhere,  and  that  the 
burden  must  be  thrown  upon  the  various  classes 
without  outrageous  disproportion.*^  The  principles 
governing  this  matter  have  already  been  given.  If 
the  charge  is  excessive  as  compared  with  the  charges 
of  the  same  corporation  for  other  commodities  of  like 
bulk  and  weight,  value  and  risk,  it  would  seem  to  be 
improper.    That  such  comparisons  are  generally  re- 

80  Chicago  &  A.  E.  R.  v.  U.  S.,  156  Fed.  558. 

81  Cincinnati  H.  &  D.  R.  R.  Co.  v.  Interstate  Com.  Com.,  206  TJ.  S.  142, 
27  Snp.  a.  648. 
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sorted  to  is  proof  enough  that  the  rule  against  dis- 
proportion is  generally  observed.** 

147.  Unjust  rates  between  localities. — At  com- 
mon law  the  public  servant  deals  with  the  individual; 
except  under  a  statute  a  community  as  such  cannot 
complain  of  a  discrimination  against  its  inhabitants. 
Thus  at  common  law  it  is  the  shipper  who  complains 
of  discrinaination.  Whatever  may  be  the  present  law 
as  to  the  right  of  a  customer  in  one  locality  to  com- 
plain that  his  rates  are  disproportionately  high  as 
compared  with  those  charged  other  customers  of  the 
company  in  other  localities,  it  is  certain  that  such 
discrimination  is  in  itself  evidence  that  the  higher 
charge  is  an  imreasonable  one.  Thus,  whenever  a 
rate  between  two  points  is  attacked  by  an  individiial 
shipper  as  unreasonable  in  itself,  as  evidence  in  sup- 
port of  the  complaint  he  may  show  that  rates  are 
lower  for  a  similar  haul  between  other  pomts.  Un- 
der modern  legislation,  however,  this  rate  com- 
plained of  may  be  so  outrageously  disproportionate 
as  to  constitute  a  violation  of  statutory  provisions;  *® 
but  if  a  rational  defense  can  be  made  for  the  higher 
rate  the  courts  have  been  inclined  to  permit  it  to 
stand.  Thus  under  the  federal  legislation  forbid- 
iing  different  charges  unless  the  circumstances  were 
iissimilar,  competition  existing  between  two  points 
was  held  to  justify  a  lower  rate  than  that  maintained 
between  intermediate  points  where  there  was  no 
3ompetition.®* 

82  Interstate  Com.  Com.  v.  Chicago  Gt.  W.  E.  E.,  209  IT.  8.  108,  28  Sup. 
:t.  -852.  • 

83  Interstate  Com.  Com.  v.  Louisville  &  N.  E.  E.,  1<18  Fed.  613. 

84  Texas  &  P.  B.  E.  v.  Interstate  Com.  Com.,  162  U.  8. 197, 16  Sup.  Ct.  666. 
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148.  Relative  discrimination  inconsistent  with 
public  duty.— It  is  submitted,  therefore,  that  the 
public  service  law  will  not  be  satisfied  in  the  end 
unless  with  some  reasonable  degree  of  certainty  each 
applicant  who  requires  a  service  is  charged  his  pro- 
portion of  the  total  cost,  including  in  that  cost,  over, 
and  above  aH  current  and  fixed  charges,  a  fair  re- 
turn upon  proper  capitalization.  It  must  be  ad- 
mitted that  the  law  relating  to  disproportion  is  still 
in  the  making;  it  is  as  indefinite  as  the  law  relating 
to  discrimination  was  twenty-five  years  ago.  In  the 
same  way  to-day,  very  probably  there  is  no  well 
recognized  law  against  disproportion  as  such.  Pro- 
vided each  applicant  for  different  service  is  quoted 
a  rate  which  is  reasonable  in  itself,  it  may  be  that 
there  is  no  redress  by  established  law,  however  out- 
rageous the  disproportion  may  be,  although  it  seems 
to  be  agreed  that  these  palpable  differences  may  of 
themselves  be  evidence  that  the  higher  rate  is  unrea- 
sonable in  itself.  And  yet  it  is  quite  in  the  line  of  the 
evolution  of  the  public  service  law  that  a  rule  against- 
disproportion,  as  such,  may  eventually  be  recognised, 
despite  the  fact  that  it  might  interfere  with  the  busi- 
ness policies  of  the  public  companies  even  more  than 
the  present  rule  against  outright  discrimination  has 
done.  For  it  seems  plain  that  the  same  principles 
which  forbid  any  differences  when  the  conditions  are 
the  same,  should  prohibit  disproportionate  differ- 
ences when  the  conditions  are  different.  A  charge 
for  any  particular  service  which  is  based  upon  the 
outlay  caused  is  undeniably  in  accord  with  sound 
reason  and  policy. 
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LAW  OF  MUNICIPAL 
GOEPOEATIONS 

BY 

HENRY  H.  INGERSOLL,  A.M.,  LL.D.* 

CHAPTER  I. 

DEFINITION,    EVOLUTION,    CREATION,    DISSOLUTION, 

ELECTION. 

1.  Definition. — The  municipal  corporation  is  a 
perfect  public  corporation,  established  under  and  by 
virtue  of  a  sovereign  act  of  legislation,  uniting  the 
people  and  land  within  a  prescribed  boundary  into 
a  body  corporate  and  politic  for  the  purposes  of  local 
and  self-government,  and  invested  with  the  powers 
necessary  therefor.  It  is  perfect  as  contradistiii- 
guished  froni  the  imperfect  quasi-corpdration,  the 
county,  district,  or  township,  loosely  organized  under 
general  law  into  a  governmehta;l  agency  for  local 
administration.  The  municipal  corporation  is  duly 
incorporated  not  primarily  to  enforce  state  laws,  but 
chiefly  to  regulate  the  local  affairs  of  the  city,  town, 
or  district  incorporated,  by  proper  legislation  and 
administration.  Its  object  is  public,  though  inci- 
dents connected  with  it  may  be  of  private  nature,  and 

*  Dean  and  Professor  of  Law,  University  of  Tennessee  College  of  Law; 
former  Judge  of  Supreme  Court  of  Tennessee.  Author:  "Public  Corpora- 
tions." Editor:  "Barton's  Suit  in  Equity."  Contributor  to  legal  encyclo- 
pedias and  periodicals. 
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SO  far  forth  it  is  subject  to  the  rules  of  liability  con- 
trolling private  corporations  in  the  ownership  of 
property,  while  the  quasi-public  corporation  is  of  a 
private  nature  and  object,  with  incidents  only  that 
are  public/ 

2.  Same  subject^Establishment  and  nature. — ^It 
is  established  under  law;  that  is,  it  may  be  created 
by  special  charter  enacted  by  the  general  assembly, 
without  popular  expression  or  action  from  the  inhab- 
itants of  the  territory;  indeed,  municipalities  have 
been  incorporated  in  direct  antagonism  to  the  ex- 
pressed wish  of  the  people.  Or  it  may  be  voluntarily 
organized  by  the  residents  of  a  specified  territory 
under  genera!  incorporation  laws,  enacted  for  such 
purpose,  and  authorizing  the  erection  of  a  munici- 
pality by  such  means.  When  fully  incorporated, 
both  are  equally -perfect  public  corporations. 

The  incorporation  of  a  municipality  is  a  sovereign 
act  of  legislation,  because  in  this  country  no  other 
governmental  power  may  create  such  a  corporation. 
The  power  may  not  be  delegated  to  any  inferior 
body.  The  Pedeiml  Congress  or  the  legislatures  of 
the  states  alone  possess  this  inherent  creative  power. 
The  municipal  corporation  unites  the  people  and  the 
land,  for  neither  people  or  land  alone  can  constitute  a 
municipality.  Like  a  home,  it  requires  a  union  of 
both  elements — ^the  land  to  give  it  body,  and  men  to 
give  it  spirit  and  life.  It  has  a  prescribed  boundary, 
because  the  limits  of  the  municipality  must  be  fixed 
and  definite,  that  its  territorial  jurisdiction  may  not 
be  uncertain  or  doubtful. 

I  McKim  V.  Odom,  3  Bland's  Ch.  407  (Md.),  Leaoing  Illustrative  Cases. 
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The  body  is  corporate  and  politic,  because  it  is 
authorized  and-organized  as  an  agency  of  the  state 
for  public  uses  and  the  public  good.^  -^ 

It  is  local,  because,  unlike  the  ancient  cities,  its 
powers  and  franchises  are  to  be  confined  to  its  terri- 
torial limits,  or  lands  immediately  contiguous  which 
are  sometimes  included  for  police  and  sanitary  pur- 
"  poses.  • 

It  is  for  self-government,  because  the  idea  of  for- 
eign domination  and  exclusion  of  the  people  of  a 
city  or  town  from  the  administration  of  its  internal 
affairs  is' repugnant  to  the  fundamental  conception 
of  a  municipality  and  the  genius  of  American  insti- 
tutions. "Municipium"  means  a  free  town,  and 
''municeps"  a  free  citizen  thereof,  as  those  ideas  were 
conceived  in  the  Roinan  Empire. 

A  city  not  governed  by  its  own  laws  and  ordinances 
in  its  domestic  concerns  is  not  a  municipality,  either' 
by  history  or  etymology.  It  must  have  powers,  or  it 
cannot  be  a  government — ^powers  sufficient  to  author- 
ize it  to  make  its  own  laws  and  enforce  them. 
'  3.  Creation.^The  creation  of  municipal  corpora- 
tions within  the  limits  of  a  state  is  the  appropriate 
and  exclusive  function  of  the  legislative  power  of 
that  state,  as  explained  above. 

All  governmental  power  of  the  state  in  our  country 
inheres  in  the  people  of  the  state.  They  organize 
their  government  by  a~  constitution,  wherein  they  con- 
fer aU  legislative  power  upon  the  legislative  depart- 
ment. The  granting  of  any  right,  power,  or  fran- 
chise pertaining  to  public  matters  is  obviously  a  func- 

2  People  V.  Ingersoll,  56  N.  Y.  1,  Leading  Illustrative  Cases. 
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tion  of  legislation,  and  cannot  be  within  the  province 
of  the  executive  or  judicial  departments.  A  munici- 
pal corporation  requires  this  grant  of  governmental 
authority  as  the  essential  condition  of  its  being.  The 
legislature  has  a  discretion,  uncontrolled  by  any  con- 
stitutional limitations,  to  decide  when  a  given  locality 
has  a  sufficient  number  of  inhabitants  to  entitle  it  to 
be  incorporated  as  a  city.^ 

The  power  to  create  a  municipal  corporation  be- 
ing vested  in  the  legislature,  implies  the  power  to 
create  it  with  such  limitations  as  that  body  may  see 
fit  to  impose,  and  to  impose  the  same  at  any  stage  of 
the  municipality's  existence.* 

Whether  this  power  may  be  delegated  by  the  legisr 
lature  to  either  of  the  other  coordinate  departments 
of  government,  or  the  chief  officers  thereof,  or  any 
inferior  officer  or  board  therein,  is  a  subject  of  appar- 
ent conflict  in  the  decisions  of  the  courts.  But  if 
the  legislature  authorize  the  formation  of  corpora- 
tions by  gene:cal  law,  it  may  empower  courts  or  boards 
to  do  ministerial  acts  necessary  to  bring  the  corpo- 
rations into  being.  It  has  also  been  held  that  the 
legislature  may  by  special  provision  in  the  charter 
designate  persons  to  issue  a  certificate  of  incorpora- 
tion whenever  it  shall  be  satisfied  that  charter  con- 
ditions have  been  complied  with. 

4.  Who  may  grant  charters. — The  charters  of 
municipal  corporations  may  be  granted  by  (a)  the 
Congress  of  the  United  States ;  (b)  the  state  legisla- 

8  Mattox  V.  state,  115  Ga.  212,  41  S.  E.  709. 

4  Bedell  v.  Moores,  63  Neb.  219,  88  N.  W.  243,  55  L.  R.  A.  740,  93  Am. 
St.  Eep.  431 ;  Berlin  v.  Gorham,  34  N.  H.  266,  Leading  Illustrative  Cases. 
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tures;  (c)  territorial  legislatures,  when  authorized 
by  Congress. 

By  the  Federal  Constitution,  Congress  is  vested 
with  "power  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  belonging  to 
the  United  States,"  and  "to  exercise  exclusive  legis- 
lation over  such  district  as  may  become  the  seat  of 
the  Government  of  the  United  States."  Under  this 
authority,  Congress  has  organized  territories,  and 
also  chartered  cities  and  towns  within  their  bound- 
aries. 

The  authority  of  the  state  legislatures  to  incorpo- 
rate cities  and  towns  as  useful  and  indispensable 
agencies  in  the  efficient  administration  of  government 
is  inherent  and  undoubted.  All  legislative  power  not 
granted  to  Congress  is  reserved  to  the  states.  As 
a  necessary  consequence,  a  state  legislature  rnay  enact 
any  law  not  forbidden  by  the  state  or  Federal  Con- 
stitution. 

General  assemblies  have  exclusive  authority  to 
create  municipal  corporations  within  the  territorial 
limits  of  the  states,  in  such  manner  and  under  such 
conditions  as  they  may  ordain.  Under  this  exercise 
of  inherent  power  have  been  created  the  municipal 
corporations  of  this  country,  and  by  these  municipali- 
ties are  administered  all  local  municipal  affairs  of 
millions  of  people,  involving  an  annual  expenditure 
therefor  of  multiplied  millions  of  dollars. 

The  territories  possess  no  inherent  or  sovereign 
power.  Such  power  as  they  have  has  been  expressly 
granted  to  them  by  Congress.  The  general  clause 
granting  to  the  territorial  legislature  power  over  "all 
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rightful  subjects  of  legislation"  has  been  held  suffi- 
cient to  authorize  the  legislature  to  create  municipal 
and  other  corporations  within  the  territorial  limits.® 

5.  Legislative  discretion. — The  exercise  of  the 
legislative  functions  of  creating  municipal  corpora- 
tions is  whoUy  within  the  discretion  of  the  legisla- 
ture, and  not  subject  to  the"  control  of  the  judicial 
power. 

No  power  resides  in  any  other  department  of  the 
government  to  compel  the  legislature  to  enact  any 
law;  and  no  record  is.  found  of  any  case  in  which 
the  aid  of  the  courts  was  invoked  to  compel  the  legis- 
lative assembly  to  perform  fhe  constitutional  duty  so 
imposed  upon"  it ;  nor  has  any  case  been  reported  in 
which  a  court  has  .assumed  to  enjoin  the  corporation 
from  assuming  and  exercising  its  franchises  for  the 
reason  that  the  legislature  had  acted  unwisely  or  had 
abused  its  discretion  in  granting  the  charter  of  incor- 
poration. In  states  where  there  is  no  constitutional 
requirement  for  popular  assent  to  the  erection  of  a 
municipality,  the  power  of  the  legislature  to  create  a 
municipal  corporation  is  absolute,  and  its  discretion 
not  a  subject  for  inquiry  or  review  by  the  courts. 

The  general  assembly  having,  in  the  exercise  of 
its  undoubted  constitutional  power,  decided  .that  a 
certain  village  or  hamlet  ought  to  be  incorporated, 
and  enacted  the  requisite  legislation  to  that  end,  all 
inquiry  as  to  the  legislative  motive  or  intention,  ex- 
cept as  appearing  from  the  act  itself,  is  excluded 

5  So  under  the  territorial  organic  act  creating  the  territory  of  Colorado, 
the  legislative  assembly  had  power  to  establish  a  municipal  corporation; 
Deitz  V.  City  of  Central,  1  Colo.  323. 
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from  judicial  consideration.  If  the  act  is  constitu- 
tionally passed,  the  corporation  is  lawfully  created, 
and  that  is  an  end  of  the  matter.  In  some  states, 
howeyer,  this  power  of  creating  involuntary  munici' 
pal  corporations  does  not  exist  in  the  legislature. 
This  is  true  of  Ohio,  Massachusetts,  and  other  states 
where  there  are  constitutional  provisions  requiring 
the  popular  consent  before  the  corporation  can  come 
into  existence. 

.6.  Legislative  power — How  exercised. — ^The  leg- 
islature, maless  specially  directed  or  limited  by  the 
constitution,  may,-  in  its  discretion,-  create  corpora- 
tions (a)  by  a  special  charter;  (b)  londer  general 
legislation  authorizing  the  erection  and/organization 
<)f  corporations  if  done  in  accordance  with  the  popu- 
lar will. 

When  a  community  desires  a  charter  granting 
peculiar  corporate  privileges,  or  when  a  legislature 
thinks,  that  a  community  should  exercise  corporate 
powers  of  a  peculiar  character,  a  special  act  called 
a  "charter"  is  enacted  for  such  community.  This  is 
peculiarly  true  in  regard  to  our  great  cities,  all  of 
which  exist  under  elaborate  charters  specifying  the 
franchises,  privileges,  and  powers  of  the  corporation, 
ilae  various  departments  and  officers,  thereoif,  the  du- 
ties and  powers  of  each,  and,  indeed,  all  other  things 
supposed  to  be  necessary  to  the  well-being  of  the 
corporate  community  which  can  be  enacted  into  gen- 
eral law.  This  charter  is  the  constitution  of  the 
municipality,  which  under  it  may  enact  by-laws  or 
ordinances  not  inconsistent  with  it  or  with  the  law 
of  the  land. 
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7.  General  charter. — Municipal  incorporation  un- 
der general  law  is  tlius  effected:  Usually  an  act  is 
passed  prescribing  the  conditions  upon  .which  com- 
munities may  become  incorporated  as  cities,  bor- 
oughs, or  villages,  and  directing  the  steps  to  be  taken 
to  bring  about  the  incorporation.  Ordinarily,  the 
provisions  of  such  act  are  that,  whenever  the  people 
residing  within  the  boundaries  containing  a  certain 
number  of  acres  or  square  miles  wish  to  become  incor- 
porated, they  shall  manifest  that  desire  by  public 
election ;  then  the  incorporation  shall  be  effected  by 
another  election  for  choosing  the  necessary  officers 
to  manage  and  control  the  affairs  of  the  municipal- 
ity; whereupon  the  corporation  shall  become  and 
be  vested  with  certain  powers,  privileges,  rights, 
and  franchises  specified  and  enumerated  in  the  law. 
This  organization  usually  takes  place  under  the 
direction  of  some  court  or  other  existing  agency  of 
the  state,  and  the  result  of  the  popular  action,  called 
a  "charter,"  is  properly  recorded  in  the  county  office. 

8.  Constitutional  provisions. — ^In  some  states  the 
constitution  provides  that  no  corporations  shall  be 
created  by  special  law.  The  language  employed  in 
the  various  constitutions  is  not  uniform  or  iden- 
tical, though  the  pivotal  question  in  each  case  seems 
to  be  whether  the  general  term  "corporation"  in- 
cludes municipal  corporations.  In  New  York,  Ohio, 
Kansas,  and  Nebraska,  the  decisions  are  to  the  effect 
that  the  word  "corporation,"  or  phrase  "body  politic 
and  corporate,"  includes  municipal  corporations  as 
well  as  private.  But  in  New  Jersey,  Tennessee,  and 
Rhode  Island  the  holding  is  to  the  contrary. 
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In  two  states  of  the  Union — Missouri  and  Califor- 
nia— there  is  a  constitutional  provision  that  cities 
having  more  than  one  hundred  thousand  population 
may  frame  their  charters  for  themselves,  subject  to 
certain  restrictions  and  limitations  expressed  in  the 
constitutional  provision  permitting  it. 

9.  Compliance  with  conditions. — Substantial  com- 
pliance with  the  requirements  of  the  general  laws  for 

'  municipal  corporations  is  essential,  and  is  sufficient. 
The  erection  of  a  municipality  is  not  academic,  but 
political ;  and  so  the  courts  apply,  in  cases  challeng- 
ing the  existence  of  the  corporations,  those  larger 
rules  of  life  and  action  which  pertain  to  public 
affairs,  and  give  substantial  justice. 

From  these  considerations  of  public  policy  have 

;  arisen  a  class  of  corporations  known  as  corporations 
de  facto.  A  corporation  de  facto  is  an  existing  cor- 
poration, defective  in  some  essential  feature  of  or- 
ganization, but  with  a  right  to  continued  existence 
which  may  be  impeached  only  by  the  state  in  a  direct 
proceeding  for  that  purpose. 

To  constitute  a  corporation  de  facto,  there  must 
be  (1)  a  valid  law  authorizing  incorporation;  (2)  an 
attempt  in  good  faith  to  organize  under  it;  (3)  a 
colorable  compliance  with  this  law;  and  (4)  an 
assumption  of  corporate  powers.  ^ 

10.  Corporations  by  implication. — ^A  corporation 
may  be  created  by  implication  as  well  as  by  positive 
expression  of  the  statute,  provided  there  is  a  clear 
manifestation  of  legislative  intention  to  constitute 
a  corporation,  or  to  invest  it  with  corporate  powers 
and  franchises,  or  to  recognize  an  existing  body  as 
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having  the  essential  franchises  and  powers  of  a  cor- 
poration. The  usual  words  employed  in  a  royal 
charter  to  constitute  a  corporation  were:  "We  cre- 
ate, erect,  found,  incorporate,"  though  words  of  simi- 
lar import  were  held  sufficient  at  the  common  law. 

The  rules  of  the  common  law  in  regard  to  corpora- 
tions are  of  general  application  in  this  country,  and 
wherever  powers  and  privileges  existing  only  under 
incorporation  are  (conferred  upon  a  hody  of  persons,  ^ 
or  upon  the  residents  or  inhabitants  of  a  certain  town 
or  district,  a  corporation  will  be  implied,  to  the  end 
that  the  grant  may  not  fail. 

11.  Popular  consent. — ^Except  in  those  states 
where  the  constitution  requires  popular  assent  to  the 
crea,tion  of  a  municipality,  it  is  not  necessary  that 
a  special  charter  shalL  be  assented  to  by  the  people. 
Since  the  municipality  is  created  at  the  legislative 
discretion,  and  for  the 'public  welfare,  as  an  instru- 
mentality of  government,  it  is  not  essential  that  the 
inhabitants  or  residents  of  the  municipal  boundaries 
shall  give  consent  to  the  charter,  as  is  required  in  the 
case  of  private  corporations. 

Where  the  incorporation  is  under  general  law,  how- 
ever, the  popular  assent  is  usually,  if  not  invariably, 
required,  as  an  essential  feature  of  the  incorporation, 
and  a  condition  precedent  thereto.  The  state  says 
to  its  citizens  in  all  its  populous  subdivisions:  "It 
is  permitted  to  you,  but  not  required  of  you,  to  be 
incorporated  as  a  municipality..  Choose  whether  you 
will  be  so.  If  you  vote  to  apply  the  provisions  of  the 
general  incorporation  law  to  yourselves,  then  and 
thereby  you  will  become  a  municipal  corporation." 
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12.  Validity— How  tested.— The  validity  of  a 
municipal  corporation  is  not  subject  to  private  or 
collateral  attack,  but  is  subject  to  impeackment  only 
by  tbe  state  in  a  direct  proceeding  for  that  purpose. 
The  state  bas  created  the  municipality  as  an  agency 
of  government.  It  may  terminate  that  existence  at 
will.  But  even  the  state  has  been  held  estopped  from 
denying  the  validity  of  the  incorporation  where,  the 
municipality  has  existed  and  exercised  corporate 
functions  for  a  long  time  with  the  consent  of  the 
state ;  and,  whenever  the  question  of  the  validity  of 
incorporation  is  raised,  there  is  a  strong  tendency  by 
the  courts,  in  recognition  of  the  status  quo  (existing 
condition),  to  uphold  the  validity  and  power  of  the 
municipality. 

13.  Alteration. — The  legislature  also  has  plenary 
powers,  unless  forbidden  by  the  constitution:  (a) 
to  change  the  boundaries  of  municipal  corporations 
so  as  to  enlarge  or  decrease  their  territory;  (b)  to 
divide  a  municipal  corporation  into  two  or  more  sep- 
arate municipalities;  (c)  to  unite  two  or  more  sepa- 
rate municipal  corporations  into  a  single  one;  (d) 
to  amend  the  charter,  either  by  special  or  general 
legislation,  so  as  to  increase  or  diminish  the  munici- 
pal powers ;  (e)  to  repeal  the  charter,  and  thereby 
dissolve  the  corporation. 

Territorial  changes.  In  enlarging  the  boimdaries 
of  a  municipality,  only  adjacent  or  contiguous  ter- 
ritory can  be  attached.  The  courts  of  the  country- 
have  been  inclined  to  restrict  the  scope  of  the  legis- 
lative power  in  enlarging  corporations  so  as  to  ob- 
serve the  unity,  territorial  as  well  as  legal,  of  a  munic- 
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ipal  corporation.  Accordingly,  it  has  been  ruled  that 
non-contiguous  territory  cannot  be  annexed.  In  some 
instances  the  expression  is:  The  land  annexed  must 
be  contiguous  or  adjacent.  It  has  also  been  held 
that  an  unoccupied  tract  of  land  cannot  be  added  to 
the  territory  of  a  village  merely  for  the  purpose  of 
.  increasing  the  tax  list  and  village  revenue,  but  that 
when  such  lands  are  platted  and  held  for  sale  for 
use  as  town  lots,  or  held  and  sold  as  town  property, 
they  may  be  annexed  to  the  corporation.  They  may 
also  be  annexed  when  they  are  needed  for  any  proper 
municipal  purpose,  such  as  sewer,  gas,  or  water,  or 
to  supply  residence  sites  for  citizens,  or  when  they 
furnish  a  present  abode  for  a  large  number  of  per- 
sons, or  are  valuable  for  prospective  town  uses. 

The  legislative  assembly  may  also  diminish  munic- 
ipal boundaries  by  excision  of  a  part  of  the  territory. 
This,  too,  may  be  done  without  consulting  the  munici- 
pality, or  that  portion  of  its  citizens  thus  summarily 
deprived  of  municipal  privileges,  unless  forbidden  by 
constitutional  limitations.  In  short,  this  power  of 
increase  and  diminution  of  municipal  territory  is 
plenary,  inherent,  and  discretionary  in  the  legisla- 
ture, and,  when  duly  exercised,  cannot  be  revised  by 
the  courts. 

14.  Division  of  territory. — ^The  legislature  may 
likewise,  without  the  consent  of  the  people  of  a  munic- 
ipality, divide  the  same  into  two  separate  and  dis- 
tinct municipal  corporations.  In  cases  of  such  divi- 
sion the  legislature  may  apportion  the  burden  of 
indebtedness  between  the  two,  and  determine  the 
portion  to  be  borne  by  each.    It  may  likewise  provide 
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for  a  division  of  the  property  of  the  old  municipality 
between  the  two  parts  thereof.  In  absence  of  legis- 
lative regulation,  each  portion  wUl  hold  in  severalty 
for  public  purposes  the  public  property  which  falls 
within  its  limits, 

15.  Consolidation. — ^Likewise  it  is  competent  for 
the  legislature,  unless  forbidden  by  the  constitution, 
to  unite  two  or  more  distinct  municipalities  having 
contiguous  territory  into  a  single  municipal  corpora- 
tion, without  the  consent  of  those  corporations  or  the 
peqple  thereof,  and  also  to  provide  for  the  disposition 
of  the  municipal  funds  in  the  several  corporate  treas- 
uries, or  past  due  at  the  date  of  consolidation.  Those 
items  of  property  belonging  to  the  two  old  corpora- 
tions so  united,  unless  otherwise  expressly  provided, 
become  the  property  of  the  new  corporation,  and  the 
corporate  indebtedness  of  the  two  former  corpora- 
tions becomes  the  indebtedness  of  the  consolidation. 

16.  Legislative  power.--The  power  of  the  legis- 
lature over  a  municipal  corporation  extends  to  the 
amendment  of  its  charter  in  such  manner  and  to 
such  extent  as  may  seem  wise  to  the  legislature.  An 
entirely  new  charter  may  be  enacted  for  the  new  cor- 
poration, or  specific  amendments  made  to  the  origi- 
nal. Amendments  may  be  made  to  the  general  cor- 
poration laws,  or  new  general  laws  may  be  enacted, 
which  will  have  the  effect  of  modifying  the  charter. 
Mr.  Justice  Field,  touching  the  dissolution  of  the 
municipality  of  Memphis,  said:  "There  is  no  con- 
tract between  the  state  and  the  public  that  the  char- 
ter of  a  city  shall  not  at  all  times  be  subject  to  legis- 
lative control.     There  is  no  such  thing  as  a  vested 

155 


14  LAW  OF  MUNICIPAL  CORPORATIONS 

right  held  by  any  individuals  in  the  grant  of  legis- 
lative power  to  a  municipality."® 

17.  Dissolution.— The  legislature  may,  too,  at  its 
pleasure,  repeal  the  charter  of  a  municipal  corpora- 
tion, and  thereby  terminate  its  existence.  The  loss 
of  an  integral  part  of  a  municipal  corporation  would 
practically  destroy  it,  as  if  the  people  should  all 
remove  from  the  territory,  or  it  should  be  swallowed 
by  an  earthquake  or  volcanic  eruption.  The  corpo- 
rations of  Herculaneum  and  Pompeii  were  as  effectu- 
ally destroyed  as  the  cities  themselves,  and  it  caijnot 
be  doubted  that  a  municipal  corporation  would  be  as 
effectually  destroyed  by  American  as  by  Roman 
ashes  and  lava. 

Historically,  however,  and  legally,  too,  the  only 
form  of  dissolution  known  to  American  municipali- 
ties is  legislative.  Whenever  and  however,  and  Jrom 
whatever  motive  or  purpose,  the  legislature  shaU 
repeal  the  charter  of  a  municipal  corporation,  its 
life  is  ended. 

The  citizens  and  creditors  of  the  corporation,  hav- 
ing vested  rights  in  certain  property,  franchises,  and 
powers  of  the  corporation,  may  protect  and  assert 
them  through  recognized  remedies  in  the  courts  of 
law  and  equity,  state  or  federal.  The  pursuit  of  these 
remedies  by  the  citizens  and  creditors  is  simply  the 
administration  of  the  estate  of  the  deceased. 

8  Meriwether  v.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197,  Leading  Illustra- 
rnvE  Casiss. 
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CHAPTER  II. 

THE  CHARTER— CREATOR  AND  CREATURE. 

18.  General  and  special  charters. — Municipal  cor- 
porations in  the  United  States,  with  reference  to  the 
mode  of  their  creation,  are  divisible  into  two  great 
classes :  (a)  corporations  created  by  special  act  of 
the  legislature;  (b)  corporations  organized  under 
general  incorporation  statutes.  Every  municipal  cor- 
poration has,  or  should  have,  as  a  warrant  for  its 
existence  and  authority,  some  official  document  issued 
under  law  by  some  duly  constituted  ministerial  agent, 
showing  its  constitution  and  the  limits  of  its  author- 
ity. This  dociunent,  which  is  generally  called  its 
charter,  when  issued  under  a  special  act,  is  usually 
in  the  form  of  a  duly  certified  copy  of  such  special 
act  under  the  great  seal  of  the  state;  but,  when' 
issued  under  the  authority  of  general  statutes,  it 
may  take  the  form  of  either  a  charter,  or  a  court 
decree,  or  a  certificate  showing  the  fact  of  incorpo- 
ration for  municipal  purposes.  This  document  may 
contain  a  description  of  the-territory,  and  a  full  out^ 
line  of  the  powers,  such  as  appear  in  special  charters, 
or  it  may  be  merely  a  certificate  of  the  fact  of  incor- 
poration of  the  specified  municipality,  in  which  case 
reference  must  necessarily  be  had  to  the  general 
statutes  for  powers  and  privileges,  and  to  other  offi- 
cial  documents   showing,  boundaries   and   further 
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details  as  essential  conditions  precedent  to  the  grant- 
ing of  the  charter. 

A  municipal  charter,  whatever  be  its  form,  is  a 
written  document  constituting  the  persons  residing 
within  fixed  boundaries,  and  their  successors,  a  body 
corporate  and  politic  for  and  within  such  boundaries, 
and  prescribing  the  powers,  privileges,  and  duties  of 
the  corporation. 

19.  American  charters. — ^An  outline  of  the  gen- 
eral features  of  the  modern  charter  for  an  American 
municipality  is  the  following : 

(1)  The  inhabitants  of  the  town. or  city  by  its 
proper  name  are  constituted  a  body  politic  and  cor- 
porate, with  right  of  perpetual  succession,  and  power 
to  use  a  common  seal,  sue  and  be  sued,  purchase  and 
hold  property,  etc. 

(2)  The  territorial  boundaries  are  distinctly  de- 
fined, and  the  division  of  the  territory  into  wards. 

(3)  The  governing  body  of  the  corporation  is  or- 
dained, composed  of  one  or  two  divisions  usually 
called  aldermen  or  councilmen. 

(4)  The  qualifications  of  the  voters  are  prescribed, 
commonly  the  same  as  voters  at  state  elections ;  but 
sometimes  the  voters  are  required  to  be  property- 
owners  residing  within  the  corporate  limits,  or  own- 
ers of  real  estate  within  the  limits  residing  elsewhere. 

(5)  The  ofi&cers  to  be  chosen,  and  the  mode  of  their 
election  are  declared. 

(6)  An  enumeration  of  the  powers  of  the  city 
council,  such  as  to  levy  and  collect  taxes,  make  local 
improvements,  enact  local  ordinances,  punish  viola- 
tions  thereof,   borrow  money,  make  streets,   hold 
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courts,  and  numerous  other  appropriate  municipal 
powers. 

This  charter,  resembling  the  constitution  of  the 
state,  is  the  paramount  law  of  the  municipality.  But 
with  it  must  be  considered,  also,  the  state  statutes 
and  constitution,  and  the  general  jurisprudence  of 
America,  and  the  public  plolicy  of  the  state. 

20.  Municipal  powers. — ^Under  a  general  grant  of 
authority  to  pass  such  by-laws  as  shall  be  needful 
to  the  good  order  of  the  city,  power  has  been  upheld 
to  ''establish  all  suitable  ordinances  for  administer- 
ing the  government  of  the  city,  the  preservation  of 
the  health  of  the  inhabitants,  and  the  convenient 
transaction  of  business  within  its  limits."  The  gen- 
eral welfare  clause  has  also  been  held  to  confer  power 
to  prevent  the  keeping  of  bawdy-houses ;  the  feeding 
of  cows  on  distillery  slops,  and  selling  their  milk 
within  the  city ;  ,the  public  exposure  for  sale,  or  sale 
of  merchandise  on  Sunday;  the  sale  of  liquor  on 
Sunday;  the  keeping  of  saloons,  restaurants,  and 
other  places  of  public  entertainment  open  after  ten 
o'clock  at  night;  the  carrying  on  of  the  laundry  busi- 
ness in  a  certain  portion  of  the  city;  to  forbid  all 
disorderly  shouting,  dancing,  etc.,  in  streets  and  pub- 
lic places;  to  regulate  the  keeping  and  selling  of 
gunpowder  within  the  corporate  Htnits;  to  require 
elevators  inside  all  stores  to  be  inclosed ;  to  prohibit 
the  throwing  of  heavy  or  dangerous  articles  from 
upper  stories  of  buildings  into  streets  and  open 
spaces  near  them  used  as  public  passways ;  to  estab- 
lish fire  limits,  and  to  prevent  the  erection  therein 
of  wooden  buildings ;  to  prohibit  cruelty  to  animals ; 
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to  prohibit  visiting  at  gambling  houses;  and  to  fix 
the  time  and  places  of  holding  public  markets  for  the 
sale  of  food,  and  regulating  the  same. 

Powers  Denied.  But  on  the  contrary,  it  has  been 
held  that  the  general  welfare  clause  does  not  author- 
ize a  city  to  aid  in  constructing  a  plank  road  or  toll 
bridge  by  a  private  company  beyond  the  corporate 
limits;  nor  to  require  the  proprietor  of  a. theater,, 
circus,  or  other  licensed  place  of  exhibition  to  pay  a 
police  officer  for  attendance  upon  the  place;  nor  to 
subject  to  a  fine  "any  person  whose  known  character 
is  that  of  a  prostitute";  nor  to  levy  taxes  upon  re- 
tailers of  ardent  spirits;  nor  to  require  druggists 
to  furnish  verified  statements  quarterly  of  the  kind 
and  quantity  of  intoxicating  liquors  sold,  and  to 
whom;  nor  to  exact  a  license-fee  from  peddlers  in. 
the  discretion  of  the  mayor;  nor  to  require  cotton 
merchants  to'  keep  a  record  of  their  purchases  of 
loose  cotton;  nor  to  prohibit  street-processions,  with 
musical  instruments,  banners,  torches,  singing,  and 
shouting;  nor  to  require  a  license-tax  for  a  tempo- 
rary stand  for  the  sale  of  lemonade,  cake,  etc. ;  nor 
to  prescribe  a  different  mode  of  trial  and  punish- 
ment, in  addition  to  that  provided  by  the  state  law,^ 
for  enticing  and  harboring  seamen ;  nor  to  regulate 
and  license  the  sale  of  liquors,  in  addition  to  the 
state  regulation  and  license;  nor  to  prohibit  the 
retail  of  liquors  by  one  duly  licensed  by  the  state; 
nor  to  forbid  it  during  any  divine  service  held  within, 
the  corporate  limits. 

21.    Corporate  powers,  classes  of.— The  powers, 
functions,  and  duties  of  a  municipa,l  corporation  are 
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mails."  And,®  ** notice  is  deemed  to  have  been  de- 
posited in  the  post-of&ce  when  deposited  in  any 
branch  post-office  or  in  any  letter  box  under  the 
control  of  the  post-office  department." 

160.  Time  within  which  notice  must  be  given — 
Where  the  parties  reside  in  the  same  place. — "Where 
the  person  giving  and  the  person  to  receive  notice 
reside  in  the  same  place,  notice  must  be  given  within 
the  following  times: 

"1.  If  given  at  the  place  of  business  of  the  per- 
son to  receive  notice,  it  must  be  given  before  the 
close  of  business  hours  on  the  day  following. 

"2.  If  given  at  his  residence,  it  must  be  given 
before  the  usual  hours  of  rest  on  the  day  following. 

"3.  If  sent  by  mail,  it  must  be  deposited  in  the 
post-office  in  time  to  reach  him  in  the  usual  coin-se 
on  the  day  following."'' 

Where  the  parties  reside  in  different  places. 
"Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  different  places,  the  notice  must  be 
given  within  the  following  times: 

"1.  If  sent  by  mail,  it  must  be  deposited  in  the 
post-office  in  time  to  go  by  mail  the  day  following 
the  day  of  dishonor,  or  if  there  be  no  mail  at  a  con- 
venient hour  on  that  day,  by  the  next  mail  there- 
after.® 

"2.  If  given  otherwise  than  through  the  post- 
office,  then  within  the  time  that  notice  would  have 
been  received  in  due  course  of  mail,  if  it  had  been 

8  n'.  I.  L.,  §  106. 
1 N.  I.  L.,  §  103. 

8  Lawson  &  Covode  v.  Farmers'  Bank,  etc.,  1  Ohio  St.  206,  Leading  Iiius- 
TEATiVE  Cases. 
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deposited  in  the  post-office  within  the  time  specified 
in  the  last  sub-division."® 

In  applying  the  rules  here  stated,  the  court,  in  the 
c^se  of  First  National  Bank  of  Shawano  v.  Miller," 
held  that  a  mail  which  departed  between  the  hours 
of  9  and  10  a.  m.  left  at  a  "reasonable  hour"  and  that 
a  notice  deposited  too  late  for  that  mail  was  ineffec- 
tive. 

161.  Successive  notices. — The  statute  states  the 
rules,  thus: 

1.  "Where  a  party  receives  notice  of  dishonor, 
he  has,  after  the  receipt  of  such  notice,  the  same 
time  for  giving  notice  to  antecedent  parties  that  the 
holder  has  after  dishonor."" 

2.  "Where  the  instrument  has  been  dishonored 
in  the  hands  of  an  agent,  he  may  either  himself  give 
notice  to  the  parties  liable  thereon,  or  he  may  give 
notice  to  his  principal.  If  he  give  notice  to  his  prin- 
cipal, he  must  do  so  within  the  same  time  as  if  he 
were  the  holder  and  the  principal  upon  the  receipt 
of  such  notice  has  himself  the  same  time  for  giving 
notice  as  if  the  agent  had  been  an  independent 
holder.  "^^ 

Thus  under  rule  1  as  above  stated  if  A  indorses 
to  B  and  B  to  C  and  C  to  D,  the  time  for  bringing 
notice  to  A  may  be  very  much  extended  if  the  notice 
H;ravels  back  through  the  chain  of  successive 
indorsers,  for  each  "in  turn  has  a  day  after  receiving 
notice  within  which  to  notify  his  predecessor  in  title. 

0  N.  I.  L.,  §  104. 

10  139  Wis.  126,  120  N.  W.  820. 

11  N.  I.  L.,  §  107. 

12  N.  I.  K,  §  94. 
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But  this  rule  does  not  operate  to  extend  the  time 
within  which  a  direct  notice  is  permitted  to  be  given. 
For  example,  if  in  the  case  supposed  D  should 
sae  fit  to  send  a  direct  notice  to  A  his  time  for  so 
doing  would  expire  with  the  next  day  after  dis- 
honor. 
r  162.  When  delay  excused. — The  statute  pro- 
vides :^^  "Delay  in  giving  notice  of  dishonor  is  ex- 
cused when  the  delay  is  caused  by  circumstances 
beyond  the  control  of  the  holder,  and  not  imputable 
to  his  default,  misconduct,  or  negligence.  When  the 
cause  of  delay  ceases  to  operate,  notice  must  be  given 
with  reasonable  diligence." 

Thus  if  a  person  be  ignorant  of  the  address  of  the 
party  to  be  notified,  delay  is  excusable  provided  a 
reasonable  effort  is  made  to  ascertain  the  place  where 
the  notice  should  be  sent.  But  after  the  address  is 
learned,  the  notice  must  be  sent  not  later  than  the 
day  following." 

Likewise  if  communication  be  cut  off  by  war  or 
pestilence,  delay  is  excused  till  intercourse  is 
restored." 

But  mere  inconvenience,  such  as  illness  in  the 
family,  will  not  excuse  delay.^® 

163.  When  notice  dispensed  with  entirely. — The 
law  is  laid  down  in  general  terms  in  the  Negotiable 
Instruments  Law,  as  follows: 

1.  "Notice  of  dishonor  is  dispensed  with  when, 
after  the  exercise  of  reasonable  diligence,  it  cannot 

IS  N.  I.  L,  8  112. 

"Gladwell  t.  Turner,  L.  E.  5  Exch.  59  (Eng.). 

IS  James  k  Co.  v.  Wade,  21  La.  Ano.  548. 

le  TiiTnsr  t.  Leaeh,  2  Ames,  Cases  on  Bills  and  Notes,  381. 
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be  given  to  or  does  not  reach  the  parties  sought  to 
be  charged."" 

2.  "Notice  of  dishonor  is  not  required  to  be  given 
to  the  drawer  in  either  of  the  following  cases : 

(1)  "Where  the  drawer  and  drawee  are  the  same 
person. 

(2)  When  the  drawee  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract. 

(3)  When  the  drawer  is  the  person  to  whom  the 
instrument  is  presented  for  payment. 

(4)  Where  the  drawer  has  no  right  to  expect  or 
require  that  the  drawee  or  acceptor  will  honor  the 
instrument.  "^^ 

3.  "Notice  of  dishonor  is  not  required  to  be  given 
to  an  indorser  in  either  of  the  following  cases: 

(1)  Where  the  drawee  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract,  and  the 
indorser  was  aware  of  the  fact  at  the  time  he  indorsed 
the  instrument. 

(2)  Where  the  indorser  is  the  person  to  whom 
the  instrument  is  presented  for  payment. 

(3)  Where  the  instnunent  was  made  or  accepted 
for  his  accommodation."^® 

4.  "Where  due  notice  of  dishonor  by  non-accept- 
ance has  been  given,  notice  of  a  subsequent  dishonor 
by  non-payment  is  not  necessary,  unless  in  the  mean- 
time the  instrument  has  been  accepted."^" 

5.  "An  omission  to  give  notice  of  dishonor  by 
non-acceptance  does  not  prejudice  the  rights  of  a 

"  N.  I.  L.,  §  112. 
18  N.  I.  L.,  §  114. 
"  N.  I.  L.,  i  115. 
20  N.  I.  L.,  §  116. 
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holder  in  due  course  subsequent  to  the  omission."** 
Waiver  of  notice.  1.  "Notice  of  dishonor  may 
be  waived,  either  before  the  time  of  giving  notice  ha^ 
arrived,  or  after  the  omission  to  give  due  notice,  and 
the  waiver  may  be  express  or  implied."** 

2.  "Where  the  waiver  is  embodied  in  the  instru- 
ment itself,  it  is  binding  upon  all  parties;  but  where 
it  is  written  above  the  signature  of  an  indorser,  it 
binds  him  only. ' '  ** 

3.  "A  waiver  of  protest,  whether  in  the  case  of 
a  foreign  bill  of  exchange  or  other  negotiable  instru- 
ment, is  deemed  to  be  a  waiver  not  only  of  a  formal 
protest,  but  also  of  presentment  and  notice."** 

164.  By  whom  notice  given. — The  general  rule  is 
that,  "notice  may  be  given  by  or  on  behalf  of  the 
holder,  or  by  or  on  behalf  of  any  party  to  the  instru- 
ment who  might  be  compelled  to  pay  it  to  the  holder, 
and  who,  upon  taking  it  up,  would  have  a  right  to 
reimbursement  from  the  party  to  whom  the  notice  is 
given."*® 

But,  as  indicated,  the  notice  need  not  be  given  ia 
person  by  the  party  thus  entitled  to  give  the  notice. 
The  notice  may  be  given  by  an  agent,  and  where 
given  by  an  agent  it  may  be  given  by  him  "either 
in  his  own  name  or  in  the  name  of  any  party  entitled 
to  give  notice,  whether  that  party  is  his  principal 
ornot."*" 


21 N.  I.  L.,  §  117. 

22  N.  I.  L.,  §  109. 

23  N.  I.  L.,  §  110. 
2*  N.  I.  L.,  §  111. 

25  N.  I.  L.,  §  90. 

26  N.  I.  U,  I  91. 
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Further  than  this,  however,  the  law  does  not  go. 
Mere  knowledge  of  dishonor  is  not  the  equivalent 
of  notice.  Hence  if  a  stranger  to  the  instrument 
notifies  any  party  secondarily  liable  it  is  of  no  effect. 

A  few  examples  will  serve  to  make  these  general- 
izations clearer,^^  A  indorses  a  note  to  B  and  B  to  C. 
The  note  is  dishonored  in  the  hands  of  G.  C  gives 
notice  to  B  one  day  late.  B  in  turn  notifies  A  on  the 
same  day  that  he  receives  notice  from  C.  The  lost 
time  is  thus  made  up,  as  it  were.  But  A  is  not  bound. 
The  notice  is  ineffectual,  for,  since  B  was  discharged, 
the  notice  was  not  given  by  one  bound  on  the  note. 

Again  a  bill  indorsed  by  C  is  held  by  D.  D's  attor- 
ney gives  notice  to  the  drawer,  but  by  mistake  gives 
it  in  C's  name  instead  of  D's.  The  notice  is  suffi- 
cient, provided  C  is  liable  to  D  and  has  a  right  of 
recourse  against  the, drawer. 

165.  Notice  by  one  ijiay  benefit  others. — ^The  Ne- 
gotiable Instruments  Law  provides:  "Where  notice 
is  given  by  or  on  behalf  of  the  holder  it  enures  for 
the  benefit  of  air  subsequent  holders  and  aU  prior 
parties  who  have  a  right  of  recourse  against  the 
party  to  whom  it  is  given- ' '  ^* 

Thus  in  Stafford  v.  Yates,^"  a  note  was  indorsed 
by  A  to  B  and  by  B  to  C.  C  presented  it  and,  pay- 
ment being  refused,  gave  notice  to  both  A  and  B. 
B  then  took  up  the  note  and  sued  A.  A  defended  on 
the  ground  that  B  had  not  notified  him.  Judgment 
was  given  for  B,  the  court  saying  that  the  notice 

27  Benjamin,  Chalmers'  Bills,  Notes  and  Checks  (2nd  Am.  ed.),  p.  186. 

28  N.  I.  L.,  §  92. 

29  18  Johns.  327  (N.  Y.). 
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given  by  C  enured  for  the  benefit  of  B.  Likewise  if 
C  after  thus  giving  notice  had  indorsed  to  D,  D  could 
have  recovered  either  against  A  or  B  on  the  strength 
of  C  's  notice. 

It  is  provided,  further,  in  the  Negotiable  Instru- 
ments Law  as  follows :  ^"  "Where  notice  is  given  by 
or  on  behalf  of  a  party  entitled  to  give  notice,  it 
enures  for  the  benefit  of  the  holder  and  all  parties 
subsequent  to  the  party  to  whom  notice  is  given." 

This  provision  may  be  illustrated  simply  as  fol- 
lows :  D  is  the  holder  of  a  note  indorsed  successively 
by  A,  B  and  C.  The  note  being  dishonored  in  D's 
hands,  D  gives  due  notice  to  C,  C  to  B  and  B,  in  turn, 
to  A.  The  notice  given  by  B  to  A  enures  for  the 
benefit  of  C  and  D.  D  then  may,  if  he  chooses,  bring 
his  action  against  A,  without  having  given  any  notice 
directly  to  A.*^ 

The  caution  should  be  added  that  in  a  case  like  this 
it  must  appear  that  each  indorser  in  the  chain  has 
given  notice  to  his  predecessor  in  due  time,  i.  e.,  not 
later  than  the  day  following  receipt  of  notice  by  him, 
and  in  the  proper  manner.  Thus,  if  in  the  case  sup- 
posed B  were  to  delay  too  long,  the.  chain  would  be 
broken  at  that  point. 

166.  To  whom  notice  may  be  given. — "Notice  of 
dishonor  may  be  given  either  to  the  party  himself  or 
to  his  agent  in  that  behalf.  "^^ 

It  is  not  always  easy  to  determine  who  is  an  agent 
within  the  meaning  of  this  rule.    It  has  been  said 


30  N.  I.L.,  §93. 

siLysaght  v.  Bryant,  9  C.  B.  (C.  P.)  46  (Eng.). 

»2  N.  I.  L.,  {  97. 
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that  tlie  authority  to  indorse  negotiable  paper  car- 
ries with  it  the  authority  to  receive  notice  of  disr 
honor.'* 

Notice  where  party  is  dead.  "Where  any  party 
is  dead,  and  his  death  is  known  to  the  party  giving 
notice,  the  notice  must  be  given  to  a  personal  repre- 
sentative, if  there  be  one,  and  if  with  reasonable 
diligence  he  can  be  found.  If  there  be  no  personal 
representative,  notice  may  be  sent  to  the  last  resi- 
dence or  last  place  of  business  of  the  deceased."'* 

Notice  to  partners.  "Where  the  parties  to  be  noti- 
fied are  partners,  notice  to  any  one  is  notice  to  the 
firm,  even  though  there  has  been  a  dissolution.'"' 

Notice  to  parties  jointly  liaile.  "Notice  to  joint 
parties  who  are  not  partners  must  be  given  to  each- 
of  them,  unless  one  of  them  has  authority  to  receive 
such  notice  for  the  others,'"® 

Notice  to  bankrupt .  "Where  a  party  has  been 
adjudged  a  bankrupt  or  an  insolvent,  or  has  made 
an  assignment  for  the  benefit  of  creditors,  notice 
may  be  given  either  to  the  party  himself  or  to  his 
trustee  or  assignee.'"^ 

167.  Where  notice  must  be  sent. — The  Negotiable 
Instruments  Law  provides:'^  "Where  a  party  has 
added  an  address  to  his  signature,  notice  of  dishonor 
must  be  sent  to  that  address,  but  if  he  has  not  given 
such  address,  then  the  notice  must  be  sent  as  follows: 

S3  rirth  V.  Thrush,  8  B.  &  C.  387  (Eng.) ;  see  also  Persons  v.  Kruger.  45 
App.  Div.  184,  60  N.  T.  S.  1078. 
84  N.  I.  L.,  §  98. 
35  N.  I.  L.,  §  99. 

86  N.  I.  L.,  §  100. 

87  N.  I.  L.,  §  101. 
38  N.  I.  L.,  §  108. 
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'1.  Either  to  the  post-office  nearest  to  his  place 
of  residence,  or  to  the  post-office  where  he  is  accus- 
tomed to  receive  his  letters;  or 

"2.  If  he  live  in  one  place,  and  have  his  place  of 
business  in  another,  notice  may  be  sent  to  either 
place;  or 

"3.  If  he  is  sojourning  in  another  place,  notice 
may  be  sent  to  the  place  where  he  is  so  sojourning. 

"But  where  the  notice  is  actually  received  by  the 
party  within  the  time  specified  in  this  act,  it  will  be 
sufficient,  though  not  sent  in  accordance  with  the 
requirements  of  this  section." 

168.  Protest— In  general. — ^We  have  seen  that,  in 
general,  two  steps  and  only  two  are  necessary  to 
charge  the  drawer  and  indorsers  of  negotiable  paper: 
first,  there  must  be  a  due  and  proper  presentment  of 
the  instrument  for  acceptance  or  payment,  or  both, 
as  the  case  may  be,  and  this  presentment  may  be 
made  either  by  the  holder  or  anyone  expressly  dele- 
gated by  him;  and,  second,  there  must  be  proper 
notice  of  dishonor  if  acceptance  or  payment  cannot 
be  obtained. 

It  must  now  be  emphasized  that  this  states  the  law 
only  as  to  inland  bills  of  exchange  and  all  promissory 
notes.  An  additional  step  is  required  to  charge  the 
drawer  and  indorsers  of  a  dishonored  foreign  bill  of 
exchange.    That  step  is  called  protest.^^ 

It  is  also  allowable  to  protest  inland  bills  and 
promissory  notes.  Such  protest,  however,  is  not 
required. 

39  N.  I.  L.,  §  141.  See  §  3  of  this  article  for  definition  of  a  foreign  bill 
of  exchange;    Carter  v.  The  Union  Bank,  7  Humph.  548   (Tenn.). 
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169.  Protest  defined. — The  word  protest,  while 
technically  limited,  has  come  to. stand  as  a  designa- 
tion of  a  series  of  acts  ultimating  in  a  formal  record 
of  the  fact  that  the  instrument  in  question  has  been 
dishonored.  The  formality  of  protesting  a  bill  or 
note  includes  the  proper  presentment  of  the  instru- 
ment and  the  proper  entry  of  the  fact  of  such  pre- 
sentment and  of  its  dishonor. 

The  particular  formality  as  to  presentment  is  that 
it  must  be  made  by  a  notary  public.*"  In  other  re- 
spects the  general  rules,  heretofore  laid  down,  cover- 
ing presentment,  apply. 

The  making  of  the  record  often  includes  two  steps: 
first,  noting  the  dishonor;  and,  second,  extending  the 
protest.  The  "noting'  rsists  in  making  a  brief 
memorandum  on  the  instrument  of  the  facts  that  are 
to  be  more  formally  recorded  in  the  certificate  of 
protest,  as,  for  example,  the  date  and  place  of  pre- 
sentment, etc.  The  extension  or  the  certificate  of 
protest  is  covered  by  the  statute  as  follows:*^  "The 
protest  must  be  annexed  to  the  bill,  or  must  contain 
a  copy  thereof,  and  must  be  under  the  hand  and  seal 
of  the  notary  making  it,  and  must  specify: — 

1.  -  The  time  and  place  of  presentment; 

2.  The  fact  that  presentment  was  made  and  the 
manner  thereof; 

3.  The  cause  or  reason  for  protesting  the  bill; 

"4.    The  demand  made  and  the  answer  given,  if 

*<)  The  law  merchant  also  permitted  protest  to  be  made  by  a  reputable 
citizen  of  the  place  where  the  bill  was  dishonored  in  the  presence  of  wit- 
nesses, if  a  notary , could  not  be  secured.  This  is  also  allowed  by  the 
statute ;    see  N.  I.  L.,  §  154. 

41  N.  I.  L.,  §  153. 
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any,  or  the  fact  that  the  drawee  or  acceptor  could 
not  be  found." 

Either  the  "noting"  or  this  extension  must  be 
made  on  the  day  the  instrument  is  dishonored.  If 
the  instrument  has  been  duly  noted  on  the  day  of 
dishonor,  it  may  be  extended  any  time  thereafter, 
but  when  extended  must  be  dated  as  of  the  day  of 
the  noting. 

This  record  constitutes  formal  evidence  in  any 
court  of  the  facts  relative  to  dishonor  recited-  in  it. 

The  notary,  as  a  practical  matter,  often  gives 
formal  notice  of  dishonor  to  the  drawer  and  all  in- 
dorsers,  but  not  always.  He  may  only  notify  the 
party  who  turned  it  over  to  him  to  protest,  leaving  it 
to  such  party  to  notify  such  others  as  he  may  desire. 
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CHAPTER  rS. 
DISCHARGE  OF  NEGOTIABLE  INSTRUMENTS. 

170.  Discharge  by  payment. — Payment  of  a  nego- 
tiable instrument  made  at  the  right  time,  to  the  right 
person,  and  by  the  right  person,  puts  an  end  to  the 
liability  of  all  parties  to  the  instrument  and  against 
all  the  world.*^ 

According  to  the  Negotiable  Instrtunents  Law, 
these  results  are  reached:  (1)  By  payment  in  due 
course  by  or  on  behalf  of  the  principal  debtor;  and 
(2)  By  pa3anent  in  due  course  by  the  party  accom- 
modated, where  the  instrument  is  made  or  accepted 
for  accommodation.*^ 

Payment  by  the  primary  obligor  when  the  paper 
comes  due  is  the  ordinary  way  of  extinguishing  com- 
mercial paper.  It  calls  for  the  payment  of  money 
at  a  certain  time  to  a  certain  person.  The  promise, 
then,  is  fulfilled  by  making  such  payment.  Payment 
after  maturity,,  of  course,  has  the  same  effect.  But 
payment  before  maturity  operates  differently.  It 
does  not  extinguish  the  paper.  Hence,  if  B  is  the 
payee  and  A  the  maker  of  a  note  and  A  pays  B  before 
the  note  is  due,  but  fails  to  take  possession  of  the 
note,  B  may  thereafter  negotiate  it  to  a  holder  in 
due  course,  C,  and  C  may  enforce  payment  against 

i^Bigelow,  Bills,  Notes  and  Cheques  (2nd  ed.),  p.  269. 
43  N.  I.  L.,  §  119. 
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A."  A  would,  however,  have  a  good  defense  against 
B  or  anyone  not  a  holder  in  due  course.  Payment 
in  advance  is  substantially  a  purchase  of  the  paper, 
rather  than  a  performance  of  the  contract. 

Payment  by  the  accommodated  party  is  in  reality 
a  payment  by  the  party  primarily  liable,  a  payment 
by  the  one  who  ought  to  pay  it,  whether  occupying 
the  ostensible  position  of  a  primary  obligor  or  not. 

Payment  to  the  right  person.  This  also  is  impor- 
tant. If  a  note  is  made  payable  to  A  or  order  and 
A  indorses  it  to  B  and  C  steals  it  and  secures  pay- 
ment by  representing  himself  to  be  B,  the  obligation 
is  not  discharged.  The  maker  has  not  in  fact  pei*- 
formed  his  promise.  Likewise,  payment  to  the  holder 
under  a  forged  indorsement  is  ineffectual.  But  if 
the  paper  is  payable  to  bearer  the  payment  may  be 
made  to  anyone  who  presents  it,  in  the- absence  of 
knowledge  that  the  holder  is  not  entitled  to  it. 

Payment  'by  a  party  secondarily  liable.  This  does 
not  discharge  the  instrument.  Por  example:  A,  the 
payee  of  a  note,  indorses  it  to  B.  Payment  by  A  to  B 
at  or  after  maturity  does  not  discharge  the"  paper. 
A  may  in  turn  hold  the  maker,  who  has  not  as  yet 
performed  his  obligation. 

171.  Discharge  by  cancellation. — The-statute  pro- 
vides*® that  a  negotiable  instrument  may  be  dis- 
charged "by  the  intentional  cancellation  thereof  by 

44  But  see  the  N.  I.  L.,  §  119,  subsection  4,  which  provides  further  that 
any  act  ' '  which  will  discharge  a  simple  contract  for  the  payment  of  money ' ' 
will  discharge  a  negotiable  instrument.  Construed  strictly  this  would  lead 
to  a  different  result  in  the  case  supposed.  But  it  is  believed  that  the 
earlier  law  will  be  applied. 

45  N.  I.  L.,  §  119,  subsection  3. 
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the  holder,"  and,  further,*®  that  "a  cancellation  made 
unintentionally,  or  under  a  mistake,  or  without  the 
authority  of  the  holder,  is  inoperative;  but  where 
an  instrument  or  any  signature  appears  to  have  been 
cancelled  the  burden  of  proof  lies  on  the  party  who 
alleges  that  the  cancellation  was  made  unintention- 
ally or  under  a  mistake  or  without  authority." 

Cancellation  may  be  made  by  a  destruction  of  the 
entire  paper.  The  same  result  is  accomplished  by 
tearing  out  or  marking  out  the  signature,  or  by  writ- 
ing or  stamping  "paid"  across  the  face  of.it,  or  by 
other  means  indicating  an  intention  to  cancel  the 
obligation. 

'  If  the  cancellation  is  made  before  maturity  it  Inust, 
in  order  to  be  effective  against  a  holder  in  due  course, 
be  of  such  a  character  as  to  charge  him  with  notice. 
And,  further,  in  such  case,  it  must  be  done  in  such 
a  way  that  the  instrument  cannot  be  restored  easily 
to  its  original  condition.  For  example,  if  marked 
paid"  with  an  ordinary  lead  pencil  and  thereafter 
erased  and  transferred  to  a  holder  in  due  course,  the 
cancellation  would  be  of  no  effect. 

172.  Discharge  by  alteration. — The  statutory  pro- 
vision is  as  follows:*^  ''Where  a  negotiable  instru- 
ment is  materially  altered  without  the. assent  of  all 
parties  liable  thereon,  it  is  avoided,  except  as  against 
a  party  who  has  himself  made,  authorized,  or  as- 
sented to  the  alteration,  and  subsequent  indorsers. 

But  when  an  instrument  has  been  materially  al- 
tered and  is  in  the  hands  of  a  holder  in  ,due  eoiu*se. 


48  N.  T.  L.,  §  123. 
4T  N.  I.  L.,  §  124. 
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not  a  party  to  the  alteration,  he  may  enforce  pay- 
ment thereof  according  to  its  original  tenor." 

Prior  to  the  statute  there  was  a  wide  conflict  as  to 
the  effect  of  alterations.  Some  courts  held  that  a 
material  alteration  operated  as  a  complete  discharge, 
even  as  against  a  holder  in  due  course.  Others  held 
that  the  instrument  could  be  enforced  according  to 
its  original  tenor  if  the  alteration  was  made  by  a 
stranger.  The  same  is  true  if  it  was  made  inno- 
cently by  a  party.** 

The  statute  thus  changes  the  former  law  by  mak- 
ing no  distinction  between  an  innocent  and  a  fraudu- 
lent alteration. 

A  further  question.  Suppose  the  instrument  is  so 
drawn  that  the  alteration  is  made  easy.  Prior  to 
the  statute  some  courts  held  that  a  holder  in  due 
course  could  recover  for  the  full  amount,  as  altered, 
if  the  paper  were  negligently  issued  in  such  form 
that  the  change  could  be  easily  made,  as,  for  example, 
by  writing  the  amount  in  lead  pencil  or  so  far  from 
the  dollar  mark  that  other  figures  could  be  readily 
inserted.  It  has  been  said  that  the  party  putting  the 
paper  out  in  such  form  that  it  can  be  easily  altered 
is  estopped  to  deny  liability.**  The  statute  makes 
no  provision  for  this  situation. 

173.  Same  subject— Material  alteration. — ''Any 
alteration  which  changes:  1.  The  date;  2.  The  sum 
payable,  either  for  principal  or  interest;  3.  The  time 
or  place  of  payment;  4.  The  number  or  the  relations 
of  the  parties;  5.  The  medium  or  currency  in  which 

<eBigelow,  Bills,  Notes,  Cheques  (2iid  ed.),  p.  207. 
18  Harvey  v.  Smith,  55  Dl.  224. 
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payment  is  to  be  made;  or  whicli  adds  a  place  of  pay- 
ment where  no  place  of  payment  is  specified,  or  any 
other  change  or  addition  which  alters  the  effect  of 
the  instrument  in  any  respect,  is  a  material  altera- 
tion. "«<> 

174,  Discharge  by  renunciation. — "The  holder 
may  expressly  renounce  his  rights  against  any  party 
to  the  instrument  before,  at,  or  after  its  maturity. 
An  absolute  and  unconditional  renunciation  of  his 
rights  against  the  principal  debtor  made  at  or  after 
the  maturity  of  the  instrument  discharges  the  in- 
strument. But  a  renunciation  does  not  affect  the 
rights  of  a  holder  in  due  course  without  notice.  A 
renunciation  must  be  in  writing,  unless  the  instru- 
ment is  delivered  up  to  the  person  primarily  liable 
thereon.  "^^ 

175.  Discharge  of  parties  secondarily  liable. — ^It 
has  already  been  seen  that  a  party  secondarily  liable 
may  be  discharged  by  failure  to  make  proper  pre- 
sentment and  give  due  notice  of  dishonor. 

The  Negotiable  Instruments  Law  provides  that  he 
may  also  be  discharged: 
*'l.    By  any  act  which  discharges  the  instrument; 

2.  By  the  intentional  cancellation  of  his  signa- 
ture by  the  holder; 

3.  By  the  discharge  of  a  prior  party;  "* 

4.  By  a  valid  tender  of  payment  made  by  a  prior 
party; 

5.  By  a  release  of  the  principal  debtor,  unless  the 

BON.  I.  L.,  §  125;  Harsh  et  al.  v.  Klepper,  28  Ohio  St.  200. 
"  N.  I.  L.,  §  122. 

Bz  Not,  however,  by  failure  on  the  holder 's  part  to  notify  a  prior  party 
of  dishonor,  it  would  seem. 
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holder's  right  of  recourse  against  the  party  seconda- 
rily liable  is  expressly  reserved; 

6.  By  any  agreement  binding  upon  the  holder  to 
extend  the  time  of  payment,  or  to  postpone  the  hold- 
er's right  to  enforce  the  instrument  unless  made  with 
the  assent  of  the  party  secondarily  liable,  or  unless 
the  right  of  recourse  against  such  party  is  expressly 
reserved."^* 
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PART  I 

INTRODUCTORY  TOPICS 

CHAPTER  I. 
CONTRACT  DEFINED  AND  EXPLAINED. 

1.  Suretyship  and  guaranty  defined  and  distin- 
guished.— A  contract ,  of  suretyship  is  a  contract 
whereby  one  person,  the  surety,  becomes  liable  to 
pay  a  debt  or  perform  an  obligation  to  another  per- 
son, the  creditor, ,  and  is  entitled,  if  it  is  enforced 
against  him,  to  be  indemnified  by  that  other  person, 
the  principal  debtor,  who  ought  to  have  performed 
instead  of  the  surety.^ 

The  contract  of  suretyship  takes  on  two  forms: 
suretyship  in  the  form  of  a  collateral  undertaking, 
when  it  is  often  known  as  a  guaranty ;  or  suretyship 

*  Professor  of  the  Law  of  Suretyship  and  Guaranty  at  North  Dakota  Uni- 
versity.   Contributor  to  leading  periodicals. 

1  Cooley,  J.,  in  Smith  v.  Sheldon  (1876),  35  Mich.  42,  47;  Leading  Illus- 
trative Cases. 
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in  the  form  of  an  independent  or  absolute  undertak- 
ing when  it  is  often  called  a  contract  of  indenmity.^ 

Suretyship  collateral  in  form  or  guaranty  may  be 
defined  as  a  contract  whereby  one  person,  the  guar- 
antor, promises  another  person,  the  promisee,  to  be 
answerable  in  the  event  of  a  third  person,  the  prin- 
cipal debtor,  making  default  in  respect  to  a  liability 
incurred  or  to  be  incurred  by  such  third  person  to  the 
promisee.* 

Suretyship  in  the  form  of  an  independent  or  abso- 
lute undertaking,  an  indemnity,  is  a  contract  whereby 
the  surety  becomes  bound  primarily  to  the  creditor  to 
save  him  harmless  independently  of  whether  the  prin- 
cipal debtor  makes  default  or  not.* 

The  distinction  between  suretyship  which  is  collat- 
eral in  form  from  that  which  is  independent  in  form 
is  that  in  the  collateral  contract  the  surety  or  guar- 
antor undertakes  that  the  principal  shall  perform, 
not  that  he,  the  surety,  shall.  His  obligation  is  to  pay 
the  debt  or  damages  in  case  the  principal  does  not  per- 
form and  the  principal  must  default  before  the  obli- 

2  This  is  the  classifleation  made  by  the  late  Professor  Ames,  formerly 
Dean  of  the  Harvard  Law  School,  in  his  excellent  case  book  on  suretyship. 
The  analysis  of  the  subject  followed  in  this  article  is  largely  that  used  by 
Professor  Ames  in  his  case  book. 

3  Edward  Jenks,  Digest  of  English  Civil  Law  (by  E.  W.  Lee),  Bk.  II, 
Part  II,  §  652.  Campbell  v.  Sherman,  151  Pa.  St.  70,  Leading  Illustra- 
tive Cases. 

*  There  is  much  confusion  resulting  from  a  careless  and  indiscriminate 
use  of  the  words  surety,  guarantor  and  mdemnitor.  For  example,  the  learned 
author  of  the  article  on  Guaranty  in  the  Cyclopedia  of  Law  and  Procedure 
(20  Cyc.  1413)  treats  the  contract  of  suretyship  as  collateral,  the  same 
as  that  of  guaranty.  He  says,  "Contracts  both  of  guaranty  and  suretyship 
fall  within  the. statute  of  frauds  as  undertakings  to  answer  'for  the  debt, 
default,  or  miscarriage  of  another,'  and  must  therefore  be  evidenced  by  a 
written  memorandum  in  accordance  with  the  provisions  of  the  statute." 
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gation  arises.  On  the  other  hand,  the  undertaking  of 
the  surety  in  the  independent  contract  is  independent 
of  the  principal  debtor's  obligation ;  his  liability  is  not 
contingent  upon  the  default  of  the  principal  debtor. 
He  is  bound  to  the  creditor  as  an  original  debtor  is 
bound,  by  the  same  terms  and  usually  by  the  same 
instrument. 

Suretyship  as  used  in  its  broadest  sense,  in  the 
sense  as  defined  above  in  the  definition  first  given, 
includes  surety,  indemnitor,  guarantor,  accommoda- 
tion maker,  indorser,  and  other  persons  whom  the  law 
treats  as  sureties.? 

2,  General  requisites  of  the  contract. — ^In  gen- 
eral, to  constitute  the  contract  of  suretyship  or  guar- 
anty the  same  essentials  are  necessary  as  in  any  sim- 
ple contract ;  thus,  the  parties  should  be  competent  to 
contract,  their  minds  should  meet  in  agreement,  and 
the  contract  should  be  upon  sufficient  consideration 
unless  made  under  seal. 

3.  Who  may  become  a  surety  or  guarantor. — ^In 
addition  to  natural  persons  of  the  requisite  capacity^ 
surety  companies,  or  corporations  authorized  by  stat- 
ute to  guaranty  bonds  and  undertakings  or  the  fidel- 
ity of  officers  in  positions  of  public  or  private  trust, 
may  become  sureties  or  guarantors.®  Individuals  be- 
coming guarantors  or  sureties  contrary  to  a  statute 
or  rule  of  court  will  be  bound  by  their  obligations. 
Thus  an  attorney  would  be  bound  by  his  contract 
though  the  statute  or  rule  of  court  forbade  attorneys 

0  Brandt,  Suretyship  and  Guaranty,  p.  3,  note  1. 

6  Cramer  v.  Tittle,  72  Gal.  12;  Hurd  v.  Hannibal,  etc.,  E.  E.  Co.,  33  Hun 
109  (N,  y.). 
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from  becoming  sureties.^  And  a  non-resident  ac- 
cepted as  bail  contrary  to  the  statute  was  held  bound 
by  his  contract.^ 

Married  women  cannot  become  sureties  for  their 
husbands  or  strangers  in  the  absence  of  enabling  stat- 
utes, and  in  general  a  married  woman  cannot  charge 
her  separate  equitable  estate  by  becoming  a  surety.® 
But  where  the  enabling  statute  allows  her  to  contract 
as  a  feme  sole,  or  for  any  lawful  purpose,  she  may 
become  a  surety.^"  In  a  few  states  statutes  have  been 
passed  providing  that  a  married  woman  cannot  bind 
her  estate  by  a  contract  of  suretyship." 

4.  The  necessity  for  consideration. — ^Except  when 
under  seal,  the  contract  of  the  surety  or  guarantor 
must  be  supported  by  a  sufficient  consideration,  and 
this  is  determined  by  the  same  principles  as  govern 
in  the  case  of  the  ordinary  contract.  The  smallness 
of  the  amount  of  the  consideration  does  not  matter, 
so  long  as  it  is  not  such  a  consideration  as  would  be 
opposed  to  public  policy.^^ 

If  the  guaranty  is  contemporaneous  with  the  crea- 
tion of  the  original  liability,  the  same  consideration 
wiU  support  the  guaranty  which  supports  the  princi- 
pal contract.  In  such  a  case  the  credit  is  given  to  both, 
and  not  to  one  alone,  although  only  one  may  derive 
any  substantial  benefit  from  the  transaction.    But  if 

TTesflier  t^  CroWley,  17  Neb.  207;  Kohn  v.  Washer,  69  Tex.  67. 

8  Commonwealth  v.  Bamsay,  2  Duvall  385  (Ky.). 

»  Yale  T.  Dederer,  18  N.  Y.  265 ;  Cartan  v.  David,  18  Nev.  310. 

10  Mayo  t.  Hutchinson,  57  Me.  546 ;  Low  Bros.  &  Co.  v.  Andersoa,  41  Iowa 
476. 

iiNii»  T.  Whiteley,  etc.,  Co.,  120  Ind.  360;  Beatie  v.  Calhoni,  73  Ga, 
269;  Sweazy  t.  Kammer,  51  Iowa  642. 

izBavia  t.  Wells,  Fargo  and  Co., -104  U.  S.  159,  Leading  lutDaTRATiVE 
Cases;  Beow  t.  Mohr,  29  HI.  App.  321. 
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the  guaranty  is  given  after  the  principal  contract  is 
made,  the  guaranty  must  be  supported  by  a  new  and 
independent  consideration,  unless  it  was  given  subse- 
quently, in  pursuance  of  a  contemporaneous  agree- 
ment to  that  effect. 

Thus  where  the  promise  that  a  surety  or  guarantor 
will  become  liable  is  given  as  an  inducement  to  the 
creditor  to  extend  credit  to  the  principal,  this  is  a 
sufficient  consideration  to  support  the  contract  of  the 
surety  or  guarantor  who  subsequently  signs.^*  For 
example :  "If  A  executes  his  note  to  B,  and  X,  at  the 
time  the  note  is  made,  indorses  his  name  on  the  back 
of  it,  he  thereby  becomes  surety  for  A,  the  same  as  if 
he  signed  his  name  to  the  note  with  A,  in  the  absence 
of  an  agreement  in  regard  to  the  extent  of  the  respon- 
sibility of  X ;  and  consequently  there  is  a  sufficient 
consideration  for  his  promise.  But  if  A  executes  his 
note  to  B,  and  X,  having  no  concern  with  the  note  at 
the  time  that  it  is  made,  afterwards  indorses  his  name 
on  the  back  of  it,  he  is  not  liable  unless  there  was 
sufficient  consideration  therefor."  ^* 

A  promise  for  apromise  will  be  a  sufficient  consid- 
eration to  support  the  contract  of  the  guarantor  or 
surety,  as  where  the  creditor  agrees  to  extend  the  time 
of  payment  and  the  guarantor  or  surety  thereupon 
agrees  to  be  answerable  for  the  debt.^®  But  an  exe- 
cuted consideration  to  the  principal,  that  is,  where 
the  consideration  is  founded  on  something  already - 
done  and  passed,  as  on  account  of  further  time  already 

13  Bank  of  Carrollton,  Miss.,  v.  Latting,  130  Pac.  144  (Okla.),  Leading 
Illusteative  Cases. 

14  Swan 's  Treatise,  p.  572. 

15  Fuller  V.  Scott,  8  Kan.  25;  Lee  v.  Wisner,  38  Mich.  82. 
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given  to  the  principal,  such  by-gone  consideration  is 
not  sufficient  to  support  the  promise  of  the  guarantor 
or  surety,  and  the  contract  will  be  void,  except  where 
there  was  a  previous  request  by  the  surety  or  guar- 
antor to  the  creditor.^® 

Jf  the  written  promise  of  the  surety  to  answer  for 
the  debt  of  another  be  made  in  consideration  of  some- 
thing to  be  done,  as  in  consideration  of  goods  to  be 
supplied,  legal  proceedings  to  be  stayed,  and  the  like, 
the  consideration  is  sufficient/'' 

5.  The  negotiability  of  the  contract  of  guaranty. 
— The  general  rule  is-  that  a  guaranty  is  not  negoti- 
able, but  is  a  personal  contract,  which  is,  however, 
assignable,  and  may  be  sued  upon  by  the  assignee  in 
his  own  name  in  those  jurisdictions  where  an  assignee 
can  sue  in  his  own  name,  and  in  those  jurisdictions 
where  he  cannot  sue  in  his  own  name,  in  the  name  of 
the  assignor.  If  the  guaranty  is  of  a  negotiable  note, 
but  is  made  upon  a  separate  document,  most  courts 
hold  that  it  is  not  negotiable.  If  the  guaranty  is  made 
upon  the  negotiable  note  itself  there  is  a  considerable 
body  of  authority  holding  that  it  is  negotiable,  but  the 
weight  of  authority  holds  that  the  guaranty  is  not 
negotiable  even  in  that  case.^* 

6.  Requirements  of  the  Statute  of  Frauds. — At 
common  law  it  was  not  necessary  that  the  contract  of 
suretyship  in  the  form  of  a  collateral  undertaking  or 
guaranty  should  be  in  writing  to  bind  the  surety.   An 

18  Williams  v.  Marshall,  42  Barb.  524  (IjT.  Y.) ;  Ludwick  v.  Watson,  3  Ore. 
256;  Ashton  v.  Bayard,  71  Pa.  St.  139. 

"Westhead  v.  Sproson,  6  H.  &  N.  728  (Eng.). 

18  14  Harvard  Law  Eeview  229,  note;  37  Amer.  Dec.  270,  note;  44  Amer. 
Dec.  308,  note. 
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oral  contract  was  as  good  as  a  written  one.  By  the 
fourth  section  of  the  Statute  of  Frauds^®  and  by  stat- 
utes re-enaeted  in  the  various  states  in  almost  iden- 
tical terms  it  is  provided  that  "no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  unless  the  agreement 
upon -which  such  answer  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  by 
some  person  thereunto  by  him  lawfully  authorized." 
The  general  effect  of  this  section  is  that  the  contract 
of  a  guarantor,  i.  e.,  the  contract  of  suretyship  in  the 
form  of  a  collateral  undertaking,  being  a  promise  to 
answer  for  the  debt  of  another,  must  be  in  writing  or 
suit  cannot  be  maintained  upon  it. 

7.  Extent  of  the  writing  necessary. — ^As  regards 
the  extent  of  the  writing  necessary  to  satisfy  the  Stat- 
ute of  Frauds,  there  is  much  diversity  of  opinion  in 
the  various  state  courts.  The  general  rule  is  that  the 
memorandum  must  contain  all  the  essential  terms  of 
the  contract  expressed  with  such  certainty  as  to  make 
resort  to  parol  evidence  unnecessary.  The  memoran- 
dum should  show  who  the  parties  to  the  contract  are; 
the  express  stipulations  of  the  contract,  as  the  price 
agreed  to  be  paid  for  the  property  unless  the  memo- 
randum states  that  the  price  has  been  paid,  in  which 
case  the  amount  need  not  be  set  forth;  the  subject- 
matter  of  the  defendant's  engagement,  the  property 
which  is  bargained  for  must  be  described  so  that  it 
may  be  identified;  but  the  greatest  controversy  has 

i»  29  Charles  II,  chap.  3  (167C). 
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arisen  over  the  question  whether  the  memoran- 
dum must  show  the  consideration  for  the  defendant's 
promise. 

8.  Statement  of  the  consideration. — The  question 
was  first  decided  in  the  English  case  of  Waine  v. 
Warlters,  in  which  it  was  held  that  the  memorandum 
must  state  the  consideration.  In  this  country  there 
is  a  great  diversity  of  opinion  upon  the  doctrine  of 
this  case.  In  "several  states  statutes  expressly  require 
that  the  consideration  be  stated  in  writing.'  In  the 
majority  of  the  states  where  the  Statute  of  Frauds 
uses  the  word  agreement,  the  courts  have  followed 
Waine  v.  Warlters  and  have  held  that  the  memoran- 
dum must  state  the  consideration.  In  the  statutes  of 
those  states  in  which  the  word  agreement  does  not 
occur,  but  the  word  promise  is  used  in  its  stead,  the 
courts  have  generally  dispensed  with  the  necessity  of 
stating  the  consideration.  They  have  based  their 
decisions  upon  the  ground  that  as  the  statute  requires 
only  the  promise  to  be  in  writing  instead  of  the  agree- 
ment, the  statement  of  the  consideration  is  not  re- 
quired by  the  statute.  It  would  seem  more  in  har- 
mony with  the  policy  of  the  Statute  of  Frauds,  which 
is  to  prevent  the  false  assertion*  against  men  of  en- 
gagements which  they  never  made,  for  the  courts 
to  have  held  a  statement  of  the  consideration  to  be 
necessary  rather  than  to  leave  that  part  of  the  agree- 
ment to  the  ''frail  security  of  oral  testimony."^" 

9,  Meaning  of  special  promise. — It  will  be  ob- 
served that  the  Statute  of  Frauds  requires  a  special 
promise  to  be  in  writing.     This  ,simply  means  an 

20  Browne,  Statute  of  Frauds  (5th  ed.),  S§  386-3PP. 
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express  promise.  It  is  only  the  obligation  of  the 
guarantor  that  needs  to  be  in  the  form  of  an  express 
promise,  not  that  of  the  principal.  The  statute  ren- 
ders unenforcible  all  verbal  special  promises  but 
leaves  unaffected  all  verbal  debts.  The  line  of  dis- 
tinction between  suretyship  as  collateral  in  form  and 
as  an  independent  undertaking  is  that  taken  at  com- 
mon law  between  a  special  promise  and  a  debt.^^ 

The  Statute  of  Frauds  applies  to  the  special  prom- 
ise, or  the  suretyship  collateral  in  form,  and  requires 
a  writing,  but  the  statute  has  no  application  to  a  debt 
obligation — in  other  words,  to  a  suretyship  independ- 
ent in  form.  The  statute  makes  a  verbal  special  prom- 
ise unenforcible,  but  does  not  affect  verbal  debts.  If 
the  suretyship  obligation  is  one  for  which  the  action 
of  special  assumpsit  at  common  law  would  be  the  only 
remedy,  the  Statute  of  Frauds  is  applicable  and  a 
writing  is  necessary;  but  if  debt  or  indebitatus  as- 
sumpsit would  lie,  the  statute  has  no  application  and 
a  writing  is  unnecessary.  One  test,  therefore,  whether 
the  transaction  is  within  the  statute  is  to  determine 
whether  the  transaction  constituted,  at  common  law, 
a  special  promise  or  a  debt.^^ 

10.  Meaning  of  debt,  default  or  miscarriage. — 
The  terms  debt,  default,  or  miscarriage,  include  not 
merely  contract  obligations  but  every  obligation  for 
which  a  person  may  become  liable  in  a  civil  action. 
The  obligation  of  the  one  primarily  liable  may  be  a 
tort  or  it  may  be  a  bailment,  but  the  liability  for 
which  the  guarantor  makes  himself  responsible  must 

21  Ames,  8  Harvard  Law  Eeview  263. 

22  Ames,  8  Harvard  Law  Eeview  263,  264. 
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be  a  clear  and  ascertained  liability  capable  of  being 
enforced  against  the  principal.^^ 

11.  Form  of  expression  as  a  test  of  whether  the 
promise  is  within  the  Statute. — ^Whether  the  promise 
of  the  defendant  is  collateral,  i.  e.,  constitutes  a  guar- 
anty or  not,  depends  upon  many  circumstances.  The 
form  of  the  expression  is  important,  but  even  the  use 
of  the  word  guaranty  is  not  conclusive.^* 

"I  will  pay  you  if  Smith  will  not,"  or,  "I  will  see 
that  Smith  pays  you,"  indicates  a  collateral  promise. 
The  obligation  of  the  guarantor  is  never  joint  with 
the  principal,  while  that  of  the  surety  in  the  contract 
of  suretyship  independent  in  form,  frequently  is.^^ 

12.  Non-liability  of  the  principal  as  a  test. — 
There  can  be  no  guaranty  where  for  any  reason  there 
is  no  obligation  on  the  part  of  the  one  who  purports 
to  be  primarily  liable,^*  since  there  is  no  obligation 
to  which  the  defendant's  promise  may  be  collateral. 
Thus  where  a  defendant  orally  promised  to  pay  the 
funeral  expenses  of  a  certain  deceased  person  if  the 
deceased's  nephew  did  not,  inasmuch  as  the  nephew 
had  never  made  himself  liable  for  any  such  expenses, 
there  was  no  principal  obligation  to  which  the  defend- 
ant's promise  could  be  collateral,  and  the  court  held 
the  defendant's  promise,  although  oral,  could  be  en- 
forced against  him.  It  will  thus  be  seen  that  one 
who  purports  to  bind  himself  as  a  guarantor  does  not 

23  Bead  v.  Nash,  1  Wilson  305  (Eng.)  ;  Kirkham  v.  Marter,  2  B.  &  A.  613 
(Eng.)  ;  Buckmyr  v.  Darnall,  2  Lord  Eaymond  1085  (Eug.) ;  Browne,  Stat- 
ute of  Frauds  (5th  ed.),  §§  155,  156. 

24  Moorehouse  v.  Crangle,  36  Ohio  St.  130. 

25  Gibbs  V.  Blanchard,  15  Mich.  292,  I^eading  Illustrative  Cases. 
28  Mease  v.  Wagner,  1  McCord  395  (S.  C). 
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escape  liability  on  tlie  ground  that  there  is  no  prin- 
cipal obligation,  but  for  that  reason  his  oral  promise 
is  brought  without  the  Statute  and  is  enforcible.^'^ 

The  promise  of  one  who  agrees  to  answer  for  the 
debt  or  default  of  a  married  woman,^*  for  one  non 
compos  mentis,^®  or  for  a  corporation  without  capac- 
ity to  incur  the  obligation  in  question,  is  not  within 
the  Statute  of  Frauds.^"  A  majority  of  the  cases, 
however,  hold  that  a  promise  to  answer  for  the  debt  or 
default  of  an  infant  is  within  the  Statute  of  Frauds. 
The  infant  has  capacity  to  contract,  but  has  a  per- 
sonal right  to  disaffirm,  which  right  he  alone  can  exer- 
cise. The  incompetency  of  the  principal  may  cause 
the  surety's  promise  to  be  independent  in  form  and 
thus  prevent  him  from  escaping  liability  on  his  oral 
promise.  If,  however,  the  surety's  promise  is  in 
reality  collateral  in  form  the  surety  escapes  liability 
entirely,  whether  his  promise  is  in  writing  or  oral. 
His  promise  is  merely  accessory  to  that  of  the  prin- 
cipal debtor  and  the  nullification  of  the  principal 
obligation  carries  with  it  that  of  the  accessory.^^  It 
thus  happens  that  the  incompetency  of  the  principal 
is  sometimes  important  in  determining  whether 
the  surety's  undertaking  is  that  of  guaranty.  If  the 
promisee  knows  that  the  principal  is  incompetent, 
presumably  he  will  want  a  surety  that  will  protect 
him,  as  he  has  no  binding  obligation  of  the  principal ; 
if  he  thinks  the  principal  is  competent,  an  under- 

27  Eastwood  V.  Kenyon,  11  Adolphus  &  Ellis  438  (Eng.). 
^    28  Kimball  v.  Newell,  7  Hill  116  (N.  T.). 

29  Lee  V.  Yondell,  69  Tex.  34. 

30  Yorkshire  'Railway  Wagon  Co.  v.  Maelure,  L.  E.  19  Ch.  Div.  478  (Eng.). 
81  See  text,  i  43. 
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taking  of  guaranty  is  all  lie  may  wish.  Evidence  of 
the  promisee's  knowledge  of  the  competency  or  in- 
competency of  the  principal  should,  with  other  cir- 
cumstances, be  taken  into  consideration  in  interpret- 
ing the  ambiguous  language  the  surety  has  used  in 
his  promise  to  determine  whether  the  promise  is  that 
of  guaranty  or  suretyship  absolute  in  form.  That  the 
guarantor's  promise  to  answer  for  the  debt  or  default 
of  another  must  be  collateral  to  a  liability  on  the  part 
of  the  principal  is  again  illustrated  by  those  cases  in 
which  the  principal  debtor's  obligation  is  entirely  dis- 
charged by  the  obligation  of  the  one  who  purports  to 
bind  himself  as  surety.  The  liability  of  a  principal 
to  the  promisee  must  continue  after  the  guarantor 
makes  his  promise  in  order  to  make  it  possible  that 
his  promise  come  within  the  Statute  of  Frauds.  The 
continuation  of  the  principal's  liability  is  a  prerequi- 
site to  the  existence  of  suretyship  used  in  its  broadest 
sense,  and  without  such  a  suretyship  obligation,  of 
course^  it  is  not  possible  to  have  guaranty.^^ 

Thus  where  a  debtor  conveys  property  to  a 
defendant  who  undertakes  to  pay  the  debtor's  cred- 
itor and  the  creditor  agrees  that  the  defendant  shall 
be  substituted  for  the  debtor,  it  is  not  possible  to  have 
a  guaranty,  for  in  such  case  the  defendant  has  no 
right  to  reimbursement  over  against  the  debtor  whose 
place  he  has  taken.** 

13.  The  contract  to  indemnify. — ^Where  the  con- 
tract to  indemnify  against  certain  acts  involves  no 


S2  1  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §i  66-69. 
3B  Bird  V.  Oammon,  3  Bingham,  New  Cases,  883  (Eng.) ;  Ames,  ©Bees  on 
Suretyship,  p.  30,  note  2  collecting  cases. 
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duty  upon  a  third  person  to  indemnify  the  promisor, 
the  Statute  of  Frauds  clearly  cannot  apply.  In  order 
to  have  the  Statute  of  Frauds  apjfty  there  must  be 
two  obligations  running  to  the  same  person,  one  of 
which  is  collateral  to  the  other.  Where  there  is  no 
liability  of  a  third  party  to  which  the  defendant's 
promise  to  indemnify  can  be  collateral,  there  can  be 
no  guaranty;  for  example,  if  the  indorser  of  a  dis- 
honored note  requests  subsequent  indorsees  to  bring 
suit  against  the  maker,  the  indorser  promising  the 
indorsee  that  he  will  indemnify  him  for  the  costs  of 
the  suit',  the  oral  promise  of  the  indorser  is  enfor- 
cible,  for  it  is  not  within  the  Statute  of  Frauds  f*  but 
where  A  promises  B  that  if  the  latter  will  become 
surety  for  a  debt  owing  by  C  to  D,  he.  A,  will  reim- 
burse B  for  any  amount  he  may  be  compelled  to  pay 
by  reason  of  such  contract,  a  most  difficult  question 
arises.  Upon  this  point  there  has  been  some  confu- 
sion in  the  authorities.  The  contract  to  indemnify 
in  this  case  is  very  like  a  contract  of  guaranty  in 
many  respects,  for  if  B  has  to  pay  he  will  have  two 
rights — one  to  be  reimbursed  by  C,  and  the  other  to 
be  indemnified  by  A.  As  between  C  and  A  it  may  be 
that  C  is  the  one  who  ultimately  ought  to  stand  liable 
for  the  debt.  In  Thomas  v.  Cook  this  case  arose  and 
the  King's  Bench  in  1828  decided  that  A's  promise 
did  not  come  within  the  Statute  of  Frauds,  Justice 
J.  Parke  saying  that  "if  the  plaintiff  at  the  request 
of  the  defendant  paid  money  to  a  third  person, 
a    promise    to    repay   it   need   not   have   been   in 

34 Browne,  Statute  of  Frauds  (5th  ed.),  §159;  Howes  v.  Martin,  1  Esp. 
162  (Bug.). 
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writing,  and  this  case  is  in  substance  the  same." 
In  G-reen  v.  Cresswell,  a  case  involving  the 
same  question  •^arose  and  the  King's  Bench  in 
1839  decided  that  the  defendant's  special  promise  to 
indemnify  the  plaintiff  was  within  the  Statute  upon 
the  ground  that  it  was  collateral  to  the  third  party's 
implied  obligation  to  the  like  extent.  While  the  cases 
are  different  in  some  of  their  facts,  there  is  no  suffi- 
cient basis  for  distinguishing  them;  Green  v.  Cress- 
well  has  been,  overruled  and  the  law  of  England  is 
now  settled  in  conformity  with  Thomas  v.  Cook.^® 
The  great  weight  of  American  cases  is  likewise  in 
harmony  with  Thomas  v.  Cook,  holding  that  ajpromise 
to  indemnify  one  for  all  loss  sustained  by  virtue  of  the 
latter 's  Contract  of  suretyship  is  not  within  the  Stat- 
ute of  Frauds.  Various  explanations  have  been 
made  to  justify  this  result.  Browne,  in  his  excellent 
work  on  the  Statute  of  Frauds,*®  in  explaining  the 
basis  of  this  rule  which  holds  that  the  Statute  of 
Frauds  does  not  apply, says,  "and  perhaps  it  may  be 
found  in  this,  that  the  implied  obligation  of  the  third 
party  exists  only  by  force  of  and  as  incidental  to  the 
special  contract  between  the  plaintiff  and  the  defend- 
ant. The  defendant  promises  the  plaintiff,  that,  if 
he  becomes  liable  upon  the  actual  default  of  the  third 
party,  he,  the  defendant,  will  protect  him ;  and  upon 
the  plaintiff's  becoming  surety  accordingly,  the  third 
party,  as  a  legal  consequence  thereof ^  becomes  also 
bound  to  protect  Mm.  There  was  not,  however,  any 
independent  obligation  or  debt  or  duty  of  the  third 

35  2  B.  &  A.  119  (Eng.) ;  Wildes  v.  Dudlow,  L.  E.  19  Eq.  198  (Eng.). 
88  I  162. 
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party  to  the  plaintiff,  to  which  the  defendant's  prom- 
ise came  in  aid.  And  it  may  well  be  said  that  the 
Statute  contemplated  only  obligations  of  the  third 
party  previously  existing,  or  incurred  contempora- 
neously with  the  defendant's  special  promise,  or 
afterward,  as  the  case  may  be,  but  always  existing  or 
to  exist  independently  of  any  contract  of  guaranty 
between  the  plaintiff  and  defendant;  an  obligation 
which  exists,  or  may  exist,  whether  any  contract  be 
made  between  the  plaintiff  and  defendant  or  not ;  not 
an  obligation  which  comes  into  existence  only  as  a 
legal  incident  of  the  contract  which  they  have  made. 
On  this,  ground,  it  is  believed,  the  doctrine  that  the 
Statute  does  not  apply  to  promises  to  indemnify  may 
rest;  at  least  none  so  satisfactory  or  so  consistent 
with  the  spirit  of  the  statute  is  suggested  in  any  of 
the  cases."  It  would  seem,  however,  that  the  expla- 
nation in  Thomas  v.  Cook  is  sufficient.  The  promise 
to  indemnify  the  plaintiff  if  he  will  become  a  surety 
for  a  third  person  to  that  third  person's  creditor,  is, 
so  far  as  the  defendant's  promise  is  concerned,  equiv- 
alent to  a  promise  to  repay  the  plaintiff  for  money 
that  he  would  pay  to  a  third  person.  The  defend- 
ant's obligation  rests  upon  his  promise  to  repay  the 
plaintiff  for  doing  something  at  the  defendant's  re- 
quest. The  fact  that  the  doing  the  thing  requested 
results  in  giving  the  plaintiff  a  right  of  action  against 
a  third  person  as  well  as  against  the  defendant,  does 
not  change  the  nature  of  the  defendant's  promise. 
14.  Promise  to  pay  his  own  debt. — ^Where  the 
defendant's  promise  is  in  reality  a  promise  to  pay  his 
own  debt,  the  promise  is  not  brought  within  the  Stat- 
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ute  of  Frauds  because  in  carrying  out  that  promise 
lie  incidentally  discharges  the  obligation  of  another  ; 
for  example,  where  a  man  buys  a  team  of  horses  and 
in  payment  of  the  horses  makes  a  promise  to  the  sell- 
er's creditor  to  pay  the  seller's  debt  to  the  creditor, 
that  promise  is  not  within  the  Statute  of  Frauds.*'^ 

15.  Promise  to  apply  property  in  surety's  hands. 
— ^Where  property  of  the  principal  debtor  is  in  the 
hands  of  the  defendant  and  the  defendant  makes  a 
promise  to  the  creditor,  the  promise  must  be  inter- 
preted with  respect  to  two  different  situations  that 
may  exist.  The  agreemenjt  may  be  to  apply  the  funds 
in  the  defendant's  hands  to  the  payment  of  the  debt. 
If  such  is  the  promise,  then  clearly  the  promise  of  the 
defendant  is  not  within  the  Statute  of  Frauds  as  it  is 
not  co-extensive  with  the  obligation  of  the  debtor. 
The  defendant's  sole  obligation  is  to  apply  the  funds 
or  property  to  the  payment  of  the  debt.  There  is  no 
undertaking  on  the  part  of  the  defendant  to  pay  the 
debt  and  therefore  his  oral  pi"omise  is  enforcible.*^ 
On  the  other  hand  if  the  promise  of  the  defendant  is 
a  promise  to  reiider  himself  liable  personally  to  pay 
the  debt,  because  he  relies  upon  the  fact  that  he  holds 
this  property  of  the  debtor  as  a  means  of  securing 
himself  for  his  promise,  his  promise  is  to  answer  for 
the  debt  of  another  and  must  be  in  writing.^® 

16.  Promise  in  consideration  of  property  trans- 
ferred to  the  surety. — ^Where  property  is  transferred 
to  the  defendant  for  which  the  defendant  undertakes 

'  37  Barker  v.  BucHin,  2  Denio  45  (N.  Y.)  ;  Brown  v.  Curtlss,  2  N.  Y.  225; 
Cardell  v.  McNiel,  21  N.  Y.  336. 

ss  Belknap  v.  Bencler,  75  N.  Y.  446. 

3!>  Dock  V.  Boyd  &  Co.,  93  Pa.  92. 
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to  pay  the  debt  of  the  transferor,  two  situations  may 
arise.  The  defendant  may  be  promising  to  answer 
for  the  debt  of  the  transferor  for  the  consideration 
received,  the  debtor  still  remaining  primarily  liable! 
to  his  creditor.  If  such  is  the  case  then  clearly  the 
defendant's  promise  is  collateral  to  that  of  the  prin- 
cipal debtor  and  is  within  the  Statute  of  Frauds  and 
must  be  in  writing.  On  the  other  hand,  if  the  value 
of  the  property  transferred  to  the  defendant  is  prac- 
tically equivalent  to  the  debt  he  assumes,  the  surety- 
ship relation  has  been  inverted;  if  the  transferor 
should  pay  the  debt  to  the  creditor  he^  would  be  enti- 
tled to  reimbursement  from  the  defendant.  The 
defendant  thus  becoming  the  one  ultimately  liable 
would  clearly  have  no  right  to  set  up  the  Statute  of 
Frauds  on  the  ground  that  his  promise  to  the  creditor 
was  collateral  to  that  of  the  transferor.*" 

It  is  sometimes  said  that  if  the  consideration  for 
the  new  promise,  i.  e.,  the  defendant's  promise,  moves 
from  the  creditor  to  the  new  promisor  and  the  original 
debtor  still  remains  liable  for  the  debt,  the  promise 
of  the  defendant  is  not  within  the  Statute  of  Frauds. 
It  was  stated  in  the  case  of  Leonard  v,  Vreden- 
burgh,*^ ' '  where  the  promise  to  pay  the  debt  of  another 
arises  out  of  some  new  and  original  consideration  of 
benefit  or  harm  moving  between  the  newly  contract- 
ing parties,"  the  Statute  of  Frauds  does  not  apply. 
The  doctrine  as  thus  stated 'must  be  repudiated  as 
annulling  the  Statute  of  Frauds.*^    It  is  submitted 

io  Barker  v.  Bueklin,  2  Denio  45  (N.  T.). 

418  Johns.  29  (N.  Y.). 

*2  Browne,  Statute  of  Frauds  (5th  ed.))  §  212. 
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that  the  question  of  consideration  is  immaterial  as  to 
whether  or  not  the  promise  is  within  the  Statute  of 
Prauds.  Of  course  the  contract,  as  every  contract, 
must  be  supported  by  a  valid  consideration  and  until 
we  find  a  valid  consideration  it  is  useless  to  inquire 
whether  or  not  the  promise  is  within  the  Statute  of 
Erauds.  The  whole  question  is,  What  is  the  promise  ? 
Neither  the  motive  of  the  promisor  nor  the  nature  of 
the  consideration  affect  this  question.  The  question 
is,  What  is  the  substance  of  the  transaction  between 
the  promisor  and  the  promisee  ?  The  mere  fact  that 
the  defendant  has  received  property  either  from  the 
promisee  or  from  the  debtor,  does  not  take  his  prom- 
ise out  of  the  statute  unless  it  appears  he  thereby 
incurred  a  debt.  If  the  property  transferred  to  the 
defendant\was  of  sufficient  value  to  indicate  that  his 
promise  was  to  pay  his  own  debt  instead  of  that  of 
another,  the  promise  will  not  be  within  the  Statute 
of  Frauds.  The  mere  fact  that  the  defendant  has 
received  some  benefit  in  consideration  for  his  promise 
is  not  sufficient  to  show  that  he  becomes  a  debtor ;  for 
example,  in  Mallory  v.  Gillett,  one  Haines  owed  the 
plaintiff  a  debt  for  repairs  on  a  boat  for  which  the 
plaintiff  had  a  lien  on  the  boat.  The  defendant  prom- 
ised the  plaintiff  orally  in  consideration  of  his  relin- 
quishing the  lien,  to  pay  the  debt  at  some  future  time. 
The  court  correctly  held  that  this  was  a  promise  to 
answer  for  the  debt  of  another  and  therefore  within 
the  statute.**  This  case  represents  the  weight  of 
authority  in  the  United  States.** 

«  21  N.  Y.  412. 

**Amt»f  Cases  on  SuretTshlp,  p.  84. 
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PART  II 

RIGHTS  OF  THE  SURETY 

CHAPTER  II. 
THE  RIGHT  TO  INDEMNITY  AND  CONTRIBUTION. 

17.  Surety's  rights  in  general. — In  general  the 
surety  has  four  distinct  rights.  These  are — rights  to 
indemnity,  contribution,  subrogation,  and  exonera- 
tion. The  right  to  indemnity  is  a  right  which  the 
surety  has,  when  he  has  paid  the  creditor  something 
on  the  debtor's  obligation,  to  recover  reimbursement 
for  the  payments  made  and  for  any  loss  incurred  by 
him  under  the  contract  of  suretyship,  in  consequence 
of  the  debtor's  default.  The  right  to  contribution  is  a 
right  which  the  surety  has  to  recover  from  his  co- 
surety or  co-sureties  when  he  has  discharged  more 
than  his  proportion  of  the  debtor's  liability.  The 
right  to  subrogation  is  the  right  of  the  surety  who 
has  discharged  the  debtor's  liability  to  the  creditor 
to  stand  in  the  place  of  the  creditor  to  use  his  reme- 
dies, to  be  entitled  to  his  preferences  against  the 
estate  of  the  principal  debtor,  to  use  the  securities 
the  creditor  has,  and  in  the  creditor's  name  to  obtain 
from  the  debtor  or  co-sureties  indemnity  in  whole 
or  in  proportion  to  the  loss  sustained  by  him.  The 
right  to  exoneration  is  the  right  the  surety  has  when 
the  debt  falls  due  to  compel  his  debtor  to  discharge 
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the  debt,  or  his  co-sureties  to  bear  their  proportion 
of  the  burden. 

18.  The  surety's  right  to  indemnity — In  particu- 
lars-Nature and  origin  of  the  right. — The  surety's 
right  to  indemnity  had  its  origin  in  equity.  The 
action  was  allowed  in  equity  a  long  time  before  it  was 
allowed  at  law.*°  The  action  is  now  allowed  at  law, 
and  where  the  common-law  forms  of  action  have  not 
been  abolished  the  action  is  indebitatus  assumpsit,  on 
an  implied  promise,  on  the  part  of  the  principal,  to 
indemnify  the  surety  for  money  paid  out  to  the  debt- 
or's use.  The  right  of  action  by  the  surety  against 
the  principal  does  not  accrue  until  he  pays  the  debt 
of  the  principal.*®  This  being  so,  the  surety  could  not 
bring  an  attachment  or  hold  property  in  his  hands  not 
appropriated  for  the  payment  of  the  debt,  until  he 
had  actually  paid  the  debt.*''  The  surety  may  pay 
the  debt  before  due  and  sue  the  principal  for  indem- 
nity after  it  has  become  due.*®  The  action  for  indem- 
nity should  be  brought  in  the  name  of  the  surety  and 
not  in  the  name  of  his  obligee.*®  No  demand  or  notice 
need  be  made  or  given  to  the  principal  by  the  surety 
who  has  paid  the  debt  before  suit  is  brought  for 
indemnity. 

19.  When  the  right  arises. — ^The  surety's  right 
arises  at  the  time  he  becomes  surety;  for  example, 
he  may  complain  of  fraudulent  conveyances  made  by 


*5Pord  V.  Stobridge,  Nelson  Ch.  24  (Eng.) ;  ^cot  v.  Stephenson,  I  Lev. 
71  (Eng.)  ;  Layer  v.  Nelson,  1  Vernon  456  (Eng.). 

48  Cotton  V.  Alexander,  32  Kan.  339 ;  In  re  Estate  of  Hill,  67  Gal.  238. 
*T  Dennisou  v.  Soper,  33  Iowa  183 ;  Ingalls  v.  Dennett,  6  Greenl.  79  (Me.)- 

48  White  V.  Miller,  47  Ind.  385. 

49  Hardware  Co.  v.  Deere,  etc.,  Co.,  53  Ark.  140. 

198 
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the  principal  debtor  after  he  has  entered  into  the  con- 
tract of  suretyship  and  before  performance  of  his 
duty  under  the  contract.  Again,  where  a  surety  dies 
and  leaves  a  legacy  to  the  principal  debtor  and  the 
legacy  is  assigned  before  the  surety's  estate  pays  the 
debt,  the  assignee  of  the  legacy  takes  the  assignment 
subject  to  the  right  of  the  surety'^  estate  to  reduce 
the  legacy  by  the  amount  due  from  the  legatee.  As 
regards  the  principal's  right, to  exemption  or  the 
claim  of  third  parties  to  the  principal's  property,  the 
surety's  right  to  indemnity  relates  back  to  the  time 
when  he  signed  the  contract  and  became  surety,  and 
his  equity  against  the  principal's  property  will  be 
protected  from  damage  by  the  claims  of  subsequent 
creditors.®" 

20.  "When  the  surety  may  bring  an  action  for 
indemnity. — ^WhUe  it  is  clear  that  the  surety's  right 
exists  from  the  time  he  becomes  surety,  it  is  equally 
clear  that  he  has  no  cause  of  action  for  reimbursement 
until  he  has  made  some  payment  on  the  debt.  A  par- 
tial payment  of  the  debt  is  sufficient  to  give  him  a 
cause  of  action. 

'  The  surety  may  pay  a  part  of  the  debt  >vhen  due, 
or  pay  it  in  installments,  and  recover  after  each  pay- 
ment a  like  sum  from  the  principal  f^  but  unless  the 
contract  so  provides,  he  cannot  recover  after  each 
installment  paid. 

The  surety  need  not  pay  the  debt  of  the  principal 
in  cash,  but  any  form  of  payment  accepted  by  the 


50  Barney  v.  Grover,  28  Vt.  391;  Eiee  v.  Southgate,  16  Gray  142  (Mass.). 
6iDavies  v.  Evan   Humphreys,   6  Mees.   &  Wels.  153    (Eng.),  IiEABING 
Illustrative  Cases. 
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creditor  as  absolute  payment  will  answer  to  support 
Ms  right  to  sue  the  principal  for  indemnity.  Thus 
the  surety  may  pay  with  his  negotiable  note,  or  the 
delivery  of  property,  or  a  mortgage  thereon  to  the 
creditor,  will  constitute  payment/^  For  example,  in 
Barclay  v.  Gooch,^^  a  surety  gave  his  negotiable  note 
in  conditional  payment  of  the  debtor's  debt  and 
before  he  paid  out  any  money  he  sued  the  debtor 
and  was  allowed  to  recover.  While  this  represents 
the  law,  it  does  not  seem  to  be  defensible  on  prin- 
ciple. First,  it  makes  an  unwarranted  distinction 
between  a  negotiable  and  a  non-negotiable  note,®* 
and  further,  it  is  in  conflict  with  the  principle  which 
we  will  have  stated  further  on,  that  a  surety  in  paying 
his  debtor's  debt  is  not  entitled  to  recover  the  face 
value  of  the  debt  if  he  settled  with  the  creditor  for 
a  less  sum. 

For  example,  if  a  surety  becomes  surety  on  a 
$2,000  note  and  settles  it  by  a  payment  of  $1,000  in 
cash,  he  is  able  to  recover  from  the  principal  only 
$1,000.  But  ia  Barclay  v.  Gooch,®®  a  surety  who 
gives  his  own  negotiable  $2,000  note  in  payment  of 
the  $2,000  debt  of  his  debtor  may  turn  immediately 
upon  his  debtor  and  recover  $2,000,  and,  when  his 
note  becomes  due,  settle  with  the  creditor  by  paying 
less  than  the  face  of  his  note,  possibly  $1,000.  On 
principle  it  seems  the  surety  should  not  be  entitled 


szSapp.  V.  Aiken,  68  Iowa  699;  Peters  v.  BarnhiU,  1  Hill  234  (S.  C.) ; 
McVicar  v.  Eoyce,  17  Tip.  Can.  (Q.  B.)  529  (Can.). 

»a2  Esp.  571  (Eng.). 

6<  A  non-negotiable  note  accepted  in  conditional  payment  will  not  entitle 
the  surety  to  sue  the  debtor  before  the  note  is  paid. 

SB  Same  as  note  53. 
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to  recover  reimbursement  until  he  has  been  out 
something.*' 

21.  The  amount  the  surety  may  recover  on  his 
right. — The  doctrine  which  permits  a  surety  who 
has  purchased  the  principal  debtor's  obligation,  to  be 
SLibrogated  to  the  position  of  creditor  and  sue  the 
debtor,  but  limits  his  recovery  to  the  amount  the 
surety  has  paid  for  the  obligation,  is  based  upon  the 
idea  that  a  surety  is  a  fiduciary  to  the  debtor  and  can 
therefore  hav6  reimbursement  only  for  what  he  has 
paid.  He  is  in  a  position  similar  to  that  of  a  trustee 
who  when  he  takes  up  a  note  of  his  cestui  que  trust 
has  reimbursement  only  for  what  he  pays  because 
of  the  fiduciary  relation  which  he  occupies.  Similarly 
the  law  considered  that  the  surety  should  not  be 
allowed  to  speculate  upon  his  principal.  So  the 
surety  cannot  recover  indirect  or  consequential  dam- 
ages for  his  loss  by  reason  of  having  to  pay  the  debt 
of  the  principal,  or  for  sacrificing  his  property,  or  for 
being  imprisoned,  but  simply  the  amount  actually 
paid  out  in  settlement  of  his  principal's  debt,  with 
necessary  costs.*'' 

For  example,  it  was  held  in  the  case  of  Succes- 
sion of  Dinkgrave  that  a  surety  who  purchased  the 
obligation  oi  his  debtor  to  the  extent  of  $2,500 
for  $750  could  recover  from  his  principal  only 
the  $750,  not  the  $2,500.**  By  agreement  with  the 
principal  the  surety  may  recover  a  stipulated  sum  for 

ssCoggeshall  v.  Buggies,  62  111.  401;  Hicks  v.  Bailey,  16  Tex.  229;  Feam- 
ster  V.  Withrow,  12  W.  Va.  611. 

57  Powell  V.  Smith,  8  Johns.  249  (N.  T.) ;  Vance  v.  Lancaster,  3  Hayward 
(Tenn.)  130;  Brandt,  Suretyship  and  Guaranty  {3rd  ed.),  §234. 

58  31  La.  Ann.  703. 
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tlie  use  of  Ms  credit.®*  The  surety's  action  against 
the  principal  is  generally  that  of  assumpsit,  and  if 
there  are  two  or  more  principals,  unless  stipulated  to 
the  contrary,  the  surety  may  sue  all  of  them,  or  any 
one  of  them,  for  indemnity.^" 

22.  The  equitable  right  to  recover  indemnity  not 
dependent  upon  contract. — One  who  has  become 
surety  without  the  request  of  the  principal,  express 
or  implied,  cannot  get  indemnity  in  an  action  of 
assumpsit  against  the  principal  upon  payment  of  the 
debt,®^  but  in  equity  the  surety  may  recover  indemnity 
against  a  principal  who  has  objected  to  his  becoming 
a  surety  on  the  debt.  Thus,  in  Mathews  v.  Aikin,^^ 
at  the  request  of  the  mortgagee  and  against  the  ad- 
vice of  the  son,  a  father  became  a  surety  on  a  bond 
secured  by  mortgage  given  by  his  son.  The  father, 
having  had  a  sum  collected  from  him  on  a  suit  upon 
the  guaranty,  was  allowed  to  be  subrogated  to  the 
rights  of  the  holder  of  the  bond  and  mortgage.  It  was 
insisted  on  the  part  of  the  principal  debtor  that  the 
surety  should  have  no  right  over  against  the  debtor, 
as  he  had  not  become  a  surety  at  the  request  of  the 
debtor.  The  court,  however,  allowed  the  surety  to 
recover.  If  the  surety  were  limited  to  his  right  at 
law  to  recover  indemnity  from  the  principal,  it  would 
be  difficult  to  spell  out  an  implied  contract,  but  in 
equity  the  surety's  right  is  not  worked  out  on  prin- 
ciples of  contract. 

A  mere  volunteer  who  is  under  no  legal  obligation 

ssPerrine  v.  Hotchkiss,  58  Barb.  77  (N.  T.). 

<">  Hulett  v.  Soullard,  26  Vt.  295;  Babeock  v.  Hubbard,  2  Conn.  536. 

61  Carter  v.  Black,  20  N.  C.  561;  4  Dev.  &  Bat.  425  (N.  C). 

62  1  N,  Y  ■  595. 
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to  pay  the  debt  cannot  recover  indemnity  from  a  prin- 
cipal if  he  pays  the  debt.  He  must  at  least  be  under 
a  prima  facie  legal  obligation  to  pay  the  debt. 

23.  Defenses  ta  the  right  to  indemnity. — ^Where 
the  surety  knows  that  neither  he  nor  the  priacipaJ 
debtor  is  liable,  and  yet  pays  the  debt,  he  cannot 
recover  indemnity  from  the  principal.  This  is  true 
universally  where  the  defenses  of  the  surety  and 
debtor  are  meritorious,  such  as  fraud,  illegality, 
duress,  and  payment,  but  where  the  defense  of  the 
principal  and  surety  is  technical,  there  is  some  con- 
fusion in  the  authorities.  If  both  have  the  defense 
of  the  Statute  of  Limitations  or  the  Statute  of 
Frauds,  and  the  surety  pays  knowing  it,  the  surety 
may  not  by  the  majority  rule  recover  reimburse- 
ment.** If  the  defense  is  one  available  only  to  the 
principal,  the  surety  is  of  course  under  obligation  to 
pay  and  may  have  reimbursement,  but  if  the  defense 
is  available  to  the  surety  only,  he  may  waive  it ;  then 
by  paying  the  debt  he  relieves  the  debtor  of  a  burden 
and  should  and  is  by  the  weight  of  authority  per- 
mitted to  have  indemnity.  Of  course,  if  the  surety 
waits  after  he  has  paid  the  debt  until  the  Statute  of 
Limitations  has  run,  his  right  to  recover  indemnity 
will  be  barred.** 

24.  Definition  and  origin  of  the  right  to  contribu- 
tion.— The  right  to  contribution  is  a  right  which  the 
Surety  has  when  he  has  discharged  mpre  than  his  pro- 
portion of  the  debtor's  liability  to  recover  from  a  co- 
os stone  V.  Hammell,  83  Cal.  547,  23  Pac.  703,  8  L.  E.  A.  425,  17  Am.  St. 

Eep.  272. 

«4  Beal  V.  Brown,  13  Allen  114  (Mass,) ;  see  foot-notes,  Ames,  Cases  o> 
Suretyship,  pp.  512-513,  520. 
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surety  or  co-sureties.  The  creditor  is  not  bound  to  look 
to  all  the  sureties  jointly,  but  may  compel  payment 
from  any  one,  and  his  election  to  do  so  gives  rise  to  the 
principle  of  contribution.  The  basis  of  contribution 
is  equitable.  Where  one  surety,  who  has  become  so 
with  others,  has  been  compelled  to  pay  the  whole 
debt  thrown  upon  him  by  the  choice  of  the  creditor, 
it  is  only  justice  that  he  have  contribution  from  those 
who  entered  into  the  obligation  with  him.  This  obli- 
gation of  the  co-sureties  to  contribution  is  not  founded 
on  contract  between  them,  but  stands  upon  a  prin- 
ciple of  equity  which  was  long  recognized  and 
enforced  in  equity  courts  before  the  courts  of  law 
assumed  jurisdiction.  Contribution  was  allowed  in 
equity  for  more  than  a  century  before  it  was  recog- 
nized at  law.®^ 

25.  Differences  between  the  legal  and  equitable 
right  to  contribution. — There  still  exists  a  difference 
in  the  legal  and  equitable  remedies  for  contribution. 
At  law,  when  the  surety  sues  for  contribution  and 
part  of  the  co-sureties  are  insolvent,  he  can  recover 
from  the  solvent  co-sureties  only  their  proportionate 
share,  ascertained  by  dividing  the  whole  sum  paid  by 
the  whole  number  of  sureties,  regardless  of  those  who 
are  insolvent  ;®*  but  in  equity  he  may  recover  a  larger 

«3  Wonnleighton  and  Hunter's  ease  (1613),  Godbolt  24S  (Eng.);  Fleet- 
wood T.  Charnock  (1629),  Nelson  10  (Eng.).  The  first  judicial  intimation 
that  a  surety  might  sue  at  common  law  for  a  contribution  is  believed  to  be 
the  following  remark  of  Lord  Keajoa  [Turner  y.  Davies  (1796),  2  Esp. 
478]  (Eng.),  'T  have  no  doubt,  that  where  two  parties  become  joint  sure- 
ties for  a  third  person,  if  one  is  called  upon  and  forced  to  pay  the  whole,  he 
has  a  right  to  call  on  his  co-sureties  for  contribution."  Carrington  ▼. 
Carson,  Cam.  &  N.  Conf.  E.  216  (Eng.),  Cowell,  Admr.  of  Cowell  t.  Edwards 
(1800),  2  Bos.  &  Pul.  268  (Eng.) ;  Ames,  Cases  on  Suretyship,  p.  53f,  aote  1. 

wAeers  v.  Onrtin,  68  Tex.  423. 
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portion  from  the  solvent  co-sureties.  The  amount  of 
contribution  in  equity  is  ascertained  by  dividing  the 
whole  amount  he  has  paid  by  the  number  of  solvent 
co-sureties."^  Lord  Eldon,  C.  J.,  in  Cowell  v.  Ed- 
wards,** says  "that  no  more  than  an  aliquot  part 
of  the  whole,  regard  being  had  to  the  number  of 
co-sureties,  could  be  recovered  at  law  by  the  defend- 
ant ;  though  if  the  insolvency  of  all  the  other  parties 
were  made  out,  a  larger  proportion  might  be  recov- 
ered in  a  court  of  equity."  In  the  action  at  law  for 
contribution  it  is  not  necessary  to  aver  or  prove  the 
insolvency  of  the  principal,  but  in  a  suit  in  equity 
for  contribution,  recovery  can  not  be  had  unless  the 
principal  is  shown  to  be  insolvent..  This  refusal  of 
the  court  of  equity  to  allow  contribution  when  the 
principal  is  solvent  rests  upon  natural  justice,  and 
the  prevention  of  a  multiplicity  of  suits,  for  the  sure- 
ties if  recovered  against  would  in  turn  sue  the  prin- 
cipal. The  right  to  contribution  at  law  rests  upon 
practically  the  same  grounds  that  it  rests  upon  in 
equity;  a  contract  implied  in  law  on  the  ground  of 
justice  and  a  refusal  by  the  courts  of  law  to  allow 
contribution  where  the  principal  is  solvent  would  like- 
wise prevent  multiplicity  of  suits.  As  a  matter  of 
principle  it  would  seem  that  courts  of  law  should 
follow  courts  of  equity  in  such  cases  and  refuse 
contribution.'^ 

If  a  co-surety  is  a  non-resident  person  it  has  the 
same  legal  effect  as  if  he  were  insolvent;  in  equity 


"Bnrroughs  v.  Lott,  19   Cal.  125. 

«8  2  Bos.  &  Pul.  268  (Eng.). 

eo  Brandt,  Suretyship  and  Gnaranty  (3rd  ed.),  §  316. 
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tlie  obligation  is  divided  equally  between  the  resident 
Sureties.'"* 

26.  When  the  right  of  action  arises. — ^In  consid- 
€a"ing  contribution  the  coming  into  existence  of  the 
right  must  be  distinguished  from  the  right  to  bring 
an  action.  The  surety's  right  to  contribution  arises 
with  his  obligation,  and  any  acts  by  the  creditor  after 
the  surety  has  bound  himself  which  injures  this  right 
of  the  surety  will  give  the  surety  a  defense  to  the 
extent  of  the  contributive  share  with  which  the  cred- 
itor has  meddled.  Thus  if  the  creditor  gives  time  to 
one  of  two  sureties  he  gives  to  the  other  a  defense 
to  the  extent  he  would  have  contribution  from  the  one 
to  whom  it  was  extended.''^ 

The  right  of  action  arises  when  the  surety  has  paid 
more  than  his  proportion  of  the  principal's  liability. 
For  example,  if  there  were  two  co-sureties  for  a  $500 
obligation,  to  entitle  one  of  them  to  contribution  he 
must  have  paid  more  than  $250  of  the  principal  debt, 
and  he  could  then  recover  all  above  $250  that  he  had 
paid.  Until  he  has  paid  more  than  his  proportion  the 
right  of  action  does  not  arise.  It  will  be  observed 
that  this  differs  from  the  right  to  recover  indemnity 
from  the  principal  debtori  In  the  case  of  indemnity 
the  surety's  right  arises  against  the  principal  as  soon 
as  he  has  paid  something  on  the  debt.  This  distinc- 
tion between  the  time  in  which  the  right  of  action 
for  contribution  and  the  right  of  action  for  indemnity 
arises  is  well  brought  out  in  cases  where  the  Statute 
of  Limitations  has  run  on  the  claim  of  the  surety 

if*  Stewart  v.  Goulden,  52  Mich.  143. 
7»  See  also  §  29  of  the  text. 
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against  the  debtor  but  has  not  run  on  Ms  claim  against 
the  co-sureties.  For  example,  suppose  one  of  two 
equal  co-sureties  on  January  1,  1900,  pays  $100  on  a 
$500  debt  of  the  principal  debtor.  The  surety  has  a 
right  of  action  any  time  after  January  1, 1900,  against 
the  principal  debtor  for  indemnity,  but  he  has  not 
yet  any  right  of  contribution  against  Ids  co-surety. 
Such  right  wiU  arise  only  when  he  has  paid  more 
than  his  proportion  of  the  principal's  debt,  which  will 
not  be  untU  after  he  has  paid  more  than  $250  in  the 
case  supposed.  Now  if  on  January  1, 1905,  the  surety 
who  paid  the  $100  in  1900  pays  $400  more  on  the  debt 
of  the  principal,  a  right  of  contribution  from  his 
co-surety  arises  from  this  later  date.  If  the  surety 
waits  until  1910,  supposing  a  six  years'  Statute  of 
Limitations,  before  he  brings  an  action,  his  right 
of  indemnity  against  the  principal  will  be  $400,  not 
$500,  for  the  Statute  of  Limitations  has  run  in  favor 
of  the  principal  for  the  first  payment  of  $100,  but  his 
right  to  sue  for  contribution  would  not  arise  until 
1905,  so  he  can  recover  in  fuU  on  that,  i.  e.,  $250. 

If  a  surety  settles  the  claim  of  the  debtor  for  less 
than  its  face  value  he  can  recover  contribution  only 
on  the  basis  of  what  he  has  paid,  not  on  the  basis  of 
what  he  has  discharged.  Thus  if  he  settles  a  $500 
debt  for  $400  his  right  to  contribution  is  only  for 
$200,  not  $250." 

27.  Who  are  co-sureties. — ^Where  aU  the  sureties 
sign  the  same  instrument  and  become  equally  liable 
thereon  there  is  no  question  of  their  being  co-sureties, 
but  there  may  be  two  or  more  sureties  for  the  same 

'2Tatum  V.  Tatnm,  1  Ired.  Eq.  113  (Eng.). 
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principal  who  are  not  uo-sureties.  If  several  per- 
sons become  bound  for  the  same  debt  or  obligation 
of  the  same  principal,  though  at  different  times 
and  by  different  instruments,  they  are  considered  as 
co-sureties/*  Where  a  person  signs  a  note  as  the  prin- 
cipal and  surety  has  signed  and  adds  to  his  signature, 
"security  for  the  above  parties,"  he  is  not  a  co-surety 
with  the  surety  who  has  already  signed,  since  he  has 
qualified  his  contract  to  become  a  surety  for  the  two,^* 
and  even  if  he  had  not  added  the  words  "security  for 
the  above  parties,"  parol  evidence  could  be  used  to 
show  that  he  signed  the  contract  not  as  a  co-surety 
with  the  surety  who  had  signed,  but  as  surety  for 
those  already  bound.  Again,  parol  evidence  may  be 
used  to  show  that  the  indorser  of  a  promissory  note 
is  a  co-surety  with  the  surety  who  signs  with  the 
maker,''®  and  it  is  a  general  rule  that  parol  evidence 
will  be  admitted  to  show  the  real  relation  subsisting 
between  several  parties  bound  for  the  performance  of 
a  written  obligation.  A  parol  agreement  of  one 
surety  to  indemnify  the  other  may  be  shown  to  defeat 
the  right  to  contribution.''®  The  fact  that  one  surety 
signs  before  another  is  not  enough  to  create  a  pre- 
sumption that  the  one  who  signs  first  should  exoner- 
ate the  other.  However,  in  the  absence  of  evidence 
tp  the  contrary,  by  the  weight  of  American  cases  suc- 
cessive accommodation  indorsers  of  negotiable  instru- 


'3  Woodworth  v.  Bowes,  5  Ind.  276 ;  Deering  v.  Earl  of  WinchelBea,  2  Bt«. 
&  Pul.  270  (Bng.). 

T4  Harris  v.  Warner,  13  Wend.  400  (N.  Y.). 

75  Nurre  v.  Chittenden,  56  Ind.  462. 

'•Brandt,  Saretyship  and  Guaranty  (3rd  od.),  §  287;  Craythome  v.  Swin- 
burne, 14  Ves.  160  (Eng.). 
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ments  are  not  co-sureties  and  a  prior  accommodation 
indorser  will  not  be  allowed  to  have  contribution  from 
the  subsequent  indorser.'''^ 

28.  Contribution  not  based  on  contract. — Con- 
tribution does  not  rest  upon  contract.  Frequently 
contribution  is  allowed  although  the  sureties  have 
become  such  involuntarily.  Thus  in  McBride  v.  Pot- 
ter-Lovell  Co./*  the  Potter-Lovell  Co.  held  the  notes 
of  several  parties  which  it  had  receiyed  from  them 
for  sale ;  instead  of  selling  the  notes  for  the  benefit 
of  the  makers,  as  they  had  agreed,  the  Potter-Lovell 
Co.  fraudulently  pledged  the  notes  to  a  bona  fide 
purchaser  without  notice.  The  court  said:  "All  of 
the  various  parties  whose  names  were  thus  fraudu- 
lently pledged  stood  on  the  same  footing  except  that 
the  notes  were  pledged  at  different  times,  fell  due, 
and  were  collected  at  different  times.  *  *  *  These 
differences  do  not  vary  the  equitable  rights  and  lia- 
bilities of  the  parties  as  amongst  themselves.  The 
liability  to  contribute  does  not  depend  on  a  contract 
between  the  parties  who  are  held  liable  to  contribute, 
and  is  not  affected  by  the  fact  that  notes  were  pledged 
and  fell  due  and  were  paid  at  different  times,  or  that 
some  of  them  were  paid  only  in  part,  or  not  at  all. 
The  notes  were  all  pledged  to  secure  the  same  indebt- 
edness. The  fact  that  some  of  them  fell  due  at  earlier 
dates  than  others  creates  no  equity  in  favor  of  those 
which  fell  due  last.  *  *  *  It  might  be  that  under 
such  circumstances  the  pledgee  would  prefer  to  hold 

7T  McDonald  v.  Magruder,  3  Peters  470  (TT;  S.),  and  cases  collected  in 
foot-note  1,  Ames,  Cases  on  Suretyship,  p.  491;  Harris  v.  Jones,  136  N.  W. 
1080  (N.  D.),  Leading  Illusteativk  Cases. 

7S169  Mass.  7. 
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one  and  exonerate  another,  and  he  would  have  power 
to  do  so  in  the  first  instance  by  proceeding  to  collect 
of  one  but  not  of  another.  But  where  several  differ- 
ent parties  have  thus  been  exposed  to  loss  by  the 
fraud  of  their  common  agent,  it  is  more  equitable  that 
the  burden  of  the  loss  should  be  shared  pro  rata. 
Under  such  circumstances  equality  is  equity,  without 
respect  to  the  time  of  the  maturity  of  the  notes. 
*  *  *  All  the  notes  being  pledged  as  security  for 
the  same  indebtedness,  the  whole  loss  in  consequence 
thereof  is  to  be  borne  by  all  the  makers  in  proportion 
to  the  amounts  of  the  notes  so  pledged.'"* 

This  principle  that  contribution  does  not  rest  upon 
contract  is  again  illustrated  by  the  case  where  one  is 
bound  as  surety  without  knowing  of  the  existence  of  co- 
sureties. He  may  even  in  such  case  recover  contribution 
from  the  co-sureties.^°  So  where  there  is  an  obligation 
with  sureties  who  have  been  given  securities  by  the 
obligor  for  their  protection  and  sureties  come  in  after- 
wards without  any  arrangement  for  security,  these 
later  sureties  are  protected  also  by  the  securities  given 
for  the  protection  of  the  original  sureties.  Suppose 
there  is  a  debt  of  $1,000  and  B,  the  debtor,  gives  C,  the 
surety,  securities  to  the  extent  of  $1,000,  and  suppose 
the  creditor  collects  the  whole  debt  from  D,  who  came 
in  later  as  a  co-surety  with  C,  without  knowledge  that 
C  was  a  surety  or  that  he  held  securities.  Now,  if  B 
is  insolvent,  D  has  a  right  against  C  for  contribution 
to  the  extent  of  $500.   He  also  has  the  right,  if  he  does 


79  McBride  v.  Potter-Lovell  Co.,  169  Mass.  7 ;  Ames,  Cases  on  Suretyship, 
p.  550. 

80  Brandt,  Suretyship  and  Guaranty  (Srd  ed.),  §  284. 

210 


THE  RIGHT  TO  INDEMNITY  33  i 

not  wish  to  sue  for  contribution,  to  use  up  all  of 
the  securities  in  reimbursing  himself.  On  the  other 
hand,  if  C  should  pay  the  debt  he  will  have  a  right  to 
use  the  securities  to  reimburse  himself.  If  C,  how- 
ever, paid  only  $500  on  the  debt  and  D  paid  the  other 
$500,  G  would  have  to  turn  over  to  D  one-half  of  the 
proceeds  of  the  securities  which  were  deposited  by  B 
with  G  exclusively  for  G's  protection.  D  is  allowed 
to  have  a  right  against  these  securities  because  of 
the  fiduciary  relation  which  exists  between  the  co- 
sureties and  because  contribution  is  based  upon  an 
equitable  principle  of  justice  independent  of  contract. 
The  contribution  is  given  even  though  not  intended 
by  the  parties.  A  surety  who  comes  in  after  there 
are  Sureties  already  obligated  will  be  entitled  to  con- 
tribution against  those  already  bound.  In  the  absence 
of  agreement  to  the  contrary,  co-sureties  are  bound  to 
contribute  according  to  the  number  of  co-sureties,  at 
least  where  they  are  all  solvent.  But  the  co-sureties 
may  be  bound  in  different  amounts  for  the  same  obli- 
gation; thus  on  a  $2,000  debt  one  may  be  bound  for 
$2,000  and  the  other  for  $1,000.  In  case  of  default 
for  $2,000,  they  are  liable  ia  proportion  to  their 
respective  obligations.  If  the  one  liable  for  $2,000 
pays  for  the  whole  default  he  can  recover  one-third 
of  the  $2,000  from  the  other  surety  who  is  bound 
for  $1,000.®^  Where  the  sureties  are  on  separate  bonds 
there  may  be  a  right  to  contribution.  Where  two  bonds 
are  signed  by  sureties  as  security  for  the  same  debt 
— say,  one  bond  is  for  $1,000,  signed  by  three  sureties, 
and  the  other  for  $500,  signed  by  three  sureties,  and 

81  Annitage  v.  Pulver,  37  N.  T.  494. 
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the  principal  defaults  for  $600 — ^the  loss  among  the 
sureties  must  be  apportioned  by  using  the  face  of 
the  bonds  as  a  unit  to  determine  the  proportion 
each  is  to  contribute.  Thus  in  the  first  bond  the  sure- 
ties of  the  first  group  wiU  stand  two-thirds  of  the 
loss  and  the  sureties  of  the  second  group,  one-third. 
If  a  surety  on  the  bond  No.  1  is  insolvent  and  two  on 
the  bond  No.  2  are  insolvent,  then  each  of  the  three 
solvent  sureties  would  pay  $200. 

29.  Defenses  to  the  action  for  contribution.— 
Where  one  of  the  sureties  has  done  something  that 
would  make  it  inequitable  to  recover  contribution 
from  the  other  surety,  contribution  wiU  not  be  en- 
forced, since  it  is  an  equitable  right  in  its  foundation, 
and  he  who  would  have  equity  must  do  what  equity 
demands.®^  Where  one  of  the  sureties  by  stifling  com- 
petition bought  the  land  of  the  principal  for  less  than 
it  was  worth  and  made  payment  of  the  debt,  he  was 
held  not  entitled  to  contribution  from  the  co-sureties. 
If  the  surety  who  pays  the  debt  releases  the  principal 
debtor  from  liability  to  indemnify  him,  this  gives  the 
co-surety  a  defense  to  his  action  for  contribution; 
likewise  a  release  of  one  co-surety  will  thereby  give 
the  other  co-sureties  a  defense  to  the  extent  that  they 
would  be  entitled  to  contribution  from  the  surety 
released.  If  one  of  the  two  co-sureties  consents  to  the 
giving  of  time  to  the  principal  and  the  other  does  not, 
and  the  one  consenting  afterwards  has  to  pay  the 
debt,  he  cannot  later  recover  contribution  from  the 
one  who  did  not  assent.®'  If  a  surety  releases  his  lien 

82  Dennis  v.  Gillespie,  24  Miss.  581. 

88  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §  306. 
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or  negligently  loses  it,  it  gives  his  co-surety  a  defense 
to  the  extent  the  co-surety  would  have  a  right  to 
reimburse  himself  out  of  the  securities  thus  released 
or  lost.**  A  surety  who  pays  a  debt  of  a  principal 
against  which  he  knows  the  principal  has  a  merito- 
rious defense  cannot  have  contribution  from  his  co- 
sureties. Thus  a  surety  who  with  knowledge  pays  a 
note  which  is  void  for  usury  or  because  it  was  obtained 
by  fraud  is  not  entitled  to  contribution  from  a  co- 
surety on  the  note.  If  the  surety,  however,  with 
knowledge  pays  a  debt  to  which  the  debtor  has  a 
technical  defenses  he  may  recover  contribution  from 
a  co-surety.  The  surety  who  pays  such  debt  with 
notice  of  the  defense  may  recover  contribution  from 
his  co-surety  or  co-sureties.®^ 

siEamsej  v.  Lewis,  30  Barb.  403   (N.  Y.) ;   Carpenter  v.  KeUf,  »  Ohia 
106;  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §§297-298. 
8»  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §  293. 
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CHAPTER  III. 
THE  BIGHT  TO  SUBROGATION  AND  EXONEBATION. 

30.  Definition  and  nature  of  the  right  to  sub- 
rogation.— The  right  to  subrogation  is  the  right  of 
the  surety  who  has  discharged  the  debtor's  liability, 
to  the  creditor  to  stand  in  the  place  of  the  creditor 
and  to  use  his  remedies,  to  be  entitled  to  the  creditor's 
preferences  against,  the  estate  of  the  principal  debtor, 
and  to  use  the  securities  the  creditor  has  and  in  the 
creditor's  name  to  obtain  from  the  debtor  or  co-surety 
indemnity  in  whole  or  in  proportion  to  the  loss  sus- 
tained by  him.*®  Subrogation  is  strictly  an  equitable 
doctrine,  and  it  can  only  be  enforced  in  courts  of 
equity.®'^ 

31.  The  right  to  be  subrogated  to  the  securities 
held  by  the  creditor  for  the  payment  of  the  debt. — 
Upon  satisfying  the  debtor's  obligation  to  the  cred- 
itor, the  right  of  the  surety  to  be  subrogated  to  the 
collateral  securities  held  by  the  creditor  for  the  pay- 

88  Subrogation  is  defined  in  "A  Digest  of  English  Civil  Law"  by  Edward 
Jenks  (1907),  Book  II,  Part  2,  §  667,  as  follows:  "The  surety  who  has  dis- 
charged the  principal  debtor's  liability  to  the  creditor  is  entitled  to  have 
assigned  to  or  in  trust  for  him  every  security  held  by  the  creditor  in  respect 
of  such  liability,  and  to  stand  in  the  place  of  the  creditor,  and  to  use  all  the 
creditor's  remedies,  and  upon  a  proper  indemnity,  to  use  the  name  of  the 
creditor  in  any  action  or  other  proceeding,  in  order  to  obtain  from  the  prin- 
cipal debtor  or  any  co-surety  indemnity,  in  whole  oi;  in  a  just  proportion,  for 
the  loss  or  liability  sustained  by  him.  Mercantile  Law  Amendment  Act,  1856, 
s.  3;  Bechervaise  v.  Lewis  (1872),  L.  E.  7  C.  P.,  at  p.  377. 

8T  Smith  V.  Harrison,  33  Ala.  706;  Brandt,  Suretyship  and  Guaranty 
(3rd  ed.),  §  324. 
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ment  of  the  debt,  is  almost  universally  recognized.** 
This  right  of  the  surety  exists  independent  of  any 
contract  and  the  surety  is  entitled  to  use  collateral 
securities  which  he  knew  nothing  of  when  he  con- 
tracted. It  makes  no  difference  whether  the  securi- 
ties were  given  by  the  principal  debtor  for  his  security 
before,  or  after  the  surety  became  bound.  He  is  in 
each  case  entitled  to  use  these  securities  when  he  has 
once  paid  the  debt  which  the  debtor  should  have  paid 
in  the  first  place.*^  The  surety  is  entitled  to  be  sub- 
rogated to  the  rights  under  a  mortgage  given  by  the 
principal  to  the  creditor  in  respect  to  the  debt,  and 
may  with  or  without  a  formal  assignment  of  such 
mortgage  have  it  foreclosed,  in  his  own  name,  and 
apply  the  proceeds  to  indemnify  himself.^" 

If  property  is  sold  and  the  terms  of  the  sale  are 
that  legal  title  is  to  remain  in  the  vendor  until  the 
purchase  money  is  paid,  the  relation  between  the 
seller  and  buyer  is  substantially  that  of  a  mortgagee 
and  mortgagor  and  the  surety  for  the  buyer  on  pay- 
ing the  purchase  price  is  subrogated  to  the  seller's 
right  as  mortgagee.®^ 

This  right  to  avail  himself  of  the  securities  held  by 
the  creditor  exists  in  the  case  of  a  surety  for  a  vendee 
where  the  vendor  retains  a  lien  on  the  land  conveyed. 
The  right  of  the  surety  to  use  the  creditor's  securities 
applies  in  the  case  of  a  corporation's  lien  on  the 

88  Goddard  v.  Whyte,  2  Giff.  449  (Eng.) ;  see  Ames, 'Cases  on  Suretyship, 
p.  358,  foot-note.  ^  i 

89  Ames,   Cases  on   Suretyship,  p.   358 ;   Pearl  v.  Deacon,  24  Beav.   186 
(Eng.),  Leading  Illustrative  Cases. 

aoGossin  v.  Brown,  11  Pa.  St.  527;   McLean  v.  Towle,  3  Sandf.  Ch.  117 
(ISr.  Y.)  ;  Beaver  v.  Blanker,  94  HI.  175. 
91  Ames,  Cases  on  Suretyship,  p.  360,  note. 
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shares  of  stockholders  and  in  ease  of  statutory  liens. 
The  right  is  available  wherever  the  creditor  has  secu- 
rities, no  matter  in  what  form,  which  he  may  use 
for  his  protection  or  for  satisfaction  of  his  claim 
against  the  principal  debtor.*^ 

So  a  third  person  taking  proper-ty  of  the  principal 
with  notice  of  liens  available  to  the  surety  on  his 
right  to  subrogation  will  take  such  property  subject 
to  all  the  equities  which  the  surety  acquires  by  sub- 
rogation. Thus  land  of  the  principal  debtor  sold 
subject  to  the  creditor's  judgment  lien  is  not  freed 
from  the  burden  of  the  lien  when  the  surety  pays 
the  debt,  for  the  lien  is  kept  alive  in  equity  to  protect 
the  surety  on  his  right  to  subrogation.®* 

The  sureties  of  officers,  administrators,  guardians, 
and  the  like,  are  entitled  to  be  subrogated  to  such 
rights  as  the  obligees  may  have  against  the  principals. 
And  the  sureties  of  a  guardian  may  be  subrogated 
to  the  remedies  of  the  ward  against  such  guardian 
before  judgment  and  execution  against  him,  if  they 
are  legally  bound  to  pay;  or  where  the  principal  is 
insolvent  before  payment.®* 

To  be  subrogated  to  the  lien  of  the  state  or  county, 
where  such  lien  is  stat^tory,  the  surety  must  allege 
and  prove  his  right  of  subrogation  and  the  extent  of 
it.®**  Otherwise  the  surety  is  entitled  to  be  subrogated 
to  the  rights  of  the  state  or  county  and  have  them 


92  Ames,  Cases  on  Suretyship,  p.  361,  note. 

93  Drew  V.  Lockett,  32  Beav.  499  (Eng.) ;  HUl  v.  King,  48  Ohio  St.  75 ; 
Douglass'  Appeal,  48  Pa.  223. 

8<  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §§350-352;  Fishbaek  v. 
Weaver,  34  Ark.  569. 
98  Watts  V.  Eufanla  Natl.  Bank,  76  Ala.  474. 
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enforced  for  Ms  benefit  as  in  the  case  of  individual 
creditors.®® 

A  surety  for  a  part  of  a  debt  is  not  entitled  to  be 
subrogated  to  a  security  given  tbe  creditor  by  the 
principal  at  another  time,  and  for  a  separate  and 
distinct  part  of  the  same  debt.®^ 

32.  The  right  to  subrogation  is  sometimes  avail- 
able where  the  right  to  indemnity  is  not.— It  fre- 
quently happens  that  a  surety  will  be  unable  to  use 
or  obtain  relief  through  his  right  to  indemnity,  but 
will  be  protected  through  his  right  to  subrogation. 
For  example,  an  administratrix  had  in  her  hands, 
belonging  to  the  estate,  some  money  which  was  sub- 
ject to  distribution  among  the  creditors  of  the  estate. 
The  judge  of  probate  ordered  distribution  and  the 
administratrix  failed  to  make  it  and  instead  in- 
vested the  fund  in  a  piece  of  property  which  she 
used  and  occupied  as  a  homestead.  The  creditors  of 
the  estate  obtained  a  judgment  against  her  and  her 
sureties.  Upon  a  surety  paying  the  obligation  of 
the  administratrix  and  suing  for  reimbursement,  he 
attempted  to  get  satisfaction  out  of  the  homestead. 
The  surety  was  not  allowed  to  do  this  because  the 
homestead  is  not  subject  to  ordinary  debts  and  the 
obligation  of  the  administratrix  to  indemnify  the 
surety  is  only  a  debt  obligation.  Now,  the  creditors 
in  such  a  case  as  this  have  the  right  to  follow  the 
misappropriated  money  held  by  the  administratrix 
as  a  trust  fund  for  the  payment  of  debts  into  this 
homestead  estate,  and  the  surety,  when  he  sues  on 

»«  Boltz  'a  Estate,  133  Pa,  St.  77. 
»iWade  V.  Coope,  2  Sim.  155  (Bng.). 

217 


40  LAW  OP  SUEBTYSHIP 

his  right  to  subrogation,  may  use  this  right  of  the 
creditor  to  follow  this  trust  fund  into  the  homestead. 
The  surety  was  Nthus  permitted  to  r§ach  by  his  right 
to  subrogation  what  he  could  not  get  by  his  right  to 
reimbursement.®*  Again,  a  surety  for  a  trustee  who 
defaults  and  sells  the  trust  property  to  a  purchaser 
with  notice  of  the  breach  of  trust  is  subrogated  to 
the  rights  of  the  trustee  on  payment  of  the  cestui  que 
trust's  claim  to  recover  back  the  property.  Where  a 
guardian  wasted  funds  and  the  ward  recovered  from 
the  guardian's  surety  the  amount  the  guardian  was 
in  default,  and  the  guardian  then  became  bankrupt, 
the  surety  could  not  sue  the  guardian  for  indemnity, 
as  he  had  paid  the  guardian's  claim  to  the  ward  before 
bankruptcy,  and  it  would  be  a  provable  claim  which 
would  have  been  discharged  in  bankruptcy;  but  the 
surety  would  have  a  right  to  recover  against  the 
guardian  on  the  ward's  right,  which  was  one  in  the 
nature  of  a  trust,  not  discharged  by  bankruptcy  of 
the  debtor  and  kept  alive  even  after  payment  by  the 
surety  for  his  benefit.*® 

Where  a  surety  for  a  sheriff  was  obliged  to  pay 
the  state  for  the  default  of  the  sheriff  in  failing  to 
make  return  of  taxes  on  a  judgment  obtained  by  the 
state  against  both  the  sheriff  and  the  surety  (the 
state's  judgment  being  prior  to  all  other  judgments), 
the  surety  was  allowed  priority  by  being  subrogated 
to  the  preference  of  the  state  against  the  sheriff. 

33.  The  right  to  be  subrogated  to  the  specialty 
obligation  which  the  creditor  holds. — ^When  a  surety 

OS  Pierce  v.  Holzer,  65  Mich.  263. 
»9  Halliburton  v.  Carter,  55  Mo.  435. 
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pays  the  debt  of  the  principal  debtor  the  obligation 
is  extinguished  at  law.  This  is  no  truer  in  the  case 
of  a  specialty  debt  or  judgment  than  in  the  case  of 
an  ordinary  debt.  However,  the  surety  is  allowed  to 
realize  upon  the  obligation  to  the  creditor,  which 
has  been  discharged  at  law,  by  virtue  of  the  fact  that 
equity  keeps  this  obligation  alive  for  the  purpose  of 
giving  the  surety  his  right  to  subrogation.  As  the 
right  to  subrogation  is  particularly  an  equitable  right 
based  upon  justice  it  would  seem  that  equity  should 
keep  this  obligation  alive  until  the  sureties  are  allowed 
to  enforce  their  right  against  those  parties  who  should 
ultimately  bear  the  burden.  There  is  no  doubt  but 
what  the  obligation  is  kept  alive  for  the  purpose  of 
permitting  the  surety  to  recover  upon  the  securities 
held  by  the  creditor.  It,  however,  was  one  time 
doubted  in  England,  in  the  case  of  Copis  v.  Middle- 
ton,^  whether  a  specialty  debt  would  be  kept  alive 
for  the  benefit  of  the  surety.  This  rule  has  been 
changed  in  England  by  statute  so  that  the  doctrine 
of  Copis  V.  Middleton  no  longer  prevails  there,  and 
it  is  the  rule  now  almost  everywhere  in  this  country 
as  well  as  in  England  that  a  surety  who  pays  a  spe- 
cialty debt  of  his  debtor  is  subrogated  to  the  rights 
of  the  creditor  to  realize  upon  the  specialty.^  The 
right  to  subrogation  does  not  give  the  surety  a  right 
to  speculate  upon  his  debtor.  It  is  true  that  a  surety 
who  has  paid  the  principal  debtor's  obligation  is  sub- 
rogated to  the  position  of  the  creditor  and  may  sue 

1  Turner  &  Russell  224. 
■  2  Litterdale 's  Executors  v.  The  Executor  of  EobiQson,  and  cases  collected 
in  Ames,  Cases  on  Suretyship,  p.  386,  note;  Statutes  19  and  20  Victoria,  c. 
97,  §5. 
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the  debtor  in  the  name  of  the  creditor  upon  the  spe- 
cialty which  the  creditor  holds,  but  in  bringing  suit 
upon  such  instrument  the  surety's  recovery  is  limited 
to  the  amount  he  has  paid  for  the  obligation.  This 
limitation  upon  the  surety's  equitable  right  to  sub- 
rogation is  based  upon  the  idea  that  the  surety  occu- 
pies a  position  as  fiduciary  to  the  principal  debtor 
and  therefore  can  recover  no  more  than  he  has  been 
out  of  pocket.  A  trustee  who  takes  up  a  note  of  his 
cestui  que  trust  can  recover  no  more  reimbursement 
than  he  paid  the  creditor,  and  this  is  on  the  ground 
that  he  occupies  a  fiduciary  relation  towards  his  cestui 
que  trust.  Similarly  on  principle  the  surety  should 
not  be  allowed  to  speculate  upon  the  principal  debtor. 
Thus  a  surety  who  piirchased  the  obligation  of  his 
debtor,  the  face  value  of  which  was  $2,500,  for  $750, 
was  allowed  to  recover  only  $750  from  the  princi- 
pal debtor,  although  he  was  suing  on  his  right  to 
subrogation.' 

34.  The  right  to  subrogation  is  not  dependent 
upon  contract. — ^While  a  mere  stranger  or  volunteer 
cannot  by  the  payment  of  a  debt  of  another  be  entitled 
'  to  subrogation,  the  surety  or  guarantor  of  a  debt  is 
entitled  to  subrogation  upon  pajonent  of  the  debt 
without  any  stipulation  for  it.*  For  example,  an 
insurance  company  pays  a  loss  on  insured  property 
destroyed  by  a  railway  company.  Without  any  assign- 
ment of  the  right  of  the  injured  party  to  sue  the  rail- 
way company  or  without  any  previous  arrangements 

3  SuecesBion  of  Dinkgrave,  31  La.  Ann.  703 ;  Waldrip  v.  Black,  74  Cal. 
409;  eases  collected  in  foot-note,  Ames,  Cases  en  Suretyship,  p.  339.  But 
see  Carpenter-T.  Minter,  72  Tex.  370. 

*  Burton  V.  Mill,  78  Va.  468 ;  Miller  v.  Stout,  5  Del.  Ch.  259. 
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in  the  insurance  policy,  when  the  insurance  company 
pays  the  loss  caused  by  the  fire  it  is  subrogated  to 
the  rights  of  the  insured  person  to  recover  against 
the  railway  company  for  the  loss  sustained.  If  the 
insured  should  release  his  claim  against  the  railway 
company  it  would  preclude  his  holding  the  insurance 
company  upon  their  contract,  for  by  releasing  the 
railway  company  he  would  be  destroying  the  insur- 
ance company's  right  to  subrogation  through  him 
against  the  railway  company.  The  payment  by  the 
surety  discharges  the  debt  as  to  the  creditor  at  law, 
but  the  debt  remains  in  force  in  equity,  so  that  the 
surety  may  come  against  the  debtor  by  use  of  his  right 
to  subrogation  and  thus  compel  the  party  who  ulti- 
mately should  bear  the  burden  to  do  so.  The  mere 
payment  by  the  surety  without  assignment- of  the 
original  evidences  of  the  debt  or  the  judgment  into 
which  the  debt  has  been  merged  operates  according  to 
the  better  view  as  an  assignment  to  the  surety  of  the 
creditor's  right  to  sue. 

35.  Bight  to  be  subrogated  to  a  judgment  against 
the  debtor. — ^As  regards  the  right  of  the  surety  who 
pays  the  debt  after  the  same  has  been  reduced  to  a 
judgment  to  be  subrogated  to  such  judgment,  there 
is  a  conflict  among  the  authorities.  If  the  payment 
is  made  with  intention  of  extinguishing  the  judgment 
it  vnll  of  course  have  that  effect  and  defeat  subroga- 
tion. But  if  no  such  intention  appears  the  better 
opinion  is  said  to  be  that  the  judgment  is  discharged 
as  regards  the  creditor's  personal  rights  thereto,  but 
kept  alive  as  between  all  parties  for  the  purpose  of 
enforcing  the  rights  of  the  surety.    In  the  absen(»  of 
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apparent  intention  in  the  payment  it  will  be  pre- 
sumed to  be  the  intention  of  the  surety  to  keep  the 
judgment  alive  for  subrogation  thereunder.^  So  it 
is  held  that  if  the  surety  pays  the  amount  of  the  judg- 
ment and  takes  an  assignment  of  it,  he  may  be  sub- 
rogated to  the  rights  of  the  creditor  under  it,  since 
his  intention  not  to  extinguish  the  judgment  is  mani- 
fested by  the  assignment.^  But  there  are  cases  which 
deny  the  right  of  a  surety  to  be  subrogated  to  a  judg- 
ment which  he  has  paid  for  the  principal,  it  being 
considered  as  extinguished  by  such  payment,  and  this 
has  been  held  in  eases  where  the  surety  took  an  assign- 
ment of  such  judgment  when  paying  it.'' 

36.  Right  to  be  subrogated  to  securities  held  by 
the  creditor. — The  surety  entitled  to  subrogation  is 
generally  entitled  to  all  the  securities  which  the  cred- 
itor may  hold ;  this  is  said  to  be  because  it  is  an  equi- 
table right  based  on  natural  justice.  "A  note,  bond, 
mortgage,  pledge,  and  judgment  are  all  equally  secu- 
rities for  the  debt  and  collateral  to  it.  If  the  payment 
by  the  surety  extinguished  one  of  them,  why  does  it 
not  extinguish  them  all  ?  The  reasoning  which  makes 
a  distinction  is  highly  technical  and  certainly  has  no 
foundation  in  equity."®  Payment  by  the  surety 
operates  as  an  equitable  assignment  from  the  creditor 
to  him  of  all  collateral  securities  and  liens  held  by 

6  Neilson  &  Churchill  v.  Fry,  16  Ohio  St.  553 ;  Eichter  v.  Cummings,  60  Pa. 
St.  441;  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §§342-344. 

8Neal  V.  Nash,  23  Ohio  St.  483;  Thomson  v.  Palmer,  3  Eich.  Eq.  139 
(8.  C). 

7  Laval  V.  Eowley,  17  Ind.  36;  Tiddy  v.  Harris,  101  N.  C.  589;  Chandler  v. 
Higgins,  109  III.  602. 

8  Brandt,  Suretyship  and  Guaranty    (3rd  ed.),   §346,  citing   Gerber  v. 
Sharp,  72  Ind.  558. 
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tlie  creditor.  Equity  thus  establishes  an  apparent 
exception  to  the  rule  that  payment  discharges  a  debt 
as  against  the  co-debtors  in  order  to  make  subroga- 
tion possible  and  practicable.  If  the  debt  was  held 
to  be  entirely  discharged,  all  the  collateral  securities 
held  by  the  creditor  would  be  likewise  discharged,  and 
their  assignment  to  the  surety  would  be  defeated.®  So 
for  the  purpose  of  obtaining  reimbursement  from  the 
principal,  the  surety  after  payment  is  regarded  as  at 
once  subrogated  to  all  the  rights,'  remedies,  and  secu- 
rities of  the  creditor  and  entitled  to  all  his  liens,  prior- 
ities and  means  of  payment  against  the  principal.^" 

A  party  in  indemnifying  the  surety  and  who  has 
paid  the  debt  for  which  the  surety  was  bound  is  enti- 
tled to  subrogation  to  the  same  extent  as  the  surety  ■ 
would  have  been." 

37.  Surety  for  a  surety. — When  the  surety  pays 
the  debt  he  is  subrogated  to  the  creditor's  right 
against  the  one  primarily  liable.  A  surety  of  a  surety 
on  paying  the  debt  has  this  same  right  of  subrogation 
against  the  debtor  and  he  also  has  this  right  against 
the  surety  for  which  he  is  surety,  for  such  a  surety 
is,  so  far  as  the  ultimate  surety  is  concerned,  a,  prin- 
cipal debtor.  While 'this  primary  surety  is  liable  to 
indemnify  the  ultimate  surety,  the  ultimate  surety 
does'  not  have  to  contribute  to  the  primary  surety. 
The  surety  for  the  surety  does  not  work  out  his  right 
to  subrogation  against  the  principal  debtor  through 
the  surety  for  which  he  is  a  surety.    For  example,  if 


9  Edgerly  v.  Emerson,  23  N.  H.-  555. 

10  Brandt,  Suretyship  and. Guaranty  (3rd  ed.),  §324. 
iiEittenhouse  v.  Levering,  6  Watts  &  Serg.  190   (Pa.). 
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C  is  surety  for  B  and  B  defaults  in  the  payment  of 
the  obligation  and  C  secures  D  to  go  on  a  note  with 
him  (C)  as  his  surety  to  the  creditor  of  B,  which  note 
is  given  in  conditional  payment  of  B's  obligation  to 
the  creditor,  D  when  he  pays  the  note  is  subrogated 
to  the  position  of  the  creditor  as  to  his  rights  against 
B.  If  after  D  has  paid  the  note  B  should  pay  C  on 
C's  representing  to  B  that  he  (C)  had  paid  the  debt, 
D  should  not  be  precluded  to  recover  from  B.  The 
deal  between  B  and  C  should  in  no  way  affect  D's 
right  to  subrogation  through  the  creditor." 

38,  The  right  does  not  arise  until  the  surety  has 
paid  in  full  or  discharged  the  debt. — ^In  general,  to 
be  entitled  to  subrogation  the  surety  must  have  paid 
the  whole  debt,  and  a  part  payment  will  not  give  him 
the  benefit  of  subrogation.^*  Subrogation  will  not  be 
allowed  when  it  would  be  inequitable  or  to  the  preju- 
dice of  a  creditor  in, reference  to  the  debt  for  which 
the  surety  is  liable.^*  For  example,  if  a  creditor  holds 
securities  for  the  payment  of  a  $1,000  debt  and  the 
surety  pays  $500  on  this  debt,  the  surety's  right  to 
these  securities  is  subsidiary  to  that  of  the  creditor. 
The  creditor  and  surety  with  respect  to  these  secu- 
rities stand  in  a  position  like  that  of  a  first  and  second 
encumbrancer.  The  creditor  remains  prior  through- 
out until  he  gets  payment.  While  the  surety  has  no 
right  to  have  an  assignment  of  the  securities  or  to 
take  the  securities  until  he  has  discharged  the  debt- 

i2Kolb  y.  The  National  Surety  Co.,  176  N.  Y.  233  (1903).  Contra:  New 
York  State  Bank  v.  Fletcher,  5  Wend.  85  (N.  Y.). 

isHollingsworth's  Adm'r.v.  Floyd,  2  Har.  &  Gill.  87  (Md.). 

14  Crump  V.  McMurtry,  8  Mo.  408;  Henley  v.  Stemmons,  4  B.  Men.  131 
(Ky.). 
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or's  obligation  in  full  even  before  he  has  paid  any- 
thing, the  creditor's  release  of  the  securities  would 
give  the  surety  a  defense  to  the  extent  of  the  securi- 
ties released.  The  surety  is  really  a  second  encum- 
brancer, entitled  to  follow  the  securities  released  into 
the  hands  of  a  volunteer  or  one  who  has  purchased 
mth  notice  of  the  surety's  rights.  After  the  creditor 
is  paid  he  holds  the  securities  in  trust  for  the  surety. 
39.  Definition  and  nature  of  the  right  to  exon- 
eration.—The  right  to  exoneration  is  a  right  which 
the  surety  has,  upon  default  of  the  principal  debtor 
and  before  payment,  to  bring  proceedings  to  compel 
the  debtor  to  perform  his  obligation  or  his  co-sureties 
to  bear  their  proportion  of  th§  burden.  This  right 
to  exoneration  has  not  been  well  worked  out  in  the 
cases  or  much  discussed  by  text  writers.  The  basis 
of  the  right  to  exoneration  is  apparently  the  hardship 
upon  a  surety  to  be  compelled  to  pay  the  whole  debt 
and  have  to  resort  to  an  action  to  recover  indemnity 
or  contribution  from  those  who  should  either,  in  the 
first  place  bear  the  entire  burden  or  who  should  ulti- 
mately share  their  proportion  of  the  burden  with  the 
plaintiff.  In  order  to  pay  the  debt  which  the  creditor 
might  easily  collect  from  the  solvent  principal,  the 
surety  may  have  to  sell  his  property  at  a  forced  sale, 
getting  small  value  for  it,  or  have  it  seized  and  sold 
on  execution.  The  surety,  being  able  to  recover  indem- 
nity only  for  what  he  has  actually  paid  out,  has  no 
adequate  remedy  at  law.  The  equitable  right  to  exon- 
eration affords  him  adequate  relief.  If  one  of  the 
ten  sureties  on  a  $10,000  bond  had  to  pay  the  $10,000 
and  be  left  to  his  suit  for  indemnity  against  the  prin- 
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/ 

cipal  debtor,  or  by  separate  actions  sue  each  of  the 
sureties  for  a  thousand  dollars,  it  would  perhaps  im- 
pose the  greatest  hardship  upon  the  surety.  This  right 
to  exoneration,  it  is  clear,  cuts  down  the  rights  of  the 
creditor  to  proceed  in  the  first  place  against  any  one 
of  the  sureties  and  recover  full  payment,  but  in  doing 
this  the  creditor's  right  is  not  diminished  greatly  and 
the  surety  is  relieved  from  grave  hardship. 

When  the  debt  is  due  the  surety  may  bring  the  suit ; 
he  does  not  have  to  wait  till  he  makes  a  payment 
or  has  a  suit  brought  against  him  or  a  judgment 
obtained.  The  action  is  always  in  equity  and  the 
creditor,  debtor  if  solvent,  and  co-sureties,  if  there 
are  any  and  they  are  golvent,  must  be  made  parties.^^ 

The  court  decrees  that  the  debtor,  if  he  is  a  party, 
shall  pay  the  debt  and  thus  relieve  the  surety  from 
liability,  or  in  case  the  debtor  is  insolvent  that  the 
co-sureties  pay  their  contributive  proportion  of  the 
debt  and  thus  relieve  the  complainant'  surety  of  lia- 
bility beyond  the  proportion  of  the  debt  he  ought  ulti- 
mately to  bear. 

40.  Examples  of  its  application. — One  who  has 
pledged  property  for  the  security  of  a  debt  may  have 
exoneration  to  save  his  pledged  property.  If  the  prin- 
cipal and  surety  have  property  to  secure  them,  the 
surety  may  have  exoneration  to  relieve  his  property 
and  throw  the  burden  upon  the  property  of  the  prin- 
cipal debtor. 

An  application  of  this  right  of  exoneration  is  well  il- 
lustrated by  the  case  of  Cosgrove  v.  McKassy.^®  Stat- 

15  Wolmerhausen  v.  GuUick  (1893),  2  Ch.  514  (Eng.). 
18  65  Minn.  426. 
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ing  the  case  in  simplified  form,  there  were  five  co- 
sm-eties  for  an  insolvent  principal,  and  one  siu^ety,  C, 
was  indebted  to  the  principal  to  an  amount  about 
equal  to  the  principal  obligation  for  which  he  was 
surety.  After  having  paid  more  than  his  contributive 
share  of  the  debt,  C  was  sued  by  the  principal  debt- 
or's assignee  and  he  attempted  to  set-off  in  this  action 
the  amount  he  had  paid  the  creditor  for  the  principal 
debtor,  but  the  court  refused  to  permit  him  to  set-off 
more  than  his  contributive  share — ^the  amount  he 
would  ultimately  have  to  have  borne,  or  the  amount 
he  would  have  to  bear  under  the  exercise  of  his 
right  to  exoneration.  To  permit  one  of  several  sure- 
ties to  set-off  all  they  have  paid  the  creditor  for  the 
principal  debtor  would  leave  wholly  to  the  caprice  of 
the  creditor  the  question  whether  or  not  some  or  all 
of  the  sureties  would  escape  liability  in  whole  or  in 
part.  The  extent  of  the  general  creditor's  satisfac- 
tion against  the  principal  debtor's  estate  would  de- 
pend entirely  upon  which  surety  the  creditor  saw  fit 
to  obtain  satisfaction  from  firsi 

41.  Distinguished  from  the  surety's  rights  against 
the  creditor. — This  right  of  the  surety  to  exonera- 
tion must  be  distinguished  from  the  right  the  surety 
has  to  compel  the  creditor  to  proceed  against  the 
principal  debtor.  It  is  well  settled  that  a  surety 
may  after  the  debt  becomes  due  and  before  he  pays  it 
by  a  suit  in  equity  compel  the  creditor  to  collect  the 
debt  from  the  principal.  In  such  case  the  surety 
must  indemnify  the  creditor  against  loss.  There  are 
some  cases  which  go  so  far  a's  to  hold  that  he  may 
by  request  and  without  suit  compel  the  creditor  to 
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proceed  against  the  debtor.  In  such  case  the  request 
must  be  clear  and  distinct,  but  the  great  majority 
of  the  cases  do  not  permit  the  surety  to  thus  compel 
the  creditor  to  sue  the  principal  debtor  in  the  absence 
of  statutory  provision.^''  This  right  of  the  surety  to 
compel  the  creditor  to  sue  the  debtor  is  treated  more 
fully  under  §  63  entitled  "Failure  to  sue  the  debtor." 

17  Brandt,  Suretyship  and  Guaranty   (3rd  ed.),  §1261-265. 
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PART  III 

DEFENSES  OF  THE  SURETY 

CHAPTER  ly. 

PRINCIPAL  NOT  LIABLE  ORIGINALLY. 

42.  General  statement. — It  is  a  general  rule  that 
the  surety  is  not  bound  as  a  surety  where  the  princi- 
pal for  some  reason  is  not  bound  by  the  contract  on 
which  the  surety  has  promised,  since  there  is  no 
primary  liability  to  which  the  surety's  promise  can 
be  collateral.  This  does  not  mean,  however,  that  the 
one  who  purports  to  sign  as  surety  entirely  escapes 
liability.   He  may  be  liable,  though  not  as  a  surety. 

43.  Principal,  a  married  woman. — Thus,  where 
a  man  promises  to  become  surety  for  a  married 
woman,  if  the  promise  is  a  guaranty,  i.  e.,  if  the 
defendant  says,  "I  will  pay  that  which  she  is  liable 
to  pay,"  and  does  not,  the  defendant  could  not  be 
held  liable  upon  this  promise,  for  there  is  no  liability 
upon  the  principar  debtor.  The  nuUitj^^  of  the  prin- 
cipal obligation  would  in  that  Case  nullify  the  acces- 
sory one. 

On  the  other  hand,  if  the  agreement,  instead  of 
being  a  guaranty,  is  a  wider  promise — ^a  promise 
to  pay  if  the  principal  does  not — then  the  defendant 
is  liable;  in  other  words,  the  mere  guarantor  of  a 
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married  woman  may  set  up  the  defense,  when  sued  by 
the  creditor,  that  his  principal  was  a  married  woman 
and  therefore  not  liable ;  but  a  surety  who  is  not  a 
guarantor  cannot  set  up  such  defense.  Whether  the 
defendant's  promise,  in  case  the  principal  debtor  is 
a  married  woman,  is  collateral  in  form,  i.  e.,  a  guar- 
anty, or  is  an  absolute  undertaking,  is  a  difficult  ques- 
tion and  depends  upon  the  circumstances  of  each  par- 
ticular case.  If  the  promisee  knows  she  is  a  married 
woman,  the  promise  he  wants  from  the  defendant 
would  not  be  that  of  a  guaranty  but  one  that  would 
protect*  him  because  she,  the  principal  debtor,  is  not 
liable.  Of  course  if  the  promisee  knew-  that  the  prin- 
cipal debtor  was  a  married  woman  and  knew  that 
the  defendant  supposed  her  to  be  a  widow,  the  de- 
fendant would  have  the  defense  of  fraud.  If  both 
promisor  and  promisee  are  ignorant  that  the  prin- 
cipal obligor  is  a  married  woman,  the  promisee 
should  be  able  to  hold  the  promisor  on  the  contract, 
though  not  as  a  surety.^® 

44.  Principal,  an  infant — If  the  principal  debtor 
is  an  infant,  the  promise  of  the  defendant  as  surety 
for  him  is  enforcible.  The  infant  is  competent  to 
make  a  contract  which  is  valid  in  every  way  except 
the  infant  has  a  personal  right  to  disaffirm  the  con- 
tract. If  he  should  see  fit,  after  the  contract  has  been 
executed,  to  disaffirm  it  and  return  the  consideration 
he  has  received,  the  surety  should  have  an  equitable 
defense  to  the  extent  of  the  consideration  returned.^* 

18  Cases  cited  in  Ames,  Cases  on  Suretyship,  p.  HO ;  Kimball  v.  Newell,  7 
Hill  116  (N.  Y.),  Leading  Illustrative  Cases. 

18  Baker  v.  Kennett,  54  Mo.  82  (DisaflSrmance  by  infant  principal  held  a 
complete  defense  to  an  action  by  the  creditor  against  the  surety). 
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45.  Principal's  name  signed  without  authority. 

— ^Where  the  defendant  signs  as  a  surety  on  a  joint 
and  several  bond  on  which  the  principal  obligor  is  not 
bound  because  his  name  was  signed  without  authority, 
the  surety  will  be  held  liable.  The  creditor  in  such 
case  gets  the  legal  obligation  of  the  surety  although 
the  surety  does  not  have  the  right  to  subrogation  which 
he  expected,  he  is  not  excused.  The  creditor  is  in 
no  way  at  fault  and  the  surety  cannot  set  up  an  equit- 
able defense  when  the  creditor  attempts  to  enforce  his 
legal  obligation.^** 

46.  Principal  a  corporation  acting  ultra  vires. 
— Where  the  principal  obligor  is  a  corporation  and 
its  contract  is  ultra  vires  so  that  it  cannot  be  held  on 
the  undertaking,  the  surety,  if  not  a  guarantor,  may 
be  held  liable  but  not  as  a  surety.  Where  the  obligee 
knows  that  the  contract  of  the  corporation  is  ultra 
vires,  the  promise  that  he  will  want  from  the  surety 
is  that  of  an  absolute  or  an  independent  undertaking ; 
i.  e.,  that  he  will  be  liable  whether  the  corporation  is 
or  is  not.  The  non-liability  of  the  principal  in  these 
cases  is  a  fact,  if  known  to  the  creditor,  which  must 
be  taken  into  consideration  in  determining  whether 
the  surety's  promise  is  collateral  or  independent  in 
form,^^ 

47.  Illegality  affecting  the  principal's  obligation. 
— If  the  contract  of  the  principal  debtor  is  illegal  and 

20  state  V.  Bowman,  10  Ohio  445;  State  v.  Peyton,  32  Mo.  App.  522; 
Cahill's  Appeal,  48  Mich.  616;  Trustees  of  Schools  v.  Sheik,  119  111.  579; 
Mcintosh  V.  Hurst,  6  Mont.  287.  Contrary  to  the  text:  Russell  v.  Annable, 
109  Mass.  72;  Dole  Bros.  Co.  v.  Cosmopolitan  Preserving  Co.,  167  Mass.  481. 

21  Yorkshire  Railway  Wagon  Co.  v.  Maclure,  L.  R.,  19  Chancery  Div.  478 
(Eng.). 
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the  obligee  is  ignorant  of  the  illegality  the  surety  is 
nevertheless  liable.*^ 

Where  the  debtor  is  guUty  of  illegality  and  the 
creditor  is  without  notice  the  surety  is  liable;  but 
where  the  parties  are  in  pari  delicto  (equal  fault)  the 
creditor  cannot  recover.^* 

48.  Fraud  affecting  the  principal's  obligation. — 
If  the  principal  debtor's  obligation  is  secured  by  the 
fraud  of  the  creditor  than  the  surety  has  an  equitable 
defense.  WhUe  the  creditor  in  such  case  has  the  legal 
obligation  of  the  surety,  when  he  attempts  to  enforce 
it  in  a  court  of  law  against  the  surety  he  maybe  met 
by  the  equitable  defense  that  he  has  destroyed  the 
surety's  right  to  subrogation.  It  is  possible  also  that 
the  surety  in  such  case  would  have  a  legal  defense  on 
the  ground  of  circuity  of  action.  This  could  be 
worked  out  in  this  way.  If  the  creditor  is  allowed  to 
sue  the  surety,  the  surety  having  a  right  to  indemnity 
could  recover  from  the  principal  debtor  who  in  turn 
would  sue  the  creditor  on  the  deceit.  In  order  to  pre- 
vent circuity  of  action,  then,  the  surety  might  set  up 
when  sued  the  defense  of  fraud  ia  hav  jot  the  cred- 
itor's action. 

On  the  other  hand  if  the  creditor  should  get  the 
surety's  and  the  principal  debtor's  legal  obligation 
without  any  fraud  upon  his  part,  but  the  prin- 
cipal debtor  had  secured  the  surety's  signature  by 
fraud,  the  surety  would  have  no  defense  against  the 
creditor,  legal  or  equitable.    The  creditor  has  done 

22  Mann  v.  Eekford'a  Executors,  15  Wendell  502,  515  (N.  T.) ;  Prather  v. 
Smith,  101  Ga.  283,  287,  28  S.  E.  857. 

23  Swift  V.  Beers,  3  Denio  70  (N.  Y.). 
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nothing  and  it  is  not  unconscionable  in  Mm  to  enforce 
Ms  legal  right  against  the  surety.^* 

49.  Duress  affecting  the  principal's  obligation. 
— A  surety  cannot  avail  himself  of  the  defense  of 
duress  against  the  principal  unless  he  was  ignorant 
of  the  duress,  so  in  setting  up  the  defense  of  duress 
he  must  set  up  not  only  that  the  creditor  was  guilty 
of  the  duress  upon  the  principal  but  that  he,  the 
surety,  was  ignorant  of  such  duress  at  the  time  he 
entered  into  the  contract  of  suretyship.  Knowledge 
of  the  duress  precludes  the  surety  from  setting  it  up 
as  a  defense.^" 

50.  Non-performance  by  obligee  of  his  contract. 
— ^It  is  an  implied  condition  in  the  contract  between 
the  surety  and  the  creditor  that  the  creditor  will  sub- 
stantially perform  his  contract  with  the  debtor,  for 
if  the  creditor  does  fail  to  perform  his  contract  he 
thus  destroys  the  surety's  right  to  subrogation  against 
the  principal  debtor.  This  will  give  the  surety  a 
defense.  For  example  an  accommodation  indorser 
when  sued  by  the  payee  upon  the  note  may  set  up  the 
defense  that  the  payee  had  failed  to  perform  his 
promise  which  was  the  consideration  for  the  maker's 
giving  the  note.^® 

24  Putnam  v.  Schuyler,  i  Hun  166  (N.  Y.). 

25  Hazard  v.  Griswold,  21  Fed.  178 ;  GrifSth  v.  Sitgreaves,  90  Pa.  161. 

26  Sawyer  v.  Chambers,  43  Barb.  622  (N.  T.). 
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PRINCIPAL'S    OBLIGATION    SUSPENDED    OB    EXTIN- 
GUISHED BY  OPERATION  OP  LAW. 

51.  War. — ^Where  war  breaks  out  and  the  cred- 
itor and  principal  are  residents  of  different  countries 
and  the  creditor  and  surety  are  residents  of  the  same 
country,  the  rule  is  that  the  obligation  of  the  princi- 
pal is  suspended  during  the  continuance  of  hostilities. 
The  surety's  right  to  subrogation  has  been  injured 
but  it  was  not  caused  by  the  intermeddling  of  the 
creditor,  and  the  creditor  will  be  allowed  to  enforce 
his  legal  obligation  against  the  surety  as  there  is  no 
equitable  defense  which  the  surety  can  set  up  to 
charge  the  creditor's  conscience.^'' 

52.  Bankruptcy. — ^A  discharge  of  the  principal 
debtor  in  bankruptcy  does  not  discharge  the  surety. 
Such  discharge  of  the  principal  debtor  is  not  worked 
by  the  voluntary  act  of  the  creditor  but  by  operation 
of  law.  Of  course  if  the  creditor  voluntarily  discharge 
the  principal  debtor  the  surety  would  have  an  equit- 
able defense  against  the  creditor.^* 

53.  Statute  of  Limitations. — ^It  is  possible  for  the 
Statute  of  Limitations  to  run  in  favor  of  the  principal 
debtor  and  not  in  favor  of  the  surety.  If  the  Statute 
of  Limitations  has  run  in  favor  of  the  principal  debtor 
the  surety  will  be  deprived  of  his  right  to  subrogation 

27  Paul  V.  Christie,  4  Harris  &  McHenry  161  (Md.). 

28  Guild  V.  Butler,  122  Mass.  498. 
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against  the  principal  debtor,  but  this  injury  to  the 
surety's  right  is  one  that  is  inflicted  by  the  law  and 
not  by  the  creditor,  so  the  surety  has  no  equitable 
defense  against  the  creditor.  The  creditor  is  under 
no  affirmative  duty  to  proceed  against  the  principal 
debtor  before  the  Statute  of  Limitations  has  run.  The 
surety  has  a  right  to  request  that  the  creditor  take  no 
affirmative  act  which  will  operate  to  his  prejudice,  but 
mere  delay  on  the  part  of  the  creditor  is  no  breach 
of  duty  to  the  surety .^^ 

54.  Death  of  the  principal. — ^Where  one  or  two 
or  more  .joint  obligors  die  the  creditor  has  no  di- 
rect right  against  the  deceased  obligor's  estate.  He 
must  pursue  the  survivor.  So  where  a  principal  and 
surety  are  jointly  bound  to  the  creditor,  though  one 
designates  himself  as  principal  and  the  other  as 
surety  and  the  principal  dies,  the  obligation  survives 
against  the  surety.  The  surety  claims  that  he  has 
been  deprived  of  the  right  of  subrogation  which  he 
had  expected,  but  it  is  no  fault  of  the  creditor  and  he 
may  hold  the  surety.  If  the  surety  pays  he  will  have 
a  right  of  action  against  the  deceased  principal's 
estate  upon  the  basis  that  he  has  laid  out  money  for 
the  debtor.  If  the  surety  is  insolvent  and  the  estate 
of  the  deceased  is  solvent,  the  creditor  may  work  out 
a  right  in  equity  against  the  deceased  principal's 
estate  through  the  surety's  right  to  exoneration,  a 
right  which  the  surety  has  to  be  saved  harmless  by 
performance  of  the  obligation  by  his  principal  debtor. 
By  this  method  the  creditor  could  by  equitable  execu- 
tion get  one  hundred  cents  on  the  dollar  while  the 

29  Villars  v.  Palmer,  67  111.  204. 
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other  creditors  of  the  surety  would  get  less ;  i.  e.,  only 
what  the  surety's  estate  would  pay. 

The  creditor  though  without  remedy  at  law  can  in 
equity  recover  against  the  estate  of  the  deceased  prin- 
cipal joint  obligor.  If  the  obKgation  of  the  debtor 
and  surety  instead  of  being  joint  is  joint  and  several 
or  several,  the  rule  of  survivorship  does  not  prevail 
and  the  deceased  obligor's  estate  is  bound  at  law  as 
well  as  the  survivors.  The  death  of  the  principal 
debtor  in  such  case  then  has  no  effect  on  the  surety's 
obligation  and  the  creditor  can  hold  him  liable.  It  is 
well  to  observe  in  this  connection  that  statutes  are 
common  making  joint  obligations  joint  and  several; 
in  states  having  such  statutes  the  rule  of  survivor- 
ship does  not  exist  and  the  death  of  the  debtor  in 
no  way  affects  the  right  of  the  creditor  to  recover 
against  the  surety.^" 

55.  Judgment  in  favor  of  the  principal. — ^Where 
the  creditor  brings  action  against  the  principal  debtor 
and  judgment  goes  against  the  creditor,  the  surety 
may  set  up  the  judgment  thus  obtained  against  the 
creditor  when  later  sued  by  the  creditor.  This  would 
not  apply  in  cases  where  the  judgment  went  against 
the  creditor  on  the  ground  that  the  Statute  of  Limita- 
tioiis  had  run  in  favor  of  the  principal  debtor,  or 
the  principal  debtor  had  the  defense  of  infancy,  bank- 
ruptcy or  ultra  vires  contract.  The  reason  such  judg- 
ments in  favor  of  the  debtor  cannot  be  used  by  the 
surety  is  that  they  rest  upon  defenses  of  the  principal 
debtor  that  in  no  way  affect  the  legal  obligation  of  the 

30  Bieliardson  r.  Horton,  6  Beav.  185  (Eng.) ;  foot-note,  Araes,  Oases  on 
SnretyaUp,  p.  138. 
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surety  and  they  are  not  defenses  that  can  be  charged 
against  the  creditor's  conscience.  On  the  other  hand, 
the  judgment  which  the  creditor  obtains  against  the 
principal  debtor  is  not  conclusive  evidence  of  the 
validity  of  the  creditor's  claim  against  the  surety.  It, 
however,  is  admissible  as  prima  facie  evidence  of  the 
validity  of  the  creditor's  claim.* ^ 

SI  Amea,  Cases  on  Suretyship,  p.  142,  note. 
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CHAPTER  VI. 

PRINCIPAL'S  OBLIGATION  DISCHARGED  OR  MODIFIED 
BY  ACT  OF  THE  CREDITOR. 

56.  Payment. — ^Where  the  principal  debtor  has 
paid  the  creditor,  the  liability  of  the  surety  or  guar- 
antor ceases.*^  Payment  in  such  cases  is  an  obvious 
defense  available  to  the  surety,  but  where  payment  is 
made  by  the  principal  debtor  and  accepted  by  the 
creditor  and  afterwards  without  fault  of  the  creditor 
is  set  aside  as  a  fraudulent  preference  made  on  the 
eve  of  insolvency,  the  surety  will  have  no  defense.^* 
When  the  debt  is  once  paid  it  cannot  be  revived  by  an 
agreement  between  principal  and  creditor  otherwise 
applying  the  sum,  so  as  to  bind  the  surety.**  And  if 
funds  have  been  appropriated  by  the  principal  to  the 
payment  of  the  debt,  they  cannot  be  diverted  to  the  • 
payment  of  any  other  debt  of  the  principal  without 
the  consent  of  the  surety.*" 

The  surety  is  discharged  by  payment  on  behalf  of 
the  principal,  regardless  of  the  source  of  the  money, 
and  another  advancing  it  to  the  principal  cannot  hold 
the  surety.*® 

A  valid  tender  of  the  money  due  on  the  debt  by  the 
principal,  after  the  debt  is  due,  if  not  accepted  by 

S2  Petefish  v.  Watkins,  124  lU.  384. 

ss  Petty:  V.  Cooke,  L.  E.  6  Q.  B.  790  (Bug.) ;  Watson  v.  Poague,  42  Iowa 
582. 

SI  Gibson  v.  Eix,  32  Vt.  824. 
35  Mellendy  v.  Austin,  69  111.  15. 
so  Felch  V.  Lee,  15  Wis.  265. 
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the  creditor,  will  discharge  the  surety.  Otherwise,  the 
courts  say,  the  creditor  would  have  the  power  to  keep 
the  surety  under  the  cloud  of  the  debt  any  length 
of  time.*'' 

So  where  the  creditor  accepts  part  payment  from 
'  the  principal  in  full  satisfaction  of  the  debt  the  surety 
is  discharged.** 

57.  Release. — ^A  release  of  one  of  several  joint 
debtors  or  a  release  of  one  of  several  joint  and 
several  debtors  discharges  the  other  obligors  at  com- 
mon law.*® 

So  where  a  surety  is  bound  jointly  with  the  princi- 
pal debtor  or  jointly  and  severally,  a  release  of  the 
principal  debtor  by  the  creditor  would  at  law  dis- 
charge the  surety.  This  discharge  of  the  surety  is 
not  based  upon  the  existence  of  an  equitable  principle 
that  the  creditor  by  his  wrong-doing  has  destroyed 
some  of  the  rights  of  the  surety  although  facts  exist  in 
such  case  which  would  be  sufficient  basis  for  such  an 
equitable  defense.  The  real  nature  of  the  defense  in 
the  case  of  a  release  of  a  surety  bound  jointly  or 
jointly  and  severally  with  the  debtor  is  this  well  estab- 
lished common  law  rule,  whatever  may  have  been 
its  basis. 

Where  the  principal  debtor  and  the  surety  are 
bound  severally  but  not  bound  jointly  or  jointly 
and  severally,  and  the  creditor  releases  the  prin- 
cipal debtor,  such  release  does'  not  affect  the  legal 
obligation  of  the  surety.    The  surety,  however,  has  an 

SI  Johnson  v:  Ivey,  4  Cold.  608  (Tenn.) ;  Spurgeon  v.  Smitha,  114  Ind.  453. 

38  Heitz  V.  Atlee,  67  Iowa  483. 

39  Williston,  25  Harvard  Law  Eeview  206. 
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equitable  defense  because  it  is  unconscionable  for  the 
creditor  to  release  the  debtor  and  hold  the  surety.  By 
releasing  the  debtor  he  destroys  the  surety's  right  to 
subrogation.  The  destruction  of  the  surety's  right  to 
subrogation  alone  is  sufficient  basis  for  this  equitable 
defense.  The  creditor  is  not  permitted  to  argue  that 
the  surety  has  left  to  him  unimpaired  his  right  to 
reimbursement  against  the  principal  debtor  should 
he,  the  surety,  pay  the  debt.  The  creditor  has  by  his 
own  wilful  intermeddling  destroyed  this  one  right  of 
the  surety,  i.  e.,  the  right  to  subrogation,  and  he  has 
thereby  increased  the  surety's  risk.  There  is  another 
ground  upon  which  this  defense  of  the  surety  that  the 
creditor  has  released  the  principal  debtor  may  rest. 
It  is  that  of  circuity  of  action.  If  the  creditor  is 
allowed  to  sue  the  surety,  the  surety  will  in  turn  get 
reimbursement  from  the  debtor  and  the  debtor  then 
can  recover  from  the  creditor  for  breaking  his  con- 
tract of  release.  To  prevent  this  bircuity  of  action 
the  debtor  might  enjoin  the  creditor's  suit  against  the 
surety  at  the  outset.  Instead  of  compelling  the  debtor 
to  resort  to  an  injunction  the  matter  may  be  worked 
out  more  simply  by  permitting  the  surety  at  the  out- 
set to  set  up  as  a  defense  the  creditor's  release  of  the 
debtor." 

58.  Covenant  not  to  sue. — ^A  covenant  by  the 
creditor  not  to  sue  the  principal  debtor  discharges 
the  sureties  absolutely.  At  law  a  covenant  not  to  sue 
one  of  several  sureties  has  the  same  effect  upon  the 
remaining  obligors  as  if  the  obligation  were  joint 
or  joint  and  several.     Such  a  covenant  would  not 

*o  Williston,  25  Harvard  Law  Eeview  208. 
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affect  a  discharge  of  the  other  obligors  at  law.  The 
surety's  defense  in  such  cases  where  the  creditor  cov- 
enants not  to  sue  the  principal  debtor,  is  not  legal,  but 
equitable.  At  common  law  a  covenant  by  a  creditor 
not  to  sue  his  debtor  would  discharge  the  debtor  from 
further  liability.  If  the  creditor  sued  the  debtor  the 
debtor  could  set  up  the  covenant  as  a  bar  to  the  origi- 
nal cause  of  action.  The  debtor  was  allowed  to  use 
this  defense  to  avoid  circuity  of  action.  If  the  cred- 
itor recovered  the  debtor  could  recover  back  precisely 
the  same  damages  for  breach  of  the  covenant  not  to 
sue,  and  to  simplify  the  matter,  the  debtor  was  per- 
mitted to  set  up  the  covenant  not  to  sue  as  a  defense' 
to  the  action  of  the  creditor.  But  where  there  is  cov- 
enant not  to  sue  one  of  several  joint  obligors,  the 
covenantee  could  not  enjoin  suit  against  himself  and 
his  joint  obligors  because  that  would  not  carry  out 
the  intention  of  the  parties.  The  intention  of  the 
parties  could  be  carried  out  only  by  permitting  the 
obligee  to  sue  the  joint  debtors  and  in  turn  to  permit 
the  convenantee  to  recover  from  the  creditor  for 
breach  of  the  covenant  not  to  sue.  The  measure  of 
damages  for  breach  of  the  covenant  would  depend 
upon  what  extent  the  creditor's  judgment  had  been 
satisfied  out  of  the  covenantee's  property.*^ 

It  will  be  seen,  then,  that  the  creditor,  although  he 
has  covenanted  not  to  sue  the  principal  debtor 
(regardless  of  whether  the  surety  is  bound  jointly, 
jointly  and  severally,  or  severally,  with  the  principal 
debtor) ,  may  sue  the  debtor.  The  question  then  arises, 
how  can  this  covenant  not  to  sue  the  principal  debtor 

4iWilliston,  25  Harvard  Law  Eeview  210,  211. 
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in  any  way  injure  the  surety?  The  surety's  right  to 
indemnity  is  not  affected.  That  cannot  be  taken  away 
from  him  without  his  consent  and  if  he  should  pay  the 
debt  there  is  no  question  but  what  he  could  recover 
indemnity  from  the  debtor.  If  the  creditor  may  sue 
the  debtor  in  spite  of  his  covenant  not  to  sue  him,  how 
has  the  surety's  right  to  subrogation  been  injured  by 
such  covenant?  The  answer  to  this  question  is  found 
in  this :  Although  the  creditor  may  sue  the  debtor  not- 
withstanding his  covenant,  the  fact  that  the  creditor 
has  bound  himself  by  a  valid  contract  not  to  sue  the 
debtor,  injuriously  affects  the  surety's  right  to  sub- 
rogation. Besides  an  injury  to  the  surety's  right  to 
subrogation,  the  covenant  not  to  sue  requires  the 
surety  to  face  a  different  chance  after  the  agreement 
than  before.*^  The  hands  of  the  creditor  are  tied,  for 
if  he  breaks  the  covenant  he  may  be  sued  for  damages. 
The  surety's  right  to  subrogation  in  such  ease  rests 
upon  the  presumed  wrong  of  the  creditor,*^ 

59.  Covenant  not  to  sue,  with  reservations. — 
A  covenant  by  the  creditor  not  to  sue  the  principal 
debtor  if  he  reserves  the  right  against  the  sureties  will 
not  give  the  sureties  a  defense.  This  is  well  estab- 
lished law.**  This,  however,  is  inconsistent  with  the 
rule  of  law  that  a  binding  agreement  by  the  principal 
to  extend  time  of  payment  by  the  debtor  discharges 
the  Surety.  There  is  no  question  but  what  there  is  the 
same  basis  in  equity  for  discharging  the  surety  in  the 
case  of  a  covenant  not  to  sue  with  reservations  against 

*2Williston,  25  Harvard  Law  Eeview  213. 

48  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §382. 

**  See  25  Harvard  Law  Eeview,  p.  212,  foot-note  38. 
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the  surety  as  there  is  in  the  case  of  an  extension  of 
time.  In  each  of  the  eases  the  surety's  right  to  subro- 
gation is  injuriously  affected  and  he  is  called  upon  to 
face  a  different  risk  after  the  covenant  than  before/^ 
The  explanation  of  the  existence  side  by  side  of 
these  inconsistent  rules  is  historical.  Though  it  is  not 
possible  to  reconcile  according  to  principle  the  gen- 
eral rule  forbidding  the  giving  of  time  with  the  spe- 
cial rule  permitting  it  without  the  surety's  consent 
if  the  creditor's  right  against  the  surety  is  expressly 
reserved,  i,t  is  possible  at  least  to  show  how  the  incon- 
sistency arose.  The  general  rule  forbidding  the  giv- 
ing of  time  is  a  modern  one  in  equity.  "Its  recogni- 
tion at  law  is  still  more  modern.  About  a  century 
before  such  a  doctrine  was  heard  of  even  in  equity,  it 
had  been  laid  down  that  a  covenant  not  to  sue  one 
joint  debtor  did  not  discharge  the  others.  Before  the 
adoption  by  courts  of  law  of  the  rule  protecting  sure- 
ties from  agreements  between  creditor  and  principal 
debtor  for  forbearance,  a  case  had  presented  the  ques- 
tion of  the  effect  of  a  release  of  one  joint  debtor  with 
a  reservation  of  rights  against  another.  The  court 
purported  merely  to  construe  a  release  in  terms  con- 
tradictory and  held  it  to  amount  in  effect  to  a  cove- 
nant not  to  sue  one  joint  debtor,  and  therefore,  under 
well  recognized  law,  to  have  no  effect  on  the  liability 
of  his  co-debtor.  The  doctrine  of  this  case  persisted 
and  was  even  applied  to  cases  where  the  joint  debtor 
against  whom  rights  were  reserved  was  a  surety, 
while  side  by  side  with  this  doctrine  there  flourished 
the  newly  arisen  doctrine  discharging  sureties  if  time 

45  25  Harvard  Law  Eeview  213. 
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was  given  to  the  principal  debtor.  Lord  Eldon  was 
thought  to  recognize  the  right  of  the  creditor  in  equity 
to  reserve  his  rights,  against  the  surety.  Baron  Parke 
added  the  weight  of  his  authority,  and  the  matter 
must  now  be  considered  settled,  however  unsatisfac- 
tory may  be  the  attempts  to  reconcile  two  conflictrag 
doctrines."** 

60.  Extension  of  time. — The  surety  or  guarantor 
obligated  to  pay  the  debt  of  another  will  be  discharged 
if  the  creditor,  without  the  consent  of  the  surety  or 
guarantor,  by  an  agreement  upon  sufficient  considera- 
tion with  the  principal,  extend  the  time  of  payment 
or  performance  for  a  definite  time ;  and  this  whether 
the  extension  is  given  before  or  after  the  debt  is  due, 
or  after  judgment  taken  upon'  it.  The  ground  upon 
which  the  defense  of  the  surety  rests  is  not  that  so 
frequently  stated,  an  alteration  of  the  surety's  con- 
tract, for  the  surety's  contract  is  not  altered.  The 
basis  of  the  defense  is  that  the  surety's  risk  is  varied 
by  the  extension  of  time  given  the  principal  debtor. 
It  is  entirely  a  different  undertaking  to  answer  for  a 
principal  who  is  to  pay  in  six  months  than  to  answer 
for  a  principal  who  is  to  pay  in  ten  months.  The 
surety's  right  to  subrogation  has  been  prejudiced  as 
explained  under  §§  57,  58  and  59  of  the  text  and  the 
surety's  risk  varied. 

The  consideration.  The  agreement  for  an  exten- 
sion of  time  between  principal  and  creditor  to  operate 
as  a  discharge  must  be  founded  upon  a  sufficient  con- 
sideration the  same  as  any  simple  contract.  "Without 
a  consideration  the  contract  is  not  binding  and  the 

"25  Harvard  Law  Review  211-212. 
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surety's  right  by  sixb rogation  to  proceed  against  the 
principal  is  not  prejudiced.*^  A  mere  voluntary  or 
passive  delay  by  the  creditor,  however  long  continued, 
will  not  release  the  surety.*®  And  it  is  held  that  the 
payment  of  interest  when  due,  or  part  payment  of 
the  debt  when  due,  will  not  be  a  sufficient  considera- 
tion ,to  support  the  contract  for  an  extension  of  time, 
as  such  payments  are  due  to  the  creditor  anyway.*® 
But  the  payment  of  interest  in  advance,  or  the  pay- 
ment of  any  part  of  the  debt  before  due,  will  be  a 
sufficient  consideration,  as  this  is  an  advantage  to  the 
creditor.®"  And  in  the  case  of  interest  being  paid  in 
advance  it  is  held  in  many  cases  that  such  payment 
operates  as  a  prima  facie  agreement  to  extend  the 
time  of  payment  of  the  debt  for  a  period  for  which 
interest  was  paid,  without  further  evidence.®*  The 
agreement  to  pay  interest  for  the  period  of  the  exten- 
sion is  sometimes  held  to  be  a  sufficient  consideration, 
though  at  no  higher  rate  than  the  obligation  previ- 
ously drew,®^  it  being  considered  a  valuable  right  to 
have  money  placed  at  interest.  The  payment  of  an 
increased  rate  of  interest  is  certainly  sufficient.®*  The 
payment  of  usurious  interest  is  held  to  be  a  sufficient 
consideration  for  an  extension.®*  But  the  agreement 
to  pay  usurious  interest  is  not  sufficient,  since  it  is 

^Tord  T.  Beard,  31  Mo.  459;  Zane  v.  Kennedy,  73  Pa.  St.  182. 

«8  Whiting  V.  Clark,  17  Cal.  407. 

*»Koberts  v.  Stewart,  31  Miss.  664;  Johnston  v.  Thompson,  4  Watts  446 
(Pa.). 

50  Uhler  V.  Applegate,  26  Pa.  St.  140 ;  Maher  v.  Lanf rom,  86  111.  513. 

siWoodburn  v.  Carter,  50  Ind.  376;  Crosby  v.  Wyatt,  10  N.  H.  818. 
Contra,  Hoaea  v.  Eowley,  57  Mo.  357. 

52  McComb  V.  Kittridge,  14  Ohio  348. 

53  Huff  V.  Cole,  45  Ind.  300. 
54Turrill  v.  Boynton,  23  Vt.  142. 
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void."  And  where  the  statute  of  the  state  declared 
all  contracts  tainted  with  usury  void,  the  actual  pay- 
ment of  usury  was  held  not  to  be  sufficient  considera- 
tion to  support  an  agreement  for  an  extension  of  time 
so  as  to'  discharge  the  surety.^® 

For  a  definite  time.  The  extension  of  time  must  be 
definite,  otherwise  the  hands  of  the  creditor  are  not 
tied,  the  contract  being  void  for  uncertainty.  When 
the  extension  relied  on  was  to  wait  "a  while  longer," 
it  was  held  void  for  uncertainty  and  the  surety  not 
released.®'^  But  an  extension  of  time ' '  to  the  summer ' ' 
or  *'to  the  fall"  was  held  sufficiently  certain  and  defi- 
nite.®® But  an  extension  of  the  time  of  payment  until 
"some  time  in  the  summer"  was  held  too  indefinite.®* 
The  surety  may  consent  to  an  extension  of  the  time 
of  payment,  and  in  such  case  will  not  be  discharged.®" 
And  the  surety  after  having  been  discharged  by  the 
giving  of  time  to  the  principal,  may  bind  himself 
by  a  new  promise  to  pay  the  debt.  If  he  knows  the 
facts  of  his  discharge  by  the  giving  of  time  no  new 
consideration  need  appear  for  the  promise,  but  it 
must  be  upon  consideration  if  he  does  not  know  of 
his  discharge.®^ 

To  the  rule  that  the  surety  will  be  discharged  by 
giving  time  to  the  principal  several  exceptions  exist : 
Thus  where  the  surety  is  fully  indemnified  by  prop- 

B5  Hunt  V.  Postlewait,  28  Iowa  427. 

B8  Vilas  &  Bacon  v.  Jones  &  Piercy,  1  N.  Y.  274;  Irvine  v.  Adams,  48  Wis. 
468. 

57  Jenkins   v.    Clarkson,   7   Ohio   72. 

BSAbel  V.  Alexander,  45  Ind.  523. 

60  Miller  v.  Stem,  2  Pa.  St.  286. 

60  Treat  v.  Smith,  54  Me.  112. 

81  New  Hampshire  Bank  v.  Colcord,  15  N.  H.  119 ;  Williams  v.  Boyd,  75 
Ind.  286;  Bramble  v.  Ward,  40  Ohio  St.  267. 
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erty  of  the  principal  put  under  Ms  cpntrol  to  meet 
his  obligation,  such  surety  will  not  be  discharged  by 
an  extension  of  time  granted  to  the  principal  by  the 
creditor.*''  The  surety  is  regarded  as  the  principal, 
or  as  holding  property  appropriated  to  the  payment 
of  the  debt  of  the  principal.®*  So  the  giving  of  time 
to  the  surety  by  an  agreement  between  creditor  and 
principal,  as  by  the  creditor  agreeing  that  he  shall 
not  be  sued  for  a  stated  time  after  the  debt  is  due, 
does  not  affect  the  liabilities  of  the  surety  or  princi- 
pal.®* But  if  time  is  given  to  one  of  two  equal  co- 
sureties the  other  will  be  discharged  from  one-half 
the  debt.®®  The  agreement  to  give  time  maybe  express 
or  implied  if  carried  out  according  to  its  terms.*® 

The  surety  is  discharged  though  the  agreement  for 
an  extension  of  time  is  not  made  until  after  the  debt 
is  due®^  or  after  judgment  taken.®* 

The  taking  of  a  new  note  from  the  principal  by  the 
creditor,  which  note  falls  due  on  a  later  date  than 
the  original  obligation  signed  by  the  surety,  wiU  dis- 
charge the  surety,  as  it  amounts  to  an  extension  of 
time.®'  But  it  is  otherwise  where  the  new  note  falls 
due  before  the  original.'^"  The  taking  of  collateral 
security,  as  a  true  deed  or  mortgage  security,  will  not, 
in  general,  discharge  the  surety,  though  it  matures 

02  Kleinhaus  v.  Generous,  25  Ohio  St.  667. 
83  Smith  V.  Steele's  Estate,  25  Vt.  427. 
81  Emery  v.  Kichardson,  61  Me.  99. 
85  Gosserand  v.  Lacour,  8  La.  Ann.  75. 
seOsborn  v.  Low,  40  Ohio  St.  347. 

67  Wheaton  v.  Wheeler,  27  Minn.  464. 

68  Pilgrim  v.  Dykes,  24  Tex.  383. 

69  Chickasaw  County  v.  Pitcher,  36  Iowa  593. 

70  Eobinson  v.  Dale,  38  Wis.  330. 
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after  the  time  of  payment,  of  the  debt,  if  it  does  not 
amount  to  an  extension  of  the  time  of  payment.^^  But 
this  rule  is  only  prima  facie  and  gives  place  to  an 
express  agreement  for  an  extension  of  time  on  taking 
such  security.  The  agreement  for  extension  of  time 
in  order  to  work  a  discharge  of  the  surety  must  be 
made  by  the  creditor  or  his  lawfully  authorized 
agent.  And  where  the  creditor  reserves  remedies 
against  the  surety  in  giving  time  to  the  principal,  the 
surety  is  not  discharged.'^^ 

Where  time  is  extended  to  one  not  known  to  be  a 
surety.  Whefe  the  obligee  knows  at  the  time  the 
obligation  is  entered  into  that  one  of  the  parties  con- 
tracts as  a  surety,  the  law  is  well  settled  that  if  the 
creditor  gives  time  to  the  principal  debtor  the  surety 
has  a  defense.  Where  the  suretyship  relation  arises 
after  the  parties  have  contracted  by  reason  of  some 
subsequent  agreement  among  the  obligors,  an  exten- 
sion of  time  to  one  of  the  obligors  by  the  obligee  does 
not  give  the  surety  a  defense.  The  surety's  right  to 
subrogation  has  been  prejudiced,  but  the  creditor  has 
done  nothing  unconscionable.  If,  however,  the  cred- 
itor knows  the  obligors  have  shifted  their  positions 
from  that  of  principal  obligors  to  principal  obligor 
and  surety,  he  cannot  then  extend  time  to  the  principal 
without  giving  the  surety  a  defense.  It  is  unconscion- 
able in  the  obligee  to  thus  vary  the  surety's  risk. 

Thus  where  a  partnership  owes  debts  and  one  of  the 
partners  retires  on  the  other  partners  assuming  with 
him  the  firm  debts,  a  suretyship  relation  is  created,  the 

71  Burke  v.  Cruger,  8  Tex.  66 ;  German  Savings  Institution  v.  Vahle,  28 
111.  App.  557. 

72  Morse  v.  Huntington,  40  Vt.  488. 
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retiring  partner  becoming  a  surety  and  the  continu- 
ing members  principals.  A  creditor  who  knows  of 
this  change  in  the  partnership  will  by  extending  time 
to  the  firm  release  the  retiring  partner.'^' 

61.  Surrender  or  loss  of  securities. — ^It  is  an 
equitable  principle  arising  from  the  relation  of  prin- 
cipal and  surety,  that  the  property  of  the  principal 
pledged  for  the  payment  of  his  debt,  should  be  applied 
to  the  payment  of  such  debt  so  as  to  relieve  the 
surety  from  liability,  and  the  creditor  having  prop- 
erty pledged  to  him  by  the  principal  for  this  purpose 
by  relinquishing  his  lien  upon  the  pledged  property 
so  that  it  cannot  be  applied  to  the  payment  of  the 
debt  discharges  the  surety.''*  The  reason  the  surety 
is  given  a  defense  is  because  it  is  a  variation  of  his 
risk.  The  right  to  indemnity,  contribution,  and  exon- 
eration may  not  be  affected  by  the  release  of  the  secu- 
rities, but  his  right  to  subrogation  is  n^aterially  cut 
down.  Through  this  right  he  could  have  realized  upon 
the  securities  which  the  creditor  has  released.  The 
surety's  defense,  however,  does  not  extend  beyond  the 
value  of  the  securities  surrendered  by  the  creditor. 
It  is  thought  that  the  utmost  possible  variation  of 
his  risk  is  the  value  of  such  securities.  It  is  the  value 
of  the  securities  at  the  time  of  their  surrender  that 
is  taken  as  the  measure  of  the  surety's  defense.  The 
creditor  holding  a  lien  or  pledge  of  property  of  the 
principal  is  regarded  as  a  trustee  of  the  property, 
to  be  applied  according  to  the  purpose  of  the  trust, 


TsEouse  V.  Bradford  Banking  Co.  (1894),  Appeal  Cases  586   (Eng.). 
74  Port  V.  Bobbins,  35  Iowa  208;  Dodd  v.  Winn,  27  Mo.  501,  Leading 
Illustrative  Cases. 
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and  this  is  true  even  when  the  lien  is  secured  after 
the  surety  has  become  bound.  And  since  the  surety 
by  paying  the  debt  is  subrogated  to  all  the  securities 
which  the  creditor  has  at  the  time  of  payment  of  the 
debt,  the  release  of  any  part  of  such  security  by  the 
creditor  is  such  a  damage  to  the  surety  as  will  work 
a  discharge  pro  tanto  (for  so  much)  of  his  obliga- 
tion.'^"  The  surety  may  agree  to,  or  request,  the 
release  and  wdll  then  be  bound ;  but  he  is  not  obliged 
to  object  to  the  release  by  the  creditor  if  he  has 
knowledge  of  such  party's  intention  in  order  to,  have 
a  defense/* 

The  creditor  by  wasting  or  rendering  unavailable 
the  mortgage  security  of  the  principaL  will  thereby 
discharge  the  surety J'^  If  the  creditor  by  relinquish- 
ing security  for  the  debt  materially  alters  the  contract 
of  the  surety,  such  surety  is  fully  discharged/*  If 
the  surety's, contract  is  not  changed,  he  is  only  re- 
leased to  the  extent  of  the  security  released/^  It  is  ' 
not  every  release  of  the  securities  held  by  the  creditor 
that  will  give  the  surety  a  defense ;  for  example,  if 
a  creditor  has  a  lien  upon  real  estate  and  releases  the 
lien  as  to  a  part  of  it  to  make  title  to  one  who  has 
purchased  it  for  its  full  value,  the  purchaser  to  apply 
the  purchase  money  in  extinguishment  of  a  mortgage 
which  is  prior  to  a  lien  on  the  property,  such  release 

75  Guild  V.  Butler,  127  Mass.  386;  Cummings  v.  Little,  45  Me.  183. 

78  Brown  v.  Abbott,  110  m.  162;  Polak  v.  Everett,  L.  R.  1  Q.  B.  Div. 
669   (Eng.). 

•n  Phares  v.  Barbour,  49  HI.  370. 

TsPolak  V.  Everett,  supra;  Watts  v.  Shuttleworth,  7  H.  &  N.  353  (Eng.), 
Leading  Illtisteative  Cases. 

79  McMullen  v.  Hiukle,  39  Miss.  142 ;  Brandt,  Suretyship  and  Guaranty 
(3rd  ed.),  §§483-484. 
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and  application  of  the  purchase  money  will  not  give 
the  surety  a  defense.*"  Again^  the  creditor  may  ex- 
change the  securities  for  securities  that  are  better  or 
are  equally  good.®^ 

The  creditor  must  have  a  lien  on  the  property 
released  or  such  an  interest  in  it  as  will  charge  him 
as  trustee,  if  the  release  is  to  operate  as  a  discharge 
of  the  surety.  Where  the  release  of  the  property  by 
thie  creditor  in  no  wise  varies  the  risk  of  the  surety 
it  will  not  discharge  the  surety.*^  If  the  property 
released  is  worthless  the  surety  has  no  defense.  If 
the  creditor  has  a  second  mortgage  and  the  property 
has  so  depreciated  in  value  that  the  security  of  the 
second  mortgage  is  valueless,  the  creditor  may  release 
the  security  without  giving  the  surety  a  defense.**  A 
release  of  the  security  by  the  creditor  is  prima  facie 
a  complete  variation  of  the  surety's  risk.  The  cred- 
itor may  show  that  the  release  of  the  securities  did 
not /Constitute  a  complete  variation  of  the  surety's 
risk.  In  other  words,  the  creditor,  when  the  surety 
sets  up  the  defense  of  release  of  securities,  may  i-educe 
the  extent  of  that  defense  by  showing  that  the  prop- 
erty released  was  worthless,  of  little  value,  or  of  less 
•  value  than  the  face  of  the  obligation  secured. 

The  release  by  the  creditor  of  a  valid  levy,  or  execu- 
tion, against  the  property  of  the  principal,  by  which 
the  surety  loses  the  right  to  hold  the  property  for  the 
payment  of  the  debt,  will  discharge  the  surety  to  the 

80  NefiE's.  Appeal,  9  Watts  &  Serg.  36  (Pa.). 

81  Ames,  Cases  on  Suretyship,  p.  184,  foot-note. 

82  Brandt,  Suretyship  and, Guaranty  (3rd  ed.),  §486;  Coates  v.  Coates,  33 
Beav.  249  (Eng.). 

83  Dunn  V.  Parsons,  40  Hun  77  (N.  Y.). 
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extent  of  the  value  of  the  property  levied  upon.** 
Likewise  the  release  by  the  creditor  of  an  attachment 
on  property  of  the  principal  to  the  damage  of  the 
surety  will  discharge  the  surety  pro  tanto,  as  such 
attachment  is  regarded  as  a  lien  held  by  the  creditor 
and  must  be  protected  for  the  benefit  of  the  surety.*® 
The  mere  dismissal  of  a  suit  by  the  creditor  against 
the  principal  in  which  no  attachment  or  other  lien 
has  been  secured  will  not  discharge  the  surety.*® 

The  creditor  being  held  to  be  a  trustee  of  the  prop- 
erty of  the  principal  in  his  hands  for  the  benefit  of 
the  surety,  his  negligence  or  carelessness  as  regards 
such  property  resulting  in  a  loss  will  discharge  the 
surety  to  the  extent  of  the  depreciation  in  the  secu- 
rity. The  creditor  in  such  cases  must  use  due  dili- 
gence in  preserving  such  property  according  to  the 
circumstances  of  the  case.  As  regards  collateral  secu- 
rity in  the  way  of  claims  or  obligations  against  third 
parties,  the  creditor  is  bound  to  use  such  diligence 
and  take  such  steps  as  will  render  them  available  for 
the  purpose  for  which  they  were  assigned,  and  negli- 
gence or  inaction  resulting  in  a  loss  will  release  the 
surety.*''  Thus  where  the  assignee  of  a  note  as  col- 
lateral security  was  notified  of  the  impending  insolv- 
ency of  the  maker,  and  warned  to  sue  or  surrender  the 
note,  and  he  did  not  do  so,  the  debt  being  lost,  he 
was  held  responsible  for  the  amount  of  the  note.** 
And  where  the  creditor  had  received  a  mortgage  on 

81  Dixon  V.  Swing's  Admr.,  3  Ohio  280. 

88  City  of  Maquoketa  v.  Willey,  35  Iowa   323. 

saSomerville  v.  Marbury's  Adm'r,  7  Gill  &  Johns.  275  (Md.). 

8T  Crim  V.  Fleming,  101  Ind.  154 ;  Kemmerer  v.  Wilson,  31  Pa.  St.  110. 

88  Bonta  V.  Curry,  3  Bush  678  (Ky.). 
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personal  property  from  the  principal  to  secure  a 
note  previously  signed  by  a  surety,  and  negligently 
let  the  principal  dispose  of  such  mortgaged  property, 
he  thereby  discharged  the  surety.^®  So  the  creditor 
who  has  a  lien  or  security  for  a  debt  will  discharge 
the  surety  by  not  taking  the  steps  necessary  to  pre- 
serve or  perfect  such  lien  on  the  principal's  prop- 
erty, as  by  neglecting  to  make  the  proper  parties  de- 
fendant in  case  of  the  death  of  the  principal,*"  or  to 
record  a  mortgage,*^  or  to  notify  an  indorser  of  the- 
note  from  whom  the  surety  would  be  entitled  to  in- 
demnity of  the  dishonor.®^  If  a  creditor  holds  collat- 
eral security  and  negligently  fails  to  collect  it  the 
surety  is  discharged  to  the  extent  of  the  loss  due  to 
the  creditor's  negligence.®* 

62.  Failure  to  use  money  in  payment  of  his  claim. 
— ^Where  the  creditor  refuses  to  receive  payment 
when  tendered  by  the  principal  debtor,  the  surety  is 
released.**  The  surety  is  likewise  discharged  if  his 
own  tender  of  payment  is  refused  by  the  creditor.*** 
Where  the  creditor  is  a  bank  it  is  under  no  obligation 
to  the  surety  to  apply  the  debtor's  deposits  with  the 
bank  to  the  pa5Tnent  of  the  principal  debt.  This  is 
clearly  true  where  the  deposit  is  made  after  the  debt 
becomes  due.  If  the  principal,  however,  makes  a  note 
payable  at  his  bank  where  he  has  deposits  sufficient 
to  meet  the  note  when  it  matures,  an  indorser  or  other 

89  City  Bank  v.  Toung,  43  N.  H.  457. 

90  Saulet  V.  Trepagnier,  2  La.  Ann.  427. 

»iBurr  T.  Bojei,  2  Neb.  265;  Arthur  v.  Brown,  74  8.  E.  652  (8.  C.  1912). 

92  City  Bank  v.  Young,  43  N.  H.  457. 
sspennell  v.  McGowan,  58  Miss.  261. 

9*  Ames,  Cases  on  Suretyship,  p.  219,  foot-note. 

93  Same  as  note  94. 
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surety  on  the  note  will  be  discharged  if  the  bank  does 
not  honor  the  note.*® 

63.  Failure  to  sue  the  debtor. — ^In  the  ease  of 
Pain  V.  Packard,®''  the  New  York  Supreme  Court 
held  that  a  surety  was  discharged  from  obligation 
to  the  creditor  where  he  had  requested  the  creditor 
to  collect  the  debt  from  the  principal  debtor  and 
the  creditor  had  failed  to  do  it.  A  few  states  still 
follow  Pain  v.  Packard,  but  most  of  the  states  have 
repudiated  this  doctrine  and  it  persists  today,  where 
it  exists  at  all,  almost  altogether  by  virtue  of  statu- 
tory provisions.**  If  the  surety  brings  a  bill  against 
the  creditor  and  tenders  full  indemnity  he  may 
by  such  means  compel  the  creditor  to  sue  the  prin- 
(3ipal.  The  equitable  -foundation  of  such  a  suit  rests 
upon  the  obligation  of  the  debtor  to  exonerate  him. 
The  nature  of  the  action,  however,  differs  consid- 
erably from  a  bill  for  exoneration.  In  the  bill  for 
exoneration  the  surety  seeks  to  compel  the  debtor  to 
perf  orm^  his  obligation  to  the  creditor,  while  in  this 
bill  the  surety  seeks  to  compel  the  creditor  to  come 
against  the  debtor  who  should  bear  the  burden  instead 
of  him. 

64.  Failure  to  notify  the  guarantor  of  accept- 
ance.— ^In  dealing  with  this  topic  it  is  necessary  to 
keep  in  mind  that  there  is  a  distinction  between  sure- 
ties and  guarantors.  A  surety,  using  the  word  as  dis- 
tinguished from  guarantor,  is  not  entitled  to  notice  of 
acceptance  of  the  guaranty  by  the  creditor,  while 
a  guareintor  is  in  many  cases  entitled  to  notice  of 

08  Ames,  Cases  on  Suretyship,  p.  220,  note. 

97  13  Johns.  174  (N.  Y.),  Leading  Illusteativb  Cases. 

88  Ames,  Cases  on  Suretyship,  pp.  222-223,  notes. 
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acceptance.*'  Where  the  guaranty  is  a  guaranty  of 
an  existing  debt  or  a  liability  arising  the  moment  the 
guaranty  is  given,  or  where  the  guaranty  is  given 
for  consideration  of  $1,  or  where  the  promise  of  guar- 
anty is  one  of  the  promises  of  a  bi-lateral  contract, 
i.  e.,  where  a  promise  to  guarantee  is  given  in  return 
for  a  promise  to  extend  credit,  the  majority  of  courtis 
hold  that  it  is  not  necessary  for  the  creditor  to  give 
notice  to  the  guarantor  of  his  acceptance  of  the  guar- 
anty.^ On  the  other  hand,  where  there  is  a  mere 
offer  to  guaranty  or  where  it  is  left  entirely  to  the 
option  of  the  party  to  whom  application  for  credit  is 
made  as  to  whether  he  will  accept  the  guaranty,  notice 
of  acceptance  by  the  creditor  must  be  given  to  the 
guarantor  in  order  to  hold  him  liable.  Where  there 
is  a  general  letter  of  credit  or  where  a  letter  of  credit 
is  given  to  the  proposed  debtor,  addressed  to  a  partic- 
ular person,  it  is  necessary  for  the  creditor  to  give 
notice  to  the  guarantor  of  his  acceptance  of  the 
guaranty. 

There  seems  to  be  considerable  confusion  in  the 
courts  as  to  the  ground  upon  which  the  necessity  for 
notice  rests.  Some  courts  have  placed  it  upon  the 
ground  that  notice  is  necessary  to  complete  the  con- 
tract obligation  of  the  guarantor,  and  others  have 
based  it  upon  an  equitable  ground  that  it  is  unfair  to 
the  guarantor  not  to  give  him  notice  of  the  acceptance 
of  the  guaranty  within  a  reasonable  time.  Those 
courts  which  take  the  view  that  notice  of  acceptance 

»i>  16  L.  E.  Ai.  (N.  S.)  365,  foot-note. 

1  Davis  V.  Wells,  Fargo  &  Co.,  104    U.  S.  159,  Leading    iLLUSTKATrvE 
Cases;  Ames,  Cases  on  Suretyship,  pp.  232-233,  foot-notes. 
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is  necessary  to  complete  the  contract  of  guaranty  hold 
that  where  there  exists  a  binding  contract  upon  the 
creditor  before  credit  is  extended  to  the  debtor,  no 
notice  is  necessary,  but  where  the  extension  of  credit 
is  made  without  a  previous  obligation  on  the  part  of 
the  creditor  to  make  it,  notice  of  acceptance  is  neces- 
sary. In  the  case  of  Davis  et  al.  v.  Wells  Fargo,^ 
the  defendant,  for  a  consideration  of  $1;  agreed  to 
become  guarantor  for  Gordon  &  Co.  to  the  plaintiffs 
to  the  extent  of  $10,000,  the  guaranty  to  contihue  open 
until  revoked  in  writing.  The  court  held  that  notice 
to  the  guarantor  was  not  necessary  because  there  was 
a  binding  contract  upon  the  creditor  even  before 
credit  was  extended.  They  distinguished  the  case 
from  a  proposal  to  guarantee  the  debtor's  obligation 
for  advances  made  by  the  creditor  from  time  to  time 
where  the  creditor  was  not  previous  to  the  advance 
under  obligation  to  make  advances,  the  court  were  of 
the  opinion  that  notice  of  the  advance  was  an  aet_ 
necessary  to  complete  the  contract.  This  can  hardly 
be  supported  on  principle.  The  advance  constitutes 
an  acceptance  of  the  offer  of  guaranty  without  notice ; 
in  other  words,  a  uni-lateral  contract  comes  into  exist- 
ence then  instead  of  a  bi-lateral  one,  and  it  would  seem 
that  the  contract  exists  even  before  notice  of  accept- 
ance of  the  offer  is  communicated  to  the  guarantor. 
If  an  advance  should  be  made  by  a  creditor  under 
such  an  arrangement  and  a  few  minutes  later  the 
guarantor  died,  and  shortly  after  the  guarantor's 
death  the  creditor  should  mail  a  notice  to  him,  it  can 
hardly  be  questioned  but  that  the  guarantor's  estate 

2 104  TJ.  S.  159. 
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would  be  liable.  Tbe  contract  is  complete  when  the 
advance  is  made,  if  not  before,  and  if  notice  is  re- 
quired in  such  case  it  can  only  rest  upon  the  ground 
that  the  creditor  owes  a  duty  to  the  guarantor  to 
notify  him,  of  his  acceptance  of  the  guaranty  because 
of  the  possible  hardship  upon  the  guarantor  not  to 
have  notice,  and  because  it  is  only  a  slight  duty 
imposed  upon  the  creditor. 

65,  Failure  to  notify  the  guarantor  of  default. 
— ^Where  the  guaranty  is  for  a  definite  payment  or 
performance  at  a  definite  time,  the  guarantor  is  not 
entitled  to  have  notice  from  the  creditor  of  the  default 
of  the  debtor.  On  the  other  hand,  if  the  guaranty 
is  for  an  indefinite  amount,  or  payable  at  indefinite 
times,  the  guarantor  is  entitled  to  have  notice  of  the 
default  of  the  debtor.^  The  holder  of  a  note  must 
give  notice  to  the  indorser  of  the  default  of  the  maker, 
but  he  is  not  obliged  to  notify  a  mere  guarantor.  If 
the' guarantor  on  a  note  should  be  deprived  of  his 
right  to  recover  reimbursement  from  an  indorser  on 
that  note  because  of  failure  of  the  creditor  to  give  the 
indorser  notice  of  default  of  the  maker,  the  guarantor 
will  have  a  good  defense  when  sued  by  the  creditor 
upon  his  contract  of  guaranty.* 

Where  the  principal  is  insolvent  when  the  debt 
becomes  due  no  notice  of  his  default  need  be  given 
the  guarantor.^  So,  where  the  guarantor's  promise 
is  unconditional,  and  made  after  the  debt  was  due 
from  the  principal,  no  notice  of  demand  on  principal 

s  Ames,  Oases  on  Suretyship,  pp.  238-239,  foot-notes. 
^Hungerford  v.  O'Brien,  37  Minn.  306. 
6  Wolfe  V.  Brown,  5  Ohio  St.  304. 
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and  default  need  be  given  to  hold  the  guarantor.® 
The  guarantor  may  waive  demand  and  notice  of  de- 
fault, and  a  subsequent  promise  to  pay  the  debt 
made  by  the  guarantor  will  be  treated  as  a-waiver  of 
demand  and  noticeJ  But  where  the  advances  are 
made  to  the  principal  on  a  letter  of  credit  given  by 
the  guarantor,  by  weight  of  authority,  demand  of  pay- 
ment must  be  made  on  the  principal,  and  notice  of 
default  given  to  the  guarantor,  unless  the  principal 
be  insolvent  at  the  date  of  maturity.® 

itfotice  of  default,  when  necessary  to  be  given, 
should  be  given  within  a  reasonable  time,  and  this 
depends  upon  the  circumstances  of  each  case.  The 
question  what  constitutes  reasonable  time  would  be 
a  question  for  the  jury  under  instruction  from  the 
court.*  Proof  that  notice  was  given  may  be  inferred 
from  circumstances,  and  any  notice  coming  to  the 
guarantor,  whether  from  the  creditor  or  not,  will  be 
sufficient  to  charge  him.  The  notice  need  not  be  in 
writing  or  in  any  particular  form,  unless  specified  in 
'  the  contract.^** 

66.  Alteration  of  principal's  contract  or  varia- 
tion of  the  surety's  risk. — The  surety  may  escape 
liability  to  the  creditor  either  by  alteration  of  his  con- 
tract or  by  variation  of  his  risk.  If  the  surety  depends 
upon  variation  of  the  risk  for  his  defense  it  must  be 
a  case  in  which  he  is  prejudiced.     But  where  he 

«Munro  v.  Hill,  25  S.  C.  476;  Read  v.  Cutts,  7  Greenl.  186  (Me.). 
^  Wadsworth  v.  Allen,  8  Gratt.  174  (Va.) ;  Eeynolds  v.  Douglass,  12  Pet. 
497  (U.  S.). 

8  Douglass  V.  Eeynolds,  7  Pet.  113  (U.  S.). 

9  Dowry  v.  Adams,  22  Vt.  160. 

10  Lee  V.  B'riggs,  39  Mich.  592;  Brandt,  Suretyship  and  Guaranty  (3rd 
ed.),  §  225. 
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depends  upon  an  alteration  of  the  contract  for  his 
defense  it  is  not  necessary  to  find  that  the  surety  is 
prejudiced  by  the  change  which  has  been  made. 
The  variation  of  risk  is  an  affirmative  defense,  while 
that  of  alteration  of  the  contract  is  negative.  The 
defense  of  the  alteration  of  the  principal's  contract 
is  based  upon  the  well  established  doctrine  that  a 
material  alteration  of  an  executed  instrument  dis- 
charges the  obligors  upon  that  instrument.  If  the 
instrument  is  altered  without  the  surety's  assent  be- 
fore delivery  but  after  the  surety  signs,  he  cannot 
be  held  liable.  The  reason  for  this  is  that  there  has 
been  no  meeting  of  minds.  The  creditor  has  received 
no  obligation  to  which  the  surety  assented.^^  If  the 
instrument  is  altered'after  it  has  been  delivered  to  the 
creditor  it  is  a  general  rule  that  the  surety  cannot  be 
held  on  such  altered  instrument.  If  alteration  is  im- 
material or  if  the  surety  waives  the  defense  of  altera- 
tion the  surety  will  be  bound.  If  the  instrument  is 
altered  by  a  stranger  or  by  accident  after  it  has  been 
effectively  delivered  to  the  creditor,  the  surety  will  not 
be  released  by  such  change  in  the  contract,  but  the 
creditor  will  be  able  to  hold  him  upon  the  instrument 
as  it  was  before  it  was  altered.  It  is  also  generall\( 
held  in  this  country  that  in  case  of  an  innocent 
alteration  by  the  holder  of  the  note,  that  is,  if  the 
alteration  is  made  without  a  fraudulent  intent,  the 
creditor  may  recover  upon  the  instrument  as  if  it 
were  unaltered.  ^^ 
A  material  alteration  is   one  that  changes  the 

"Wood  V.  Steele,  6  Wall.  80  (IT.  S.). 

12  See  1  Ames,  Cases  on  Bills  and  Notes,  p.  449,  note;  Aibbs,  Cases  on 
Suretyship,  p.  246,  note. 
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instrument  so  as  to  give  the  language  a  different 
meaning  in  its  legal  effect  from  that  which  it  origi- 
nally had,  one  which  changes  the  legal  identity  of  the 
instrument  or  the  terms  or  relations  of  the  parties 
to  it.^*  Thus,  the  changing  of  a  date  of  a  note  by  the 
holder  without  the  consent  of  a  surety  will  discharge 
the  surety."  So  where  the  creditor  adds  "with  inter- 
est from  date,"  to  a  note  written  without  interest 
when  signed  by  the  surety,  the  latter  is  discharged/^ 
The  addition  of  a  new  party  to  a  note  after  the  execu- 
tion and  delivery  by  the  surety,  without  his  consent, 
though  a  benefit  to  such  surety,  will  discharge  him/" 
A  change  made  by  a  collateral  agreement,  if  it  does 
not  amount  to  an  alteration  of  the  contract,  must  vary 
the  risk  of  the  surety  in  order  to  discharge  him.  For 
example  in  Cambridge  Savings  Bank  v.  Hyde,^''  the 
face  of  the  note  provided  for  the  payment  of  7%  per 
cent,  interest  on  demand.  Afterwards  the  holder  and 
the  maker  of  the  note,  without  the  assent  of  the  surety, 
by  writing  on  the  back  of  the  instrument,  provided 
that  the  interest  should  be  6^/^  per  cent,  instead  of 
7%  j)er  cent.  The  court  held  that  the  surety  was  not 
discharged.  If  this  had  constituted  an  alteration  of 
the  contract  the  surety  would  be  discharged  regardless 
of  any  question  of  whether  he  was  prejudiced  by  the 
change  thus  made ;  but  it  was  not  an  alteration  of  the 
contract,  but  a  collateral  change.  If  the  holder  and 
maker  of  the  note,  instead  of  writing  upon  the  back 

IS  2  Cyclopaedia  of  Law  and  Procedure  177. 
"Miller  v.  Gilleland,  19  Pa.  St.  119. 
"Kountz  V.  Hart,  17  Ind.  329. 
.18  Bank  v.  Peniek,  2  T.  B.  Monr.  98  (Ky.). 
IT  131  Mass.  77,  Leading  iLLtrsTRATlVE  Cases. 
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of  the  note,  had  erased  the  7^  per  cent,  on  the  face 
of  the  note  and  written  in  6^  per  cent.,  it  would  have 
been  an  alteration  of  the  note  which  would  have  dis- 
charged the  surety.  The  collateral  arrangement  in 
the  principal  case  affects  only  one  of  the  terms  of  the 
contract.  It  is  not  an  entire  substitution  of  a  new 
contract  for  the  old.  The  variation  of  the  surety's 
risk  by  this  collateral  arrangement  is  one  of  reduction 
and  cannot  by  any  possibility  be  interpreted  as  in- 
creasing the  risk  of  the  surety.  If  the  collateral 
arrangement  had  been  to  change  the  7%  per  cent,  to 
8%  per  cent.,  the  increase  of  the  surety's  risk  would 
have  been  sufficient  to  give  him  a  complete  defense. 
It  is  much  more  likely  that  a  debtor  can  pay  71/2  per 
cent,  interest  than  81^  per  cent.  This  possible  differ- 
ence in  the  inability  of  the  debtor  to  pay  goes  to  the 
whole  of  the  obligation  and  would  give  the  surety  a 
complete  defense. 

The  case  of  variation  of  risk  by  collateral  agree- 
ment must  be  distinguished  from  a  variation  of  risk 
where  the  arrangement  is  one  of  substitution  of  a 
new  contract  for  the  old.  In  the  case  of  a  substitu- 
tion of  the  new  contract  for  the  old  it  is  immaterial 
whether  the  surety's  risk  has  been  varied,  for  the 
surety  has  a  right  to  say  when  he  is  sued  on  the  old 
contract,  that  it  has  been  discharged  and  that  he  never 
became  a  surety  upon  the  new  contract.  Cambridge 
Savings  Bank  v.  Hyde  is  a  good  example  of  a  collat- 
eral arrangement  not  constituting  a  substitution.  If 
the  alterations  of  the  collateral  arrangement  are  very 
extensive  or  go  much  beyond  that  in  Cambridge  Sav- 
ings Bank  v.  Hyde,  the  courts  will  find  that  a  new 
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contract  had  been  substituted  for  the  old.  Thus  a 
lease  of  fifty  acres  at  $5  per  acre,  upon  which  lease 
there  was  a  surety,  was  changed  by  collateral  agree- 
ment to  a  lease  of  the  same  fifty  acres  at  $4  per  acre, 
and  the  court  held  that  the  surety  was  discharged,  as 
,  there  was  an  entire  substitution  of  a  new  contract  in 
place  of  the  old.  The  surety's  risk  may  be  varied 
by  the  creditor's  breach  of  the  contract  and  if  this 
variation  of  the  risk  can  by  any  possibility  constitute 
an  increase  of  that  risk  the  surety  will  have  a  com- 
plete defense.  Thus,  in  Calvert  v.  The  London  Docl^ 
Co.,^*  the  creditor  party  advanced  money  to  the 
debtor  party  so  that  he  might  finish  a  building  which 
he  was  constructing  for  the  creditor  party;  these 
advances  by  the  creditor  party  to  the  debtor  party 
were  in  excess  of  what  the  creditor  party  had  agreed 
to  pay  the  debtor  party,  and  the  court  held  that  the 
surety  for  the  debtor  party  was  discharged.  It  is 
clear  that  in  most  cases  the  creditor  party,  making 
these  advances  to  the  debtor  party,  benefits  the  surety 
and  in  any  particular  case  it  might  be  that  the  act 
of  the  creditor  was  actually  beneficial  to  the  surety, 
but  the  court  would  not  listen  to  proof  of  such  fact 
if  the  acts  of  the  creditor  have  by  possibility  increased 
the  risk  of  the  surety. 

That  the  surety's  defense  rests  not  upon  actual 
injury  by  the  intermeddling  or  breach  of  duty  by  the 
creditor,  but  upon  a  possible  increase  in  the  surety's 
risk,  is  well  illustrated  in  cases  where  the  creditor 
party  has  agreed  to  insure  the  tools  of  the  debtor 
■party  and  the  debtor  party  makes  default  not  by 

19  2  Keen  638  (Eng.),  Leading  Illustrative  Cases. 
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reason  of  the  failure  of  the  creditor  party  to  take  out 
the  insurance  as  agreed,  but  for  entirely  distinct  rea- 
sons, and  the  surety  party  is  sought  to  be  held.  In 
such  case  the  surety  has  a  complete  equitable  defense. 
It  makes  no  difference  whether  any  actual  injury  or 
harm  comes  to  the  surety  because  of  the  acts  of  the 
creditor  if  the  acts  or  omissions  of  duty  have  by  pos- 
sibility increased  the  surety 's  risk.  ^'  The  variation  of 
the  surety's  risk  in  order  to  give  the  surety  a  defense 
must  have  been  occasioned  by  the  creditor's  inter- 
meddling or  failure  to  perform  a  duty  arising  out 
of  or  closely  connected  with  the  obligation  upon  which 
the  surety  is  bound.  For  example,  in  Parke  &  Lacy 
Co.  V.  White  River  Lumber  Co.,^"  a  creditor  sold  one 
machine  to  a  farmer,  taking  his  note  and  a  surety, 
and  he  sold  the  farmer  another  machine,  which  was 
worthless,  taking  the  note  of  the  farmer  and  the  sa^e 
surety.  The  court  held  that  the  surety  was  not  dis- 
charged from  his  obligation  on  the  note  given  for  the 
good  machine  because  of  the  variation  of  the  surety's 
risk  caused  by  the  creditor's  selling  the  debtor  a 
worthless  machine,  for  the  transactions  are  independ- 
ent. Again,  where  a  creditor  loaned  money  to  a  debtor 
who  took  a  surety,  and  then  taught  the  debtor  a 
game  of  chance  which  ruined  the  latter,  it  was  held 
that  this  variation  of  the  surety's  risk  did  not  give 
the  surety  a  defense  because  it  was  an  unrelated 
transaction. 

67.    Fraud  or  misrepresentation  of  the  obligee. 
— The  fraud  or  misrepresentation  of  material  facts 

10  Watts  V.  Shuttleworth  (1860,  1861),  5  Hurlst.  &  Norm.  235,  7  Hurlst. 
&  Norm.  353  (Eng.),  Leading  Illustrative  Cases. 
20 110  Cal.  658. 
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by  the  creditor,  or  by  the  principal  with  the  creditor's 
knowledge  or  consent,  which  would,  if  known  to  the 
surety,  have  kept  him  from  signing  the  contract,  or 
which  have  the  effect  of  increasing  his  liability,  will 
discharge  the  surety  frpih  his  obligation.^^ 

Thus  a  misrepresentation  as  to  the  use  to  which  the 
note  signed  by  the  surety  was  to  be  put,  was  held  to 
discharge  the  surety.^*  And  if  the  surety's  signature 
is  obtained  on  condition  that  another  shall  also  sign 
as  surety,  such  condition,  being  agreed  to  or  known  to 
the  creditor  who  takes  the  obligation,  will,  if  imi)er- 
formed,  discharge  the  surety. ^^  And,  in  general,  a 
surety  will  not  be  bound  where  he  signs  upon  a  condi- 
tion which  the  creditor  has  notice  of  unless  such  con- 
dition is  complied  with.**  Of  course,  the  fraud  or  mis- 
representation of  the  principal  in  inducing  the  surety 
to  sign  will  not  release  such  surety,  unless  the  creditor 
have  notice  of  the  fraud  or  of  the  condition  which  has 
not  been  fulfilled.^®  It  is  the  misrepresentation  of 
an  existing  fact,  and  not  of  a  mere  unexecuted  inten- 
tion, that  will  discharge  the  surety.  So  where  the 
retiring  partner  induced  the  other  to  assume  the  debts 
by  representing  that  he  would  forever  retire  from 
the  like  business,  and  did  not'  do  so,  it  was  held  not 
to  be  such  a  fraud  as  would  discharge  the  surety.*® 


21  Bank  of  Monroe  v.  Anderson  Bros.,  etc.,  Co.,  65  Iowa  692 ;  Putnam  v. 
Schuyler,  4  Hun  166  (N.  Y.). 

22  Ham  V.  Greve,  34  Ind.  18. 

23  Cowan  v.  Baird,  77  N.  C.  201. 

24  Jones  v.  Keer  &  Hope,  30  Ga.  93 ;  Brandt,  Suretyship  and  Guaranty, 
I  451. 

25Eothennal  v.  Hughes,  134  Pa.  St.  510,  Whitcomb  v.  Miller,  90  Ind. 
384;  see  text,  §72. 
20  Gage  T.  Lewis,  68  111.  604. 
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The  concealment  on  the  part  of  the  obligee  wMch 
will  work  a  discharge  of  the  surety  must  be  material, 
that  is,  a  concealment  of  some  fact  or  circumstance 
immediately  affecting  the  liability  of  the  surety,  and 
bearing  directly  upon  the  particular  transaction  to 
which  the  suretyship  attaches.^^ 

68.  Failure  to  disclose  facts. — The  general  rule 
is  that  non-disclosure  of  material  matters  does  not 
exonerate  the  surety.  Things  consistent  with  the 
ordinary  business  risk  need  not  be  disclosed.  ThuS 
the  creditor  is  under  no  obligation  to  disclose  to  the 
surety  that  the  borrower  was  already  indebted  in 
a  large  sum  to  the  creditor,^*  or  to  disclose  to  the 
surety  of  a  lessee  that  the  lessee  was  in  arrears  on 
a  prior  lease,^'  or  that  the  principal  was  financially 
weak  or  insolvent,*"  or  that  the  principal  was  gam- 
bling; ^^  but  some  matters  are  so  very  material  and 
so  very  different  from  what  would  be  expected  in  the 
ordinary  course  of  business  that  the  law  imposes  a 
duty  upon  the  obligee  to  disclose.  A  duty  is  imposed 
upon  the  obligee  to  disclose  to  the  surety  that  the 
principal  obligor  has  embezzled,*^  or  that  the  prin- 
cipal debtor  is  paying  a  price  in  excess  of  the  market 
price  for  goods,  the  excess  to  be  applied  on  a  prior 
debt  to  the  creditor.*^ 

Of  course  there  is  no  duty  on  the  obligee  to  disclose 

2T  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §419;  ComBtock  v.  Gage, 
91  111.  328. 

28  Hamilton  v.  Watson,  12  CI.  &  P.  109  (Eng.). 

29Eoper  V.  Cox,  10  L.  E.  Ir.  200  (Eng.). 

30  Magee  v.  Manhattan  Co.,  92  U.  S.  93. 

81  Atlas  Bank  v.  Brownell,  9  E.  I.  168. 

32  Smith  V.  Bank  of  Scotland,  1  Dow.  272  (Eng.). 

>aPidcock  V.  Bishop,  3  L.  J.,  K.  B..  109  (Eng.). 
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facts  where  he  is  ignorant  of  the  facts  or  where  he 
knows  the  surety  knows  the  facts.  The  surety's 
defense  is  not  based  upon  the  moral  turpitude  of  the 
creditor,  but  the  duty  to  disclose  is  imposed  upon  the 
creditor  because  the  circumstances  are  so  extraordi- 
nary thkt  they  require  disclosure.  The  creditor  does 
not  have  to  wilfully  and  intentionally  conceal  facts 
from  the  surety,  but  if  he  possesses  knowledge  of 
facts  which  are  of  a  nature  that  demands  disclosure, 
his  failure  to  reveal  them  to  the  surety  gives  the 
surety  a  defense.  It  is  a  requirement  laid  down  by 
the  law  on  the  basis  of  a  reasonable  person.  The 
creditor  owes  no  duty  to  investigate,  but  if  he  pos- 
sessed facts  which  would  clearly  create  suspicion  in 
the  mind  of  a  reasonable  person,  but  which  created 
no  suspicion  in  his  mind,  his  failure  to  disclose  these 
facts  would  excuse  the  surety.  If  the  surety  requested 
informationvfrom  the  obligee  and  the  creditor  failed 
to  make  a  full  disclosure  of  everything  within  his 
knowledge  that  would  naturally  influence  the  surety's 
decision  in  entering  into  the  obligation,  the  surety  is 
given  a  defense.**  The  doctrine  that  >the  obligee 
must  disclose  material  facts  to  the  surety  has  been 
held  to  be  inapplicable  in  cases  of  suretyship  for 
municipal  or  state  officers.*^ 

69.  Failure  to  discharge  employee. — ^It  is  a  duty 
ap  employer  owes  the  surety  who  has  guaranteed 
the  honesty  or  faithful  conduct  of  the  employee, 
to  discharge  the  employee  when  he  learns  of  criminal 
or  grossly  immoral  acts  on  the  part  of  the  latter 

s4BemiBgton  Sewing  Machine  Co.  v.  Kezertee,  49  Wis.  409. 
SB  Ames,  Cases  on  Suretyship,  p.  290. 
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which  would  vary  the  surety's  risk.  Thus,  it  is  the 
duty  of  the  employer  to  the  bondsman  of  the  employee 
to  discharge  the  employee  when  he  learns  that  he  is 
embezzling  funds  for  which  the  bondsman  is  answer- 
able.^* It  is  sometimes  stated  that  the  duty  imposed 
upon  the  obligee  in  stieh  cases  is  to  disclose  to  the 
surety  the  wrongful  acts  of  the  servant,  but  this 
theory  as  to  tl^e  duty  of  the  employer  will  not  explain 
the  law.  For  it  is  the  law  that  if  the  defendant  guar- 
antees the  honesty  of  the  plaintiff's  servant  and 
afterwards  the  servant  commits  embezzlement  and 
the  plaintiff  with  knowledge  of  the  embezzlement 
retains  him  without  giving  notice  to  the  surety,  the 
surety  will  not  be  excused  from  the  obligation  to 
make  good  the  first  embezzlements  or  those  committed 
by  the  servant  before  the  plaintiff  discovered  the 
wrongdoing,  but  he  will  be  excused  from  making 
good  all  deficits  due  to  the  embezzlement  of  the  serv- 
ant committed  after  those  discovered  by  the  plain- 
tiff.^''  If  the  ground  of  the  surety's  defense  to  the 
obligation  is  the  failure  of  the  creditor  to  disclose  the 
defalcations  of  the; servant,  it  would  seem  that  the 
surety  would  have  a  defense  when  the  plaintiff  sought 
to  hold  him  for  the  first  embezzlement  as  well  as  for 
subsequent  ones.  For  after  the  first  embezzlement, 
had  it  been  disclosed  to  the  defendant,  he  might  have 
saved  himself  from  any  liability  because  of  it.  Since 
the  duty,  however,  of  the  obligee  to  the  surety  is  one 
to  discharge  the  servant,  rather  than  to  disclose  his 
defalcation,  the  surety's  defense  is  only  for  the  def al- 
so pMiips  v.  Poxhall,  L.  B.  7  Q.  B.  666  (Eng.). 
37  Same  as  note  36;  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §  477. 
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cations  during  the  period  the  employee  is  retained 
after  the  employer  learns  of  the  defalcation. 

This  obligation  of  the  employer  does  not  extend  to 
every  wrongful  act  of  the  employee.  He  is  not  liable 
to  the  surety  for  retaining  the  faithless  servant  after 
he  has  done  some  negligent  act  which  would  make  the 
surety  liable.  For  aU  acts  of  criminality  and  acts 
constituting  gross  immorality  that  would  vary  the 
surety's  risk,  though  not  punishable  by  law,  the  em- 
ployer owes  the  surety  the  duty  to  discharge  the 
employee.** 

70.  Defenses  of  the  surety  arising  from  dealings 
of  the  creditor  and  co-sureties. — ^At  common  law  a 
release  of  one  of  several  joint  debtors  or  a  release  of 
one  of  several  joint  and  several  debtors  discharges  the 
others.  Whatever  may  have  been  the  basis  of  this 
rule,  it  seems  to  have  been  well  established.** 

It  would  seem  to  follow,  then,  that  an  Agreement  by 
the  creditor  to  release  one  of  several  co-sureties  who 
were  bound  either  jointly  or  jointly  and  severally 
would  at  law  discharge  the  other  co-sureties  from  all 
liability  on  the  obligation,  for  it  is  the  general  rule 
in  this  cquntry  that  an  unqualified  release  of  the 
surety  upon  a  joint  or  joint  and  several  obligation  dis- 
charges the  other  sureties.*** 

As  the  release  of  one  of  several  co-sureties,  how- 
ever, affects  his  fellow  co-sureties  only  to  the  extent 
that  such  sureties  would  have  a  right  to  contribution 
from  the  surety  released,  it  would  seem  just  that  the 


fl»  Watertown  Fire  Ina.  Co.  v.  Simmons,  131  Mass.  85. 
«»  WiUiston,  25  Harvard  Law  Beview  206-207. 
4«Ames,  Cases  on  Suretyship,  p.  323,  note. 
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surety's  defense  in  such  case  should  not  extend  beyond 
the  amount  which  the  released  surety  would  be  under 
obligation  to  contribute,  and  equity  should  therefore 
relieve  from  the  harshness  of  the  rule  which  would 
completely,  discharge  the  surety  not  released.*^ 

If  the  surety  released  by  the  creditor  is  one  of  sev- 
eral co-sureties  who  are  bound  severally,  not  jointly, 
or  jointly  and  severally,  the  result  is  the  same.  The 
remaining  sureties  who  are  sued  by  the  creditor  upon 
the  debt  clearly  cannot  have  a  defense  b^eyond  the 
extent  the  released  surety  would  have  been  liable  to 
contribute,  for  there  is  no  harsh  rule  of  law  discharg- 
ing the  unreleased  obligors  to  be  set  aside  or  cut 
down  by  equity,  but  only  an  equitable  defense  to  the 
extent  of  the  co-sureties'  possible  injury. 

On  the  other  hand  a  covenant  by  a  creditor  not  to 
sue  one  of  several,  or  joint  and  several  obligors 
would  not  affect  a  discharge  of  the  other  obligors 
at  law  so  a  covenant  not  to  sue  one  of  several  sureties 
has  the  same  legal  effect  upon  the  remaining  obligors 
whether  the  obligation  is  joint,  joint  and  several, 
or  several.  The  covenant  not  to  sue  one  of  several 
co-sureties  gives  the  remaining  sureties  a  defense  to 
the  extent  that  they  could  call  upon  the  covenantee 
for  contribution.  The  reason  for  this  rule  is  the  same 
as  that  explained  in  the  case  of  the  creditor's  releas- 
ing the  principal  debtor.*^ 

If,  however,  the  creditor  in  covenanting  not  to  sue 
one  of  the  sureties  reserves  the  rights  against  the 
other  co-sureties,  the  other  co-sureties  are  not  given  a 

<i  See  WaiiBton,  25  Harvard  Law  Eeview  229,  note  25. 
*2  See  text,  §  58. 
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defense.  On  principle  this  seems  to  be  impossible  to 
reconcile  with  the  ease  of  the  creditor's  extending 
time  to  one  of  several  co-sureties  where,  although  no 
harm  happens  to  the  others,  the7  are  given  a  defense 
to  the  extent  of  the  ultimate  burden  the  released 
surety  would  have  to  bear.**  \ 

In  jurisdictions  where  the  creditor  is  bound  to  sue 
the  principal  debtor  on  request  of  the  surety  a  failure 
of  tlie  creditor  to  sue  at  the  request  of  one  of  the 
sureties  gives  the  other  a  defense  to  the  extent  he  is 
thus  deprived  of  contribution  from  the  surety.** 

71.  Surety's  right  to  avail  himself  of  the  set-off 
or  counter-claim. — ^If  there  is  failure  of  considera- 
tion to  support  the  obligation  of  the  principal  debtor, 
the  surety  may  avail  himself  of  that  as  a  defense  when 
sued  by  the  creditor,  but  if  the  debtor  has  a  right  of 
set-off  or  counter-claim  against  the  creditor,  the 
surety  when  sued  alone  at  law  cannot  use  the  set-off 
or  counter-claim  of  the  debtor  against  the  creditor.*® 

Where  the  surety  is  sued  jointly  with  the  principal 
debtor  he  may  use  a  set-off  or  counter-claim  of  the 
principal.*® 

The  reason  the  surety  when  sued  alone  is  not 
allowed  to  make  use  of  the  set-off  or  counter-claim  of 

*3  Gosserand  v.  Lacour,  8  Iia.  Ann.  75 ;  Ames,  Cases  on  Suretyship,  p.  325, 
foot-note ;  see  text,  §  58.  '  ^ 

**  Klingensmith  v.  Klingensmith  's  Executors,  31  Pa.  460. 

*5  Ames,  Cases  on  Suretyship,  p.  181,  foot-notes.  The  statement  in  Brandt, 
Suretyship  and  Guaranty  (3rd  ed.),  §259,  p.  511,  that  by  "the  weight  of 
authority"  the  surety  "may  so  avail  himself  of  such  set-off,"  is  in  need 
of  qualification.  Many  of  the  cases  he  cites  are  cases  in  which  the  principal 
debtor  and  the  surety  are  sued  jointly  and  the  surety  is  allowed  to  avail 
himself  of  the  set-off  in  favor  of  the  principal  debtor. 

*o  Mahurin  v.  Pearson,  8  N.  H.  539 ;  Ames,  Cases  on  Suretyship,  p.  191, 
foot-notes. 
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the  principal  debtor  is  that  it  might  deprive  the  debtor 
of  his  right  to  sue  the  creditor  for  a  larger  sum  than 
that  for  which  the  surety  was  liable  and  because  in 
making  use  of  such  defense  the  surety  is  using  a  per- 
sonal defense  of  the  debtor  which  he  may  not  use  aa 
effectively  as  the  debtor  himself  would- 

On  principle  it  would  seem  the  surety  would  have 
the  right  in  equity  to  have  the  principal  made  a  party 
and  avail  himself  of  the  set-off  or  counter-claim  of 
the  principal.*'^ 

«7  Brandt,  Suretyship  and  Guaranty  (3rd  ed.),  §259. 
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CHAPTER  yil. 

lOISCONDUCT  OF  THE  FBINCIPAL,  ACCIDENT,  MISTAKE, 
OR  DEATH  OP  THE  SURETY. 

72.  Fraud  or  other  misconduct  of  the  principal 
'  '  towards  the  surety. — ^Where  the  obligee  takes  a  legal 
obligation  of  the  surety  without  notice  of  the  fraud 
or  misconduct  of  the  principal  in  securing  the  surety's 
obligation,  the  surety  cannot  set  up  the  unconscion- 
able conduct  of  the  debtor  as  a  defense  to  a  suit  by  the 
obligee.  The  obligee  gets  a  legal  obligation  without 
notice  of  the  surety's  equities  and  he  is  in  a  position 
of  a  purchaser  of  the  legdl  title  to  property  who  pays 
value  without  notice  of  any  equity  and  whose  legal 
title  is  allowed  to  prevail  over  the  equity.  It  is  the 
principle  of  a  purchase  of  a  legal  title  for  value  with- 
out notice  cutting  off  equities.  Thus  if  a  surety  has 
been  induced  by  the  maker  of  a  note  to  sign  the  note 
as  surety  upon  condition  that  the  maker  is  not  to 
deliver  the  note  to  the  payee  untU  he  gets  A  also  to 
sign  as  surety  the  payee  in  such  case  may  hold' the 
surety  after  the  maker  delivers  the  note  to  him 
without  securing  A's  signature  but  B's  instead,**  or 
where  the  surety  signs  a  bond  with  blank  space  for 
the  amount  and  delivers  it  to  the  debtor  with  the 
direction  that  it  is  not  to  be  filled  up  for  more  than 
$4,000  and  the  debtor  fiUs  up  the  blank  space  for 
$15,000  and  delivers  it  to  the  creditor  who  takes 

48  Ward  V.  Hackett,  30  Minn.  150. 
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it  without  notice  of  the  debtor's  misconduct,  the 
creditor  may  hold  the  surety  upon  the  bond  for 
$15,000.*' 

So  a  surety  who  signs  a  negotiable  note  in  blank  is 
liable  to  a  bona  fide  holder  where  the  maker  fills  up 
the  blanks  in  disobedience  of  instructions.®" 

The  case  of  an  obligation  of  the  surety  secured  by 
the  duress  or  fraud  ®^  of  the  principal  debtor  illus- 
trates this  general  principle  that  the  surety  cannot 
set  up  as  a  defense  against  the  innocent  creditor  the 
misconduct  of  the  debtor. 

Where,  however,  the  creditor  has  notice  or  can 
properly  be  charged  with  constructive  notice  of  the 
misconduct  of  the  debtor  in  securing  the  surety  to 
sign  the  obligation,  he  cannot  hold  the  surety  liable. 
He  will  be  charged  with  constructive  notice  of  the 
condition  upon  which  a  surety  signs,  where  the  surety 
signs  on,  condition  that  it  shall  not  be  given  to  the 
obligee  until  some  other  person  signs,  if  "that  other 
person's  name  appears  in  the  body  of  the  instrument. 
"But  the  absence  of  the  signature  of  one  held  ks 
surety,  creates  no  presumption  that  there  was  in  fact 
a  conditional  delivery  by  the  surety  who  signed."  The 
surety  must  show  that  there  was  such  a  conditional 
delivery.®^ 

73.  The  effect  of  accident  or  mistake  on  the 
surety's  obligation,^-If  the  creditor  loses  his  bond 
he  may  in  an  equitable  action  have  the  bond  restored. 
The  creditor's  right  at  law  is  gone  but  in  equity  it  is 

«  Butler  V.  TJ.  S.,  21  Wall.  272  (TJ.  S.). 
00  Ames,  Cases  on  Suretj'sliip,  p.  314,  note. 
<>i  Lucas  V.  Owens,  113  Ind.  521. 
02  Ames,  Cases  on  Suretyship,  p.  306,  note. 
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not.  The  creditor  may  have  a  new  bond  executed  by 
the  obligors  and  he  has^this  right  even  if  one  of  the 
obligors  is  a  surety.  The  obligee  has  this  right 
where  a  bond  is  lost  or  casually  destroyed,  whether  he 
is  a  mere  donee  and  has  taken  the  bond  without  con- 
sideration or  whether  he  has  paid  value  for  it.^* 

If  the  loss  has  occurred  for  which  the  bond  was 
given  or  the  right  of  action  has  accrued  to  the  obligee 
upon  the  bond,  it  would  seem  that  he  should  be  given 
the  right  to  recover  directly  without  going  through 
the  useless  formality  of  having  the  bond  restored. 
Of  course,  if  the  bond  was  secured  by  fraud,  if  there 
was  any  defense  to  the  action  the  surety  might  defeat 
recovery.  If  the  release  of  the  bond  was  procured  by 
fraud  then  equity  would  set  it  up  again.^* 

If  the  instrument  by  reason  of  a  mistake  -of  the 
parties  fails  to  express  their  intention,  the  creditor 
may  have  reformation  of  the  instrument  against  the 
surety  as  well  as  against  the  principal  debtor."' 

74.    The  effect  of  the  death  of  the  surety  on  the 
surety's  obligation. — ^Where  the  surety's  obligation 
is  jbint,  and  the  surety  dies,  the  rule  of  the  common 
law  that  the  obligation  survived  against  the  joint 
obligor  and  the  decea-sed  joint  obligor's  estate  was 
relieved  from  liability,  persists  at  law  to-day.    In  the 
case  of  joint  principal  debtors  the  rule  formerly  was 
that  in  case  one  died  the  obligee  could  not  hold  the 
estate  of  the  deceased  but  only  that  of  the  survivors. 
This  doctrine  of  survivorship  does  not  generally  per- 
is Underwood  V.  Staney,  1  Cases  in  Ch.  77  (Eng.). 
54  Skip  V.  Huey,  .3  Atk.  93  (Eng.). 
!>3  See  eases  in  Ames,  Cases  on  Suretyship,  p.  330,  note. 
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sist  in  this  country  today  and  equity  relieves  from  the 
harshness  of  the  rule  and  allows  the  creditor  to  come 
against  the  estate  of  the  deceased  obligor.  Equity, 
however,  will  not  relieve  from  the  rule  of  survivor- 
ship in  case  of  the  death  of  the  surety  who  is  bound 
j  ointly  with  the  principal  debtor.  The  surety 's  estate 
escapes  liability  unless  the  creditor  does  not  know  of 
the  suretyship  relation.  If  the  creditor  obtains  a 
separate  judgment  against  the  debtor  and  the  surety, 
the  death  of  the  surety  does  not  let  the  surety's  estate 
escape.  Where  the  surety  has  entered  into  a  bind- 
ing contract  in  the  form  of  an  obligation  joint  and 
several,  or  several,  the  death  of  the  surety  does  not 
relieve  his  estate  from  liability.  In  the  case  of  joint 
and  several  obligations  the  rule  of  survivorship  which 
formerly  applied  to  joint  obligations  does  not  exist 
and  therefore  the  deceased  surety's  estate  does  not 
escape  liability.  In  a  great  many  states  joint  obliga- 
tions are  expressly  made  joint  and  several  by  statute. 
In  such  states  the  surety's  estate,  though  the  surety 
is  bound  jointly  with  the  principal  debtor,  does  not 
escape  liability  by  the  death  of  the  surety.®^ 

"Where  there  is  a  binding  contract  of  suretyship 
when  the  surety  dies,  the  surety's  estate  may  be  held. 
If  there  is  no  such  contract  his  estate  is  not  liable.  If 
he  has  entered  into  an  arrangement  which  constitutes 
merely  an  offer  to  a  series  of  unilateral  contracts,  the 
death  of  the  surety  as  well  as  withdrawal  of  the  offer 
before  acceptance  prevents  a  contract  from  arising. 
An  offer  cannot  be  accepted  after  the  death  of  the 
offerer.    If  it  is  binding  upon  the  alleged  offerer's 

B9  Ames,  Cases  on  Suretyship,  p.  332,  note. 
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estate  it  is  because  there  is  something  more  than  an 
offer:  to  illustrate,  if  a  merchant' wishes  to  purchase 
goods  from  a  wholesale  house  from  time  to  time  upon 
credit,  and  the  wholesale  house  requires  the  merchant 
'  to  furnish  a  surety,  and  the  merchant  gets  A  to  offer 
to  the  wholesale  house  to  guarantee  that  the  merchant 
wiU  pay  for  all  goods  that  he  may  order  from  the 
house  and  which  the  house  wUl  sell  and  deliver  to 
him  within  the  year  to  the  extent  of  $1,000  and  A  dies 
before  the  house  ships  any  goods  to  the  merchant, 
A's  estate  is  not  liable  for  the  goods  sold  or  delivered 
to  the  merchant  after  his  death.  Death  alone  without 
notice  is  sufficient  to  prevent  an  acceptance  thereafter 
of  A's  offer.  On  the  other  hand  if.  A,  by  instrmnent 
under  seal  or  for  consideration,  agrees  to  answer  for 
all  goods  sold  to  the  merchant  and  A  dies,  the  ware- 
house may  hold  A's  estate  for  aU  goods  sold  or 
shipped  before  it  received  nptice  of  A's  death,  but  it 
cannot  hold  A's  estate  for  sales  made  after  notice  of 
A's  death.  The  reason  it  cannot  hold  A's  estate  in 
this  last  case  is  that  it  is  inequitable  to  hold  the  incau- 
tious guarantor  for  everything  he  has  promised.  It 
is  inequitable  to  create  a  new  obligation  upon  the 
surety's  estate  after  notice  of  the  surety's  death.  If 
the  plaintiff  takes  a  note  before  maturity  and  for 
value  after  the  death  of  the  maker  but  without  notice 
of  the  accommodation  character  of  the  note,  it  is  not 
inequitable  for  the  plaintiff  to  enforce  it  against 
the  estate,^''  and  if  the  plaintiff  takes  the  note  with 
notice  that  it  was  an  accommodation  note  but  without 
notice  of  the  maker's  death,  there  is  likewise  no 

BT  Clark  V.  Thayer,  105  Mass.  216. 
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equity  to  urge  against  the  creditor's  enforcing  it.'* 
But  if  the  plaintiff  takes  the  note  with  notice  both 
of  its  accommodation  character  and  the  death  of  the 
surety  maker,  it  is  inequitable  for  the  plaintiff  in  such 
case  to  charge  the  estate  of  the  deceased  party ,^® 

To  return  to  the  warehouse  case  suggested  pre- 
viously,— ^if  we  suppose  there  is  a  provision  in  the 
agreement  which  A  makes  with  the  warehouse  that  A 
shall  give  three  months'  notice  of  his  intent  to  revoke 
the  offer  he  canHot  revoke  during  his  life  without  giv- 
ing the  three  months'  notice.  In  case,  however,  A 
should  die  and  notice  of  his  death  should  come  to  the 
warehouse,  it  could  not  hold  A's  estate  for  the  goods 
so  sold.  The  estate  would  not  be  liable  for  three 
months  after  it  gave  notice  of  intent  to  revoke.  Of 
course,  A  could  agree  that  his  estate  should  be  bound 
for  three  months  after  notice  of  his  death,  and  that 
would  bind  his  estate  according  to  the  terms  of  the 
contract.  However,  when  the  parties  have  made  no 
provision  in  their  contract  with  respect  to  the  death 
of  the  surety,  the  creditor  cannot  hold  the  surety's 
estate  for  goods  sold  or  advances  made  after  he  has 
received  notice  of  his  death.  In  the  case  of  a  guaranty 
of  the  faithfulness  of  an  employee,  if  the  employer 
or  creditor  party  is  bound  for  the  life  of  the  em- 
ployee, the  guarantor  cannot  revoke  his  guaranty 
during  his  Uf  e,  and  his  death  and  notice  thereof  like- 
wise will  not  act  as  a  revocation  of  the  guaranty.®" 

\i>8  See  foot-note,  Ames,  Cases  on  Suretyship,  p.  334;  citing  Micbigan  Ins. 
Co.  V.  Leavenworth's  Estate,  30  Vt.  11,  as  contra. 

»»  Agawam  Bank  v.  Strever,  18  N.  Y.  502 ;  Dogan  v.  Dubois,  2  Bich,  Eq. 
85  (S.  C). 

80  Lloyds  V.  Harper,  16  Ch.  Div.  290  (Eng.) ;  Balfour  v.  Grace  (1902), 
L.  B.  1  Ch.  733  (Eng.),  Leading  Illustratiye  Cases. 
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RIGHTS  OF  THE  CREDITOR 

CHAPTER  VIII. 

THE  RIGHT  OF  THE  CREDITOR  TO  THE  SECURITIES 
HELD  BY  THE  SURETY. 

75.  General  nature  of  the  right. — ^Where  the  prin- 
cipal debtor  gives  securities  to  the  surety  to  indemnify 
him  against  the  payment  of  the  debt,  these  securities 
are  subject  in  certain  contingencies  to  the  equitable 
claim  of  the  creditor  and  may  be  used  by  him  although 
they  did  not  influence  him  in  giving  credit  to  the  prin- 
cipal or  were  not  even  known  of  by  him,®^  and  this  is 
true  although  the  securities  were  given  to  the  surety 
after  the  debt  in  favor  of  the  creditor  was  created. 

Let  us  examine  the  matter  to  see  upon  what  ground 
the  creditor's,  right  to  these  securities  rests.  If  the 
principal  debtor  put  the  securities  into  the  hands  of 
the  surety  to  be  applied  in  payment  of  the  debt,  in 
other  words,  if  an  express  trust  is  created  and  the 
debtor  defaults,  then  the  creditor  could  come  into 
equity  joining  the  debtor  and  Surety  and  have  the 
securities  applied  for  his  own  benefit.  The  question 
arises  then,  has  the  creditor  any  right  to  the  securities 
deposited  by  the  debtor  with  the  surety  for  his 
indemnity  in  the  absence  of  an  express  trust  to  apply 

91  Kramer  &  Eahm's  Appeal,  37  Pa.  St.  71;  Owens  v.  Miller,  29  Md.  144. 
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these  securities  in  payment  to  the  creditor?  Even  in 
the  absence  of  an  express  trust,  if  the  debtor  put  the 
securities  in  the  surety's  hands  for  his  exoneratioli 
and  the  surety  becomes  ba:nkrupt,  the  creditor  could 
by  means  of  equitable  execution  insist  upon  applying 
the  securities  according  to  the  terms  of  the  pledge 
or  mortgage.  The  creditor  would  thus  be  a  preferred 
creditor  of  the  surety  to  the  extent  of  the  securities 
deposited  with  him  for  exoneration;  but  in  absence 
of  an  express  trust  it  seems  difficult,  on  principle, 
where  securities  are  deposited  with  the  surety  for 
his  reimbursement,  to  defend  the  law  in  giving  the 
creditor  the  advantage  of  these  securities. 

The  law  does  not  purport  to  restrict  the  creditor's 
right  to  those  cases  where  the  securities  have  been 
deposited  with  the  surety  either  upon  an  express 
trust  to  apply  them  in  payment  of  the  debt  or  to  those 
cases  where  they  have  been  deposited  with  the  surety 
for  his  exoneration.  The  law  permits  the  creditor 
to  have  the  benefit  of  the  securities  in  the  case  where 
they  are  deposited  with  him  for  his  indemnity.  For 
example,  if  no  suit  is  brought  upon  the  obligation 
by  the  creditor  for  more  than  six  yeatrs  (the  statutory 
period  of  limitation  of  actions)  after  the  debt  is  due, 
the  creditor  has  no  right  to  the  securities  in  the 
surety's  hands.  The  Statute  of  Limitations  is  thus 
made  the  only  defense  to  the  creditor's  right  to  use 
the  securities.  If  the  securities  were  a  trust  fund  for 
the  benefit  of  the  creditor,  the  Statute  of,  Limitations 
would  not  run  against  the  creditor's  right  to  have  the 
securities  applied  in  payment  of  the  debt.  If  the 
securities  are  released  by  the  surety  before  his  insol- 
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vency  the  creditor  has  no  further  interest  in  them 
and  no  right  to  object  to  their  release. 

76.  When  the  right  arises. — Most  of  the  Amer- 
ican cases  do  not  give  the  securities  to  the  creditor 
unless  insolvency  of  the  surety  intervenes  and  the 
securities  are  found  in  the  hands  of  the  surety  at  the 
time  of  insolvency.  It  is  a  strange  thing  that  if  the 
right  does  not  exist  before  insolvency  that  insolvency 
should  be  the  thing  which  creates  the  preference.  It 
is  a  general  rule  in  bankruptcy  that  priorities  must 
exist  before  bankruptcy  in  order  to  be  respected  in 
bankruptcy.®^ 

77.  Limitations  upon  the  right. — There  are  some 
limits  upon  the  rights  of  the  creditor  to  realize  upon 
these  securities  even  aifter  the  insolvency  of  the 
surety;  for  example, — if  the  surety  should  himself 
give  a  miortgage  to  the  creditor  to  secure  the  debtor's 
obligation  and  the  debtor  should  give  a  mortga,ge  to 
the  surety  for  his  reimbursement  and  both  become 
bankrupt,  to  permit  the  creditor  to  realize  upon  the 
mortgage  the  surety  has  given  him  and  also  the  mort- 
ga,ge  which  the  debtor  has  given  the  surety  for  his 
reimbursement,  would  be  robbing  the  estate  of  the 
surety.  In  such  case  the  creditor  was  not  permitted 
to  realize  upon  the  securities  given  to  the  surety  for 
his  reimbursement.®^ 

Where  the  indemnity  fund  or  security  given  by  the 
principal  to  the  surety  is  "against  a  contingent  lia- 
bility," there  can  be  no  substitution  in  favor  of  the 

'2  Jones  V.  Quinnipiack  Bank,  29  Conn.  25 ;  authorities  cited  in  foot-note 
1,  Ames,  Cases  on  Suretyship,  p.  644;  First  Nat.  Bank  v.  Davis  et  al.,  87 
Mo.  App.  242,  Leading  Illustrative  Cases. 

saVan  Orden  v.  Durham,  35  Cal.  136. 
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creditor  until  the  liability  has  become  absolute.  "If 
a  mortgage  or  other  security  is  given  to  the  surety, 
not  to  secure  the  debt  or  provide  a  fund  for  its  pay- 
ment, but  to  save  harmless  from  a  contingent  liability 
or  loss,  that  contingency  must  come  or  the  injury  be 
sustained  before  a  right  to  the  indemnity  inures  to 
the  creditor."®* 

It  is  also  held  that  indemnity  given  to  the  surety 
by  a  stranger  or  by  a  co-surety,  cannot  be  claimed  by 
the  creditor.®^     , 

Nor  can  the  creditor  use  indemnity  given  the  surety 
after  such  surety  has  been  discharged,  since  the  pos- 
sibility of  the  surety  being  damnified  has  ceased  with 
his  discharge.** 

78.  Summary  of  the  law  of  creditor's  rights  to 
surety's  securities. — The  English  courts  permit  the 
creditor  to  take  advantage  of  the  securities  only  upon 
the  contingency  that  both  principal  debtor  and  surety 
are  insolvent.  When  these  are  both  insolvent  the 
creditor  has  a  prior  lien  to  the  extent  of  the  securities. 
On  the  other  hand,  the  majority  of  the  American 
cases  hold  that  where  a  principal  debtor  gives  his 
surety  securities  for  his  reimbursement,  those  securi- 
ties before  bankruptcy  of  the  surety  are  not  sub j  feet 
to  the  prior  claims  of  the  creditor;  but  when  the 
surety  becomes  insolvent  the  creditor  has  a  prior 
lien  to  the  extent  of  those  securities  and  may  prove 
against  the  surety's  estate  with  other  securities  for 
the  balance  of  his  claim. 

«*  Per  Simrall,  J.,  in  Osbom  v.  Noble,  46  Miss.  449. 
86  Taylor  v.  Farmer 's  Bank,  87  Ky.  398 ;  Hampton  v.  Phipps,  108  U.  S. 
260. 
88  Constant  v.  Matteson,  22  ni.  546. 
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LAW   OF    MORTGAGES 
REAL  AND  CHATTEL 

BY 

MANLEY  O.  HUDSON,  A.B.,  A.M.,  LL.B.* 

PART  I 
THE  MORTGAGE  TRANSACTION 

CHAPTER  I. 
DEFINITION  AND  HISTORY. 

1.  The  mortgage  defined. — ^A  mortgage  may  be 
denned  as  a  transfer  of  property,  real  or  personal, 
for  the  purpose  of  securing  the  payment  of  a  debt 
or  obligation.  It  is  usual  to  add  that  the  transfer 
must  be  such  that  it  is  to  become  void  on  payment 
of  the  debt  or  obligation  secured.  But  this  addi- 
tional statement  may  become  misleading.  It  is  suffi- 
cient if  it  be  kept  in  mind  that  the  principal  element 
of  the  transaction  is  the  securing  of  the  debt — ^the 
transfer  or  conveyance  is  only  a  means  to  that  end. 

No  effort  is  here  made  to  state  the  variety  of 
situations  to  which  this  definition  is  to  be  applied. 
It  is  general  enough  to  avoid  error,  though  perhaps 
it  is  not  sufficiently  exclusive  to  be  of  great  value. 
The  difficulty  of  framing  a  definition  of  a  mortgage 

*  Professor  of  Law,  XTniversity  of  Missouri.  Author :  ' '  Estates  Tail  in 
MisBouii. " 
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which  would  be  of  certain  application  involves  also 
a  risk  of  inaccuracy,  and  for  this  reason  it  is  not 
attempted.  As  said  by  Lord  Denman,  "It  is  very- 
dangerous  to  attempt  to  define  the  precise  relation 
in  which  mortgagor  and  mortgagee  stand  to  each 
other,  in  any  other  terms  than  those  very  words.  "^ 

2.  Other  terms  defined. — The  person  who  makes 
the  transfer  or  conveyance  is  called' the  mortgagor, 
and  he  to^i  whom  it  is  made  is  called  the  mortgagee. 
The  date  set  for  the  payment  of  the  debt  or  obliga- 
tion secured  is  called  the  "law  day."  The  interest 
of  the  mortgagor  is  often  called  his  "equity."  By 
this  is  meant  the  mortgagor's  right  to  go  into  a  court 
of  equity,  as  distinguished  from  a  court  of  law,  to 
compel  a  reconveyance  of  the  mortgaged  property, 
or  to  enforce  the  security  limit  on  the  mortgagee's 
interest.  '  If  several  mortgages  are  given  on  the  same 
property,  the  first  is  called  a  senior  or  prior  mort- 
gage, and  the  others  junior  or  later  mortgages. 

3.  Early  history. — Since  very  ancient  times, 
transfers  of  property  for  the  purpose  of  securing 
debts  have  been  the  usual  protection  afforded  to  cred- 
itors. The  custom  must  have  prevailed  among  the 
Egyptians;  it  was  quite  common  among  the  Jews, 
and  the  Romans  had  a  well  developed  system  of  se- 
curities which  is  no  doubt  "the  sprjng-head  of  Eng- 
lish jurisprudence  on  the  subject."^  Prior  to  the 
Norman  Conquest  in  1066,  the  pledge  of  property  for 
a  debt  was  used  by  the  Anglo-Saxons.  "It  would 
seem  that  the  primitive  idea  of  giving  mortgages 

iDoe  &  Higginbotham  v.  Barton,  11  Adol.  and  Ell.  307,  314  (Eng.). 
2  Justice  Swayne  in  GUman  v.  Illinois,  etc.,  Tel.  Co.,  91  U.  S.  603,  615. 

284 


DEFINITION  AND  HISTORY  3 

ought  to  be  referred  more  to  the  introduction  of  order 
and  civilization  among  mankind  than  to  the  inven- 
tion of  any  particular  people."^  "The  use  of  mort- 
gages is  founded  on  the  wants  and  convenience  of 
mankind  and  would  naturally  follow  the  progress  of 
order,  civilization  and  commerce."* 

The  Anglo-Saxon  custom  survived  the  Conquest 
and  flourished  in  feudal  England.  Domesday  Book, 
which  was  compiled  during  the  reign  of  William  the 
Conqueror,  contains  numerous  references  to  mort- 
gages. In  the  time  of  Glanville,  whb  wrote  during 
the  reign  of  Henry  II  (1154-1189),  there  were  two 
distinct  forms  of  pledges  of  land  for  security,  the 
vivum  vadium  and  the  mortuum  vadium.  It  is  prob- 
able that  both  of  these  were  adopted  from  the  cus- 
tomary law  of  Normandy. 

4.  Vivum  vadium. — The  vivum  vadium  was  what 
its  Latin  name  indicates,  a  live  pledge  of  lands.  It 
^as  effected  by  a  common  law  conveyance  of  lands 
by  livery  of  seisin  (such  conveyance  being  called  a 
feoffment)  to  the  creditor  to  enable  him  to  satisfy 
his  debt  out  of  the  rents  and  profits  of  the  land.  The 
feoffee  or  creditor  took  a  legal  estate  in  fee  simple 
to  be  determined  on  the  complete  satisfaction  of  the 
debt.  He  was  therefore  entitled  to  possession  until 
the  debt  was  fully  paid,  but  at  that  time  his  estate 
was  determined  and  the  debtor  might  thereafter  re- 
enter or  maintain  his  action  for  the  possession. 

This  was  called  a  live  pledge  because  neither  the 
debt  nor  the  estate  was  lost,  and  the  creditor  actively 

s  Pingrey,  Mortgages,  p.  2. 

*  4  Kent,  Commentaries,  p.  137.  ' 
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enjoyed  the  security.  Its  use  was  in  the  time  of 
Glanville  fairly  general,  but  it  has  long  since  become 
entirely  obsolete.  It  was  never  very  satisfactory 
to  creditors,  who  desired  the  payment  of  their  debts 
in  lumjp  and  who  did  not  care  to  be  bothered  with 
small  instalments  of  the  larger  amounts  due.  From 
the  debtor's  viewpoint,  also,  it  has  been  condemned: 
"No  mortgagee  or  mortgagor  ever  yet  made  a  con- 
tract, upon  which  the  possession  was  to  change  im- 
mediately, unless  it  were  the  veriest  grinding  bar- 
gain that  could  be  driven  with  a  distressed  man,  who 
had  no  way  to  turn."^ 

5.  Mortuum  vadium. — ^By  the  mortuum  vadium, 
or  dead  pledge,  the  creditor  was  invested  with  an 
estate  subject  to  a  condition  reserved  to  the  feoffor, 
or  debtor,  and  his  heirs,  by  which  the  conveyance 
was  to  become  void  on  the  payment  of  the  debt  or 
obligation.  The  creditor,  as  legal  owner,  became  en- 
titled to  the  rents  and  profits  of  the  land  until  the 
happening  of  the  condition  and  he  had  no  obligation 
to  apply  them  in  satisfaction  of  the  debt.  During 
this  interval,  therefore,  the  estate  was  unprofitable 
or  dead  to  the  debtor  who  had  mortgaged  it — Whence 
the  name,  dead  pledge.  The  condition  that  it  will 
determine  on  payment  of  the  debt  is  entirely  collat- 
eral to  the  estate  held  by  the  mortgagee,  whereas  in 
the  vivum  vadium  it  was  an  inherent  quality  of  the 
estate  that  it  should  determine  on  the  satisfaction  of 
the  debt — a  real  limitation  of  the  duration  of  the  in- 
terest conveyed.  Out  of  this  mortuum  vadium,  the 
common  law  mortgage  has  developed. 

B  Judge  Ruffin,  in  Poindexter  v.  M  'Gannon,  16  N.  C.  373. 
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6.  The  common  law  mortgage. — The  original  mor- 
tuum  vadium  must  have  fallen  into  disuse  prior  to 
the  time  of  Littleton  (1481),  for  the  mortuum  vadium 
of  which  he  speaks  is  no  more  than  thf.  f oramon  law 
estate  on  condition.  Tlop.  tUs  It^i  enteoffs  his  creditor 
and  his  heirs  subjee/  tc  a  condition  subsequent,  viz., 
that  if  the  debt  he.  paid  on  the  law  day,  the  feoffor 
should  have  a  right  to  reenter.  The  feoffee  has  as  a 
result  the  legal  estate  subject  to  a  condition,  which 
condition  must  be  performed  in  strict  accordance 
with  its  terms  in  order  to  defeat  his  estate.  He  is 
therefore  entitled  to  possession  and  may  enjoy  the 
land  as  his  own,  with  no  legal  obligation  to  account 
to  the  debtor.  If  the  condition  be  not  performed  by 
the  mortgagor,  the  mortgagee  will  become  absolute 
owner  and  his  estate  can  be  divested  from  him  only 
by  a  conveyance.  A  payment  of  the  debt  before  or 
after  the  law  day  would  not  be  a  performance  Of  the 
condition,  and  in  theory  no  tender  could  operate  to 
defeat  the  mortgagee,  since  a  tender  is  effectual  only 
to  stop  the  running  of  interest  and  not  as  a  payment 
of  the  debt.  But  the  actual  decisions  permitted  a 
tender  on  the  law  day  to  divest  the  mortgagee's 
estate. 

While  conditions  generally  were  not  favored  by  the 
law,  because  they  usually  operated  to  destroy  es- 
tates, the  mortgage  condition  was  viewed  more 
favorably  as  preserving  the  interest  of  the  mort- 
gagor.® But,  even  so,  a  complete  adoption  of  the 
common  law  theory  of  a  mortgage  as  a  conveyance  of 
an  estate  on  condition,  would  leave  the  law  court 

eCoote,  Mortgages  (8th  ed.),  vol.  I,  p.  4. 
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powerless  to  prevent  a  forfeiture  by  the  mortgagor. 
The  tardiness  of  the  law  courts  in  escaping  from  this 
result  led  the  courts  of  equity  to  take  jurisdiction 
when  it  was  necessary  to  prevent  a  forfeiture.  The 
growth  of  equity  jurisdiction  was  due  to  the  neces- 
sities of  just  such  situations  as  these— *where  the 
remedies  in  law  courts  were  grossly  inadequate,  the 
law  judges  were  not  inclined  to  legislate  new  ones. 
Gradually  the  King  and  his  Chancellor  opened  their 
doors  to  aggrieved  persons  who  had  no  redress  at 
law.  The  extension  of  equity  jurisdiction  to  mort- 
gages was  a  great  step  forward. 

7.  Redemption  in  equity. — ^When  the  primary  ob- 
ject of  the  parties  to  a  conveyance  was  that  a  cred- 
itor should  be  sure  to  have  payment  of  his  debt,  it 
was  felt  to  be  a  hardship  on  the  debtor  to  have  to 
forfeit  all  rights  in  the  mortgaged  property  where 
the  condition  was  not  strictly  performed,  if  the 
creditor  could  be  paid  in  such  way  that  the  non- 
performance of  the  condition  should  not  have  preju- 
diced him.  By  the  middle  of  the  seventeenth  cen- 
tury, it  became  an  established  doctrine  that  a  court 
of  equity,  acting  on  the  conscience  of  the  mortgagee, 
would  not  permit  him  to  enjoy  absolutely  what  was 
intended  to  be  only  for  his  security.  The  breach 
of  the  condition  was  regarded  as  a  penalty  on  the 
mortgagor,  and  though  the  forfeiture  of  his  estate 
was  complete  at  law,  it  could  be  relieved  against  by 
the  equity  court's  permitting  the  mortgagor  to  re- 
deem his  property  on  rendering  to  the  mortgagee 
complete  satisfaction  of  the  mortgage  debt,  with  in- 
terest and  costs.   The  position  of  the  mortgagee  soon 
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became  analogous  to  that  of  a  trustee  who,  though 
the  owner  of  the  legal  title,  is  bound  to  hold  it  for 
another. 

In  their  efforts  to  escape  the  consequences  of  this 
doctrine,  the  money  lenders  endeavored  to  avail 
themselves  of  their  legal  rights  by  stipulations  in 
their  agreements  with  borrowers  which  would  de- 
stroy the  latter 's  right  to  redeem — as  the  expression 
goes,  by  clogging  the  equity  of  redemption.  But  the 
equity  courts  were  zealous  in  protecting  mortgagors 
even  against  their  own  stipulations  of  this  sort,  and 
refused  to  permit  the  enforcement  of  the  bargain  be- 
yond the  security.  This  equity  practice  is  the  basis 
of  the  maxim,  "Once  a  mortgage,  always  a  mort- 
gage." 

8.  The  modem  mortgage. — As  a  result  of  equity's 
taking  jurisdiction,  the  modern  mortgage  is  a  very 
different  thing  in  law  and  in  equity.  The  recogni- 
tion by  each  court  of  the  other's  jurisdiction  has 
resulted  in  some  modification  of  the  common  law 
theory  of  mortgages  even  in  the  law  courts.  The 
mortgagee,  though  regarded  as  owner,  will  be  re- 
stricted even  in  a  law  court  to  a  use  of  the  property 
consistent  with  the  mortgagor's  equitable  rights. 
The  equity  view  has  so  far  influenced  some  American 
courts  of  law  that  they  deny  the  legal  effect  of  the 
mortgage  conveyance,  and  say  that  it  creates  only  a 
lien.  Other  courts  deny  -to  the  mortgagee  the  posi- 
tion of  owner  until  after  default  by  the  mortgagor. 

Three  different  theories  may  be  said  to  exist  in 
the  United  States.  They  will  be  examined  in  a  later 
chapter. 
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9.  Welsh  mortgages. — The  so-called  Welsh  mort- 
gage, which  is  rarely  used  in  the  United  States  but 
common  in  England,  is  a  conveyance  of  an  estate  as 
security  for  a  debt,  the  creditor  to  receive  the  rents 
and  profits  as  a  substitute  for  interest.  It  closely 
resembles  the  vivum  vadium  of  GrlanvHle's  time.  The 
mortgagor  may  redeem  at  any  time,  though  he  can- 
not be  forced  to  do  so  by  the  mortgagee.  If  the  rents 
are  also  to  be  applied  in  reduction  of  the  principal, 
the  mortgagee  ought  to  be  compelled  to  account  at 
the  request  of  the  mortgagor. 

10.  Formal  and  informal  mortgages. — The  con- 
veyance of  land  by  way  of  mortgage  may  in  its  terms 
be  stated  to  be  for  security  only,  in  which  event  it 
is  a  formal  mortgage.  If  made  for  the  purpose  of 
security,  though  in  form  a  complete  transfer  without 
any  reference  to  the  debt,  it  is  an  informal  mortgage. 
The  latter  will  not  in  any  case  be  a  conveyance  on 
condition,  no  condition  being  stated.  But  it  will  be 
seen  that  a  court  of  equity  may  restrict  it  to  the 
purpose  for  which  it  was  made,  though  a  court  of  law 
would  be  bound  under  all  circumstances  to  respect  it 
as  an  absolute  conveyance. 

11.  Legal  and  equitable  mortgages. — Certain 
transactions  which  cannot  in  a  court  of  law  create 
a  mortgage  relation,  may  be  regarded  by  courts  of 
equity  as  having  that  effect.  Equity  will  look  at  the 
substance,  and  if  a  security  was  intended  will  regard 
that  as  a  mortgage  which,  because  of  a  formal  defect 
or  for  want  of  something  to  be  done  which  ought  to 
be  done,  cannot  be  so  regarded  at  law.  The  equitable 
mortgage  may  be  formal  or  informal.   Its  effects  may 
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be  different  from  that  of  a  legal  mortgage  where  the 
rights  of  third  persons  are  involved.  The  term 
equitable  mortgage  should  not  be  confused  with  the 
expression,  equitable  view  of  a  legal  mortgage.  In 
an  equitable  mortgage,  no  legal  title  is  conferred  on 
the  mortgagee. 

Under  the  equitable  view  of  a  legal  mortgage,  a 
legal  interest  is  eohferred  on  the  mortgagee,  but  it 
is  not  the  actual  title  to  the  mortgaged  property. 
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CHAPTER  n. 
THEORIES  OF  A  LEGAL  MORTGAGE. 

12.  The  original  title  theory.— The  history  of  the 
mortuum  vadium  has  been  traced  in  the  preceding 
chapter  to  the  time  when  it  became  a  common  law 
conveyance  on  condition,  when  the  original  title  the- 
ory may  be  said  to  have  prevailed.  This  theory  has 
in  it  nothing  which  is  individual  to  the  law  of  mort- 
gages. The  condition  that  the  money  due  be  paid 
at  a  certain  time,  is  not  to  be  viewed  differently  from 
a  condition  that  A  should  return  from  Rome  on  a 
certain  day.  An  estate  subject  to  a  condition  is  in 
nowise  less  dignified  than  an  absolute  estate,  and 
the  holder  of  one  is  entitled  to  all  the  incidents  which 
a  holder  of  the  other  may  enjoy.  Thus,  in  an  anony- 
mous case  decided  in  1562,  a  lessor  mortgaged  his 
reversion  to  his  lessee  and  later  paid  the  money  on 
the  law  day,  but  because  a  merger  occurred  as  a  re- 
sult of  the  conveyance  to  the  lessee,  the  lease  was  not 
thereafter  revived.'^  The  legal  interest  remaining  in 
the  mortgagor,  on  the  other  hand,  cannot  be  dignified 
with  the  name  estate — though  sometimes  spoken  of 
as  a  possibility  of  reverter,  it  would  be  more  properly 
called  simply  a  right  of  entry  on  condition  broken. 
Even  if  the  condition  were  performed,  the  strict 
theory  would  require  an  entry  to  determine  the 
mortgagee's  estate. 

'3  Leonard  6  (Eng.). 
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13.  The  present  title  theory. — ^In  many^  respects 
the  rigor  of  the  common  law  rules  has  been  avoided. 
The  law  of  mortgages  now  has  more  individuality, 
even  where  in  theory  the  mortgagee  is  owner  of  the 
legal  title.  The  mortgagee  is  still  entitled  to  posses- 
sion, and  if  the  mortgagor  remains  in  possession  as 
the  result  of  an  agreement  he  is  merely  tenant  to  the 
mortgagee.  But  it  is  usual  for  even  courts  of  law 
to  regard  the  mortgagor  in  possession  as  owner  ex- 
cept as  against  the  mortgagee.  Crops  raised  by  a 
mortgagee  in  possession  belong  to  him  as  further 
security,  though  he  must  accoimt  for  them  as  for 
other  security  in  equity.  But  crops  raised  by  a  mort- 
gagor in  possession  do  not  belong  to  the  mortgagee, 
and  the  mortgagor  need  not  account  for  them.* 

This  title  theory  of  mortgages  prevails  today  in 
England,  and  in  perhaps  one-half  of  the  jurisdictions 
in  the  United  States.* 

14.  The  lien  theory. — ^It  is  probably  a  result  of  the 
greater  influence  of  the  money-borrowing  classes  that 
in  many  American  jurisdictions  thecommon  law  view 
of  mortgages  is  no  longer  accepted,  but  has  been* 
supplanted  by  the  so-called  lien  theory.  The  first 
steps  in  establishing  this  doctrine  were  taken  in  cases 
where  a  mortgagee  attempted  to  get  possession  from 
a  mortgagor  before  default  in  payment.  Lord  Mans- 
field is  probably  responsible  for  this  conception, 
though  his  views  were  not  accepted  in  England.  He 
is  quoted  in  the  early  New  York  case,  which  per- 


sEx  Parte  Wilson,  2  Ves.  and  B.  252  (Eng.). 

»!For  American  jurisdictions,  see  Jones,  Mortgages  (6th  ed.),  toI.  I,  pp. 
16-38.    Toomer  v.  Bandolph,  60  Ala.  356,  Leading  Illustbative  Cases. 
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mitted  a  purchaser  of  a  mortgagor's  title  to  maintain 
an  action  of  trespass  against  the  mortgagor/"  The 
next  step  was  taken  when  the  mortgagee,  even  after 
default,  was  denied  the  right  to  possession;  and  the 
anomaly  of  denying  to  a  conveyance  of  property  for 
security  any  efficacy  for  the  passing  of  the  title,  was 
complete. 

A  good  statement  of  this  New  York  view  is  made 
in  Trimm  v.  Marsh:"  "Here  the  mortgagor  has, 
both  in  law  and  equity,  been  regarded  as  the  owner 
of  the  fee,  and  the  mortgage  has  been  regarded  as 
a  mere  chose  in  action;  a  mere  security  of  a  personal 
nature.  At  common  law  payment  or  tender  at  the 
law  day  extinguished  the  lien  of  the  mortgage  and 
reinvested  the  mortgagor,  without  a  reconveyance  by 
the  mortgagee,  with  his  title.  But  tender  or  payment 
after  the  law  day  did  not  have  this  effect,  and  in  such 
case  a  conveyance  was  necessary.  But  it  has  always 
been  the  law  of  this  state  that  payment  or  tender, 
at  any  time  after  the  mortgage  debt  became  due  and 
before  foreclosure,  destroyed  the  lien  of  the  mort- 
gage and  restored  the  mortgagor  to  his  full  title.  As 
the  mortgagee  had  no  title,  a  reconveyance  was  not 
required  by  the  law  as  administered  by  our  courts. 
So  that  here  the  term  'law  day,'  which  occupies  such 
a  prominent  place  in  the  early  decisions  as  to  mort- 
gages, has  no  particular  significance.  The  mort- 
gagor has  his  'law  day'  until  his  title  has  been  fore- 
closed by  sale  under  the  mortgage,  and  it  is  a  mis- 
nomer in  this  state  to  call  the  mortgagor's  right  in 

10  Bunyan  v.  Mersereau,  11  Johns.  534  (N.  Y.). 
"54  N.  Y.  599,  Leading  Illustrative  Cases. 
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the  land,  before  or  after  default,  an  equity  of  redemp- 
tion, a  mere  right  to  go  into  equity  and  redeem. 
*  *  *  In  this  state  the  interest  of  the  mortgagor 
in  the  land  is  the  same  before  and  after  default,  and 
is  a  legal  estate,  with  all  the  incidents  and  attributes 
of  such  an  estate." 

15.  Some  consequences  of  the  lien  theory. — ^An 
important  consequence  of  the  holding  that  title  is  in 
the  mortgagor  before  foreclosure  and  that  the  mort- 
gagee has  only  a  lien,  is  that  the  mortgagee  can  never 
avail  himself  of  the  additional  security  of  the  rents 
and  profits.  It  is  true,  therefore,  that  less  money 
can  be  borrowed  on  land  in  states  where  the  lien 
theory  prevails. 

The  interest  of  the  mortgagee  prior  to  foreclosure 
may  be  properly  termed  a  lien.  But  it  is  not  like 
the  ordinary  possessory  lien  at  common  law.  It  may 
be  asserted  against  even  a  bona  fide  purchaser  with- 
out notice,  being  a  legal  interest.  The  lien  is  so 
dependent  on  the  debt  that  the  two  cannot  be  sep- 
arated, and  discharge  of  the  debt  ought  to  extinguish 
the  lien.  Even  a  tender  of  the  amount  of  the  debt 
should  entirely  destroy  the  lien,  for  it  would  there- 
after be  inequitable  to  enforce  it.  The  existence  of 
the  lien  has  so  much  effect  on  the  legal  estate  of  the 
mortgagor,  however,  that  it  is  still  considered  as  an 
equity  of  redemption.  Under  the  title  theory,  an 
assignment  of  the  mortgage  must  have  all  the  quali- 
ties and  characteristics  of  a  conveyance  of  the  legal 
title,  but  the  lien  jurisdictions  hold  that  any  transfer 
of  the  debt  will  carry  the  mortgage  interest.  Even 
the  indorsement  of  the  secured  note  will  have  the 
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effect  of  passing  the  mortgagee's  interest  in  the 
property,  though  it  be  land. 

A  very  important  consequence  of  the  lien  theory 
has  been  achieved  where  the  theory  itself  is  repudi- 
ated, in  its  effect  on  the  appreciation  of  the  title 
theory  of  mortgages.  Numerous  situations  will 
appear  during  the  course  of  this  article  where  the 
rigor  of  the  logic  of  the  title  theory  has  given  way 
to  the  more  temperate  principles  of  the  lien  theory. 
The  rules  that  the  mortgagee's  estate  cannot  be 
seized  and  sold  on  execution,  and  that  his  wife  is  not 
entitled  to  dower,  even  in  the  title  jurisdictions,  were 
in  the  beginning  due  to  the  influence  of  decisions  in 
which  the  lien  theory  was  consciously  or  uncon- 
sciously applied. 

16.  An  intermediate  view. — ^In  several  American 
jurisdictions,  the  lien  theory  has  been  adopted  only 
to  the  extent  that  before  default  in  payment  of  the 
debt  the  mortgagor  is  invested  with  title,  but  after 
default  it  is  in  the  mortgagee."  The  mortgagee  is 
therefore  permitted  to  maintain  an  action  of  eject- 
ment to  recover  possession  of  the  land  after  default 
by  the  mortgagor.  Yet,  a  later  payment  of  the  debt 
will  extinguish  the  mortgagee's  title.  The  theoret- 
ical incorrectness  of  this  view  is  very  apparent.  It 
involves  the  anomaly  of  a  passing  of  the  title  to 
property  as  a  result  of  the  non-payment  of  the  debt. 
If  the  conveyance  is  ever  effective  for  this  purpose, 
it  ought  to  be  at  the  time  it  is  made  and  not  at  a 
later  time.  As  a  practical  solution  of  the  situation, 
this  view  has  many  advantages.  Until  the  mort- 
is Barnett  v.  Timberlake,  57  Mo.  499,  Leading  Illustrative  Cases. 
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gagor  is  actually  at  fault,  the  security  element  of 
the  transaction  is  most  emphasized;  but  after  that 
time,  he  may  well  run  the  risk  of  the  mortgagee's 
acting  as  legal  owner.  It  is  probably  true  that  this 
intermediate  view  is  the  result  of  a  misconception  of 
the  lien  theory. 

17.  Law  in  the  United  States. — There  is  no  com- 
plete adoption  of  a  logical  theory  in  any  of  the  Amer- 
ican jurisdictions.  Where  the  lien  theory  prevails, 
it  is  usually  the  result  of  a  statute.  In  Elansas,  for 
instance,  "a  clear  sweep  has  been  made  by  stat- 
ute. "^^  Some  statutes  simply  deal  with  the  right  to 
possession,  but  their  general  tendency  is  to  adopt  the 
lien  theory  completely.  The  lien  theory  is  in  the 
ascendant,  and  prevails  in  most  of  the  states  west 
of  the  Mississippi  River,  The  title  theory  prevails 
in  England  and  in  most  of  the  states  east  of  the 
Mississippi  River.  It  would  be  comparatively  easy 
to  state  the  logical  results  of  either  of  these  theories, 
but  as  a  matter  of  practice,  many  modifications  have 
to  be  made  in  applying  any  theory  of  mortgage  law. 

Nor  is  the  same  theory  consistently  followed  in  the 
decisions  concerniag  mortgages  of  real  and  personal 
property.  At  common  law,  there  was  no  "substan- 
tial difference  in  respect  to  the  nature  of  a  title 
between  a  mortgage  of  real  and  a  mortgage  of  per- 
sonal property.""  Most  of  the  so-called  lien  juris- 
dictions where  a  mortgage  of  realty  passes  but  a  lien 
to  the  mortgagee,  give  effect  to  a  chattel  mortgage 
as  an  outright  transfer  of  title,  which  will  become 


IS  Chick  V.  Willetts,  2  Kan.  384. 
14  Prout  V.  Boot,  116  Mass.  410. 
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absolute  on  default  by  the  mortgagor.  In  Nebraska 
and  Minnesota,  the  treatment  of  all  mortgages,  both 
real  and  chattel,  is  consistent  and  the  legal  title  is 
held  to  remain  in  the  mortgagor  until  divested  by 
foreclosure  proceedings  and  sale  in  pursuance  of 
law." 

i=Kandall  v.  Persons,  42  Neb.  607. 
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CHAPTEE  in. 
THE  EQUITABLE  MORTGAGE. 

18.  Equitable  and  legal  mortgages  contrasted. — 
Many  traBsaetions  are  purposed  to  afford  a  creditor 
security  for  his  obligation,  which  cannot  be  called 
legal  mortgages.  All  may  not  be  done  which  it  was 
intended  should  be  done;  the  form  of  the  instrument 
which  is  to  operate  as  a  conveyance  may  be  de- 
fective; the  subject  matter  of  the  transfer  may  be 
such  that  a  law  coiirt  will  not  recognize  a  mortgage 
of  it;  an  agreement  for  security  may  stop  short  of 
including  an  intention  for  an  actual  transfer.  In 
these  and  numerous  other  situations,  courts  of  equity 
find  the  elements  of  obligation  and  security,  and 
shape  the  transaction  into  a  mortgage.  Because  they 
are  cognizable  only  in  equity  courts,  these  transac- 
tions are  called  equitable  mortgages.  Unlike  the 
legal  mortgage,  they  create  no  real  liens — ^there  is 
only  a  personal  right  in  the  mortgagee. 

19.  Deposit  of  title  deeds. — ^A  typical  example  of 
equitable  mortgages  is  a  transaction  wherpin  the  title 
deeds  of  real  estate  are  deposited  with  a  creditor  as 
security  for  a  debt,  the  debtor  agreeing  expressly 
or  impliedly  that  the  deeds  may  be  kept  until  the 
debt  is  paid  and  that  the  creditor  shall  have  a  se- 
curity interest  in  the  land.  Though  it  is  commonly 
employed  in  England,  the  method  is  not  common  in 
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the  United  States,  where  title  deeds  are  of  much 
less  importance.  In  several  American  jurisdictions, 
it  is  felt  to  conflict  with  the  systems  of  registration 
and  in  others,  with  the  Statutes  of  Frauds. 

While  it  is  not  necessary  that  all  the  title  deeds 
be  deposited,  no  equitable  mortgage  is  created  unless 
material  evidences  of  title  be  included  in  the  de- 
posit.^® The  deposit  may  secure  future  as  well  as 
past  advances,  and  in  this  respect  the  method  is 
superior  to  the  legal  mortgage.  A  court  of  equity 
does  not  look  on  the  legal  title  as  having  passed  but 
treats  the  transaction  as  a  contract  by  the  mortgagor, 
that  his  interest  in  the  land  embraced  in  the  deeds 
shall  be  liable  for  the  debt.  Viewed  as  a  contract, 
the  law  of  the  place  of  deposit  must  govern  and  de- 
termine the  effect  of  the  deposit,  though  it  is  an  ele- 
mentary principle  of  conflict  of  laws  that  the  creation 
of  interests  in  immovable  property  is  to  be  governed 
by  the  law  of  its  situs.  Thus,  a  deposit  of  deeds  in 
England  will  be  governed  by  English  law,  though  the 
land  embraced  in  them  is  in  Scotland.  There  are 
usually  no  title  deeds  to  personal  property. 

20.  Agreement  to  give  a  legal  mortgage. — ^It  is  a 
general  principle  of  law  that  where  damages  recov- 
erable in  a  law  court  for  breach  of  a  contract  are 
inadequate,  equity  will  if  possible  enforce  a  specific 
performance  of  the  contractual  obligation.  It  is  on 
this  principle  that  a  written  agreement  to  mortgage 
either  realty  or  personalty  is,  by  the  weight  of 
authority,  specifically  enforcible  in  equity,  and  as 
a  short  cut  to  the  ultimate  enforcement  of  the  mort- 

leLacon  v.  Allen,  3  Drewry  579  (Eng.),  Leading  Illustrative  Cases. 
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gage,  a  court  of  equity  will  give  to  the  agreement 
itself  the  effect  of  creating  an  equitable  mortgage. 
This  is  usually  explained  by  saying  that  equity  re- 
gards that  as  done  which  ought  to  be  done,  but  it  is 
submitted  that  the  above  is  a  more  accurate  analysis 
of  the  action  taken  by  the  equity  court.  It  is  impos- 
sible to  estimate  with  accuracy  the  exact  damage  to 
the  intended  mortgagee  as  a  result  of  his  not  having 
security — though  his  damage  is  actual  in  carrying 
a  risk  of  future  loss,  the  extent  of  it  is  problematical. 
It  is  therefore  immaterial  whether  personalty  or 
realty  is  to  be  mortgaged.  The  agreement  must  be  in 
writing  or  sufficiently  performed  to  take  the  case 
out  of  the  Statute  of  Frauds. 

The  property  which  the  owner  agrees  to  mortgage 
must  be  described  or  referred  to  sufficiently  clearly 
to  enable  a  court  to  identify  it,  else  no  lien  will 
attach.  But  in  Pajme  v.  Wilson,"  an  agreement  to 
mortgage  one  of  several  houses  which  were  being 
erected  at  the  time  was  held  a  good  equitable  mort- 
gage, though  no  particular  house  was  specified.  It 
would  be  dangerous  to  extend  the  doctrine  of  that 
case,  and  it  would  seem  that  in  equity,  as  at  law, 
no  interest  in  property  should  be  created  unless  the 
property  is  specified.^* 

A  case  may  be  imagined  where  protection  to  the 
creditor  would  demand  that  the  agreement  to  give 
a  legal  mortgage  should  be  specifically  performed. 
If  the  creditor  pursues  his  remedy  before  the  ma- 
turity of  the  obligation,  he  should  ask  to  have  the 

17  74  N.  Y.  348,  LiEADiNG  Illustrative  Cases. 

18  Williams  y.  Lucas,  2  Cox  160  (Eng.). 
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debtor  ordered  to  execute  a  legal  mortgage,  and  to 
protect  Mm  against  purchasers  without  notice  a 
court  of  equity  will  grant  his  petition.  The  agree- 
ment may  expressly  provide  fo^  a  mortgage,  or  it 
may  provide  for  an  absolute  conveyance' — both  cases 
wiU  be  treated  similarly  if  the  object  of  the  agree- 
ment be  to  provide  security  to  the  creditor.  To  be 
enf orcible  specifically,  an  agreement  to  give  a  legal 
mortgage  should  be  in  writing.  But  under  some  cir- 
cumstances it  may  be  enforced  in  equity  though 
parol.  Where  A  was  owner  of  land  subject  to  a 
mortgage  and  borrowed  money  from  B  for  paying  it 
off,  promising  orally  to  give  B  a  mortgage,  it  was 
held  that  B's  performance  of  his  part  of  the  contract 
was  enough  to  take  it  out  of  the  Statute  of  Frauds. 
A's  refusal  to  execute  the  mortgage  as  agreed  was 
said  to  be  a  fraud  on  B  against  which  the  equity 
court  relieved.^* 

21.  Agreements  to  satisfy  obligations  out  of  speci- 
fied property. — ^Where  the  debtor  stops  short  of  exe- 
cuting a  legal  mortgage,  or  an  instrument  intended 
to  operate  as  a  legal  mortgage,  his  agreement  more 
often  takes  the  form  of  an  undertaking  to  satisfy 
the  creditor  out  of  certain  property.  Here  no  legal 
mortgage  is  intended  and  under  no  circumstances 
would  a  court  of  equity  be  justified  in  decreeing  the 
execution  of  one.  But  that  is  no  reason  for  refusing 
to  subject  the  property  to  the  security  lien  of  the 
creditor,  in  accordance  with  the  intention  indicated 
in  the  agreement.  Here  the  extent  of  the  lien  is  to 
be  judged  not  by  the  extent  of  the  obligation,  but 

19  Baker  v.  Baker,  2  S.  D.  261,  49  N.  W.  1064. 
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by  the  terms  of  the  actual  agreement.  The  doctrine 
is  well  stated  by  Pomeroy,  as  follows:  "Every  ex- 
press executory  agreement  in  writing,  whereby  the 
contracting  party  sufficiently  indicates  an  intention 
to  make  some  particular  property,  real  or  personal, 
or  fund  therein  described  or  identified,  a  security  for 
a  debt  or  other  obligation,  or  whereby  the  party 
proDoises  to  convey  or  assign  or  transfer  the  property 
as  security,  creates  an  equitable  lien  upon  the  prop- 
erty so  indicated  which  is  enforceable  against  the 
property  in  the  hands  not  only  of  the  original  con- 
tractor, but  of  his  heirs,  administrators,  executors, 
voluntary  assignees,  and  purchasers  or  encum- 
brancers with  notice.  *  *  *  The  doctrine  is 
clearly  an  application  of  the  maxim,  'Equity  regards 
as  done  that  which  ought  to  be  done.'  "^''  It  amounts 
to  specific  performance  of  the  contract. 

This  effect  is  given  to  an  agreement  that  the  cred- 
itor shall  have  a  lien  on  certain  property.  Such  an 
agreement  must  be  in  writing  if  the  property  is  land. 
Where  the  owner  of  land  agrees  that  a  creditor  may 
hold  it  until  the  debt  is  paid,  it  is  an  equitable  mort- 
gage. Likewise  an  agreement  to  pay  the  debt  out 
of  the  proceeds  of  certain  property — ^but  in  this  last 
ease,  the  terms  of  the  agreement  negative  an  inten- 
tion to  create  a  lien  on  the  property,  and  a  purchaser 
even  with  notice  would  take  free  of  the  mortgage 
lien.''^  Yet  if  a  purchaser  knew  at  the  time  of  paying 
that  the  proceeds  were  to  be  misapplied  by  the  seller, 
he  would  not  be  justified  in  paying  without  first  tak- 

20  Pomeroy,  Equity  Jurisprudence',  §  1235. 

ai  Britt  t.  Harrell,  105  N.  C,  10,  Leading  Illustrative  Cases. 
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ing  such  steps  as  would  enable  the  creditor  of  tlie 
seller  to  prevent  the  misapplication. 

The  debtor  may  confer  upon  the  creditor  a  power 
of  attorney  to  sell  and  convey  specific  real  property 
in  the  event  that  the  debt  is  not  paid  within  a  certain 
time.  Such  a  transaction  will  be  treated  in  equity 
as  a  mortgage  of  the  property  covered  by  the  power 
of  attorney .^^ 

22.  Perfection  of  defective  mortgages. — ^Where  a 
mistake  is  made  in  the  execution  of  an  instrument 
which  was  intended  to  operate  as  a  legal  mortgage 
or  a  deed  of  trust  of  property,  a  court  of  equity  will 
give  it  the  effect  of  creating  an  equitable  charge. 
This  is  a  similar  jurisdiction  to  that  exercised  by 
courts  of  equity  in  the  reformation  of  deeds  and 
other  instruments,  but  it  is  not  so  limited.  Where 
a  formal  defect  in  a  deed,  such  as  the  omission  of 
operative  words  of  conveyance,  prevents  the  passing 
of  a  title,  a  court  of  equity  will  not  reform  it  unless 
the  agreement  of  the  parties  justifies  a  decree  of 
specific  performance.  But  such  a  defect  in  a  legal 
mortgage  will  always  be  relieved  against  by  equity's 
treating  the  transaction  as  an  equitable  mortgage. 
So  where  a  deed  of  trust  faUed  to  state  the  name 
of  the  trustee,  it  was  treated  as  an  equitable  mort- 
gage.^' Defects  in  execution,  such  as  the  omission 
of  a  seal  where  it  is  necessary  or  the  failure  of  an 
acknowledgment  to  conform  to  the  statute  requiring 
it,  are  similarly  cured.  If  necessary  to  complete  re- 
lief, a  court  of  equity  may  order  the  reformation  of  a 

22E«ed  V.  Welsh,  11  Bush  450  (Ky.)-' 
28  McQnie  v.  Peay,  58  Mo.  56. 
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document  where  the  defect  is  due  to  a  mutual  mistake 
of  the  parties — ^in  which  event  it  will  operate,  if  so 
intended,  as  a  legal  mortgage. 

23.  Mortgage  of  equitable  interest. — ^In  one  case 
an  equitable  mortgage  is  in  all  respects  like  a  legal 
mortgage  except  that  it  is  to  be  enforced  in  a  court 
of  equity  instead  of  a  court  of  law.  A  having  the 
legal  title  to  property,  holds  it  in  trust  for  B.  Though 
in  reality  B  has  but  a  personal  right  to  force  A  to 
deal  with  the  property  for  his  benefit,  this  right  is 
generally  spoken  of  and  treated  as  a  property  inter- 
est, and  the  court  of  equity  will  for  most  purposes 
treat  B  as  owner.  B  may  therefore  mortgage  his 
equitable  interest  to  C — ^it  is  a  true  case  of  equitable 
mortgage,  and  0  wiU.  occupy  in  a  court  of  equity  a 
position  substantially  similar  to  that  which  he  would 
have  occupied  in  a  court  of  law  if  B  had  been  legal 
owner. 

In  a  title  jurisdiction,  it  is  clear  that  every  junior 
mortgage  must  operate  as  this  kind  of  an  equitable 
mortgage.  The  legal  title  being  in  the  senior  mort- 
gagee, the  interest  of  the  mortgagor  as  a  result  of 
his  equity  of  redemption  is  an  equitable  interest 
which  he  may  in  equity  mortgage  to  a  junior  mort- 
gagee. Similarly,  a  vendee  who  has  a  right  to  spe- 
cific performance  of  his  contract  is  treated  as  the 
owner  of  the  property  to  be  transferred,  in  equity, 
and  his  interest  may  be  mortgaged.  His  assignment 
of  his  contract  for  a  conveyance  will,  if  shown  to 
have  been  made  for  securing  a  debt,  be  treated  as  an 
equitable  mortgage.  A  cestui  que  trust,  the  bene- 
ficiary of  an  ordinary  trust,  may  transfer  his  interest 
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by  way  of  equitable  mortgage  and  it  will  be  so  treated 
though  the  transfer  purports  to  be  a  conveyance  in 
legal  form,  if  for  security. 

A  court  of  equity  should  extend  to  such  an  equita- 
ble mortgagee  remedies  similar  to  those  of  a  legal 
mortgagee  in  a  court  of  law.  An  equitable  foreclo- 
sure should  therefore  be  permitted. 

24.  Analogous  situations. — Certain  transactions 
in  which  courts  of  equity  restrict  legal  owners  to 
enjoyment  for  security  only  are  not  to  be  confused 
with  equitable  mortgages.  If  A  agrees  to  convey 
land  to  B,  who  agrees  to  pay  therefor  a  stated  price, 
A  will  thereafter  hold  the  land  subject  to  B's  right 
to  a  specific  performance  of  the  contract  to  convey, 
which  right  B  may  enforce  in  a  court  of  equity.  In 
a  sense,  the  land  is  held  as  security  for  B's  perform- 
ance of  his  agreement  to  pay  the  price.  But  it  is  in 
no  sense  a  mortgage,  and  B's  enforcement  of  specific 
performance  by  A  is  in  no  sense  a  redemption.  When 
A  seeks  a  specific  performance  of  the  contract  it  is 
really  an  action  by  him  to  foreclose  B's  rights. 

The  situation  is  even  clearer  when  A  dies  prior 
to  the  conveyance.  His  heir  will  take  the  title  sub- 
ject to  B's  right  to  compel  a  conveyance,  though  the 
interest  in  the  purchase  price  devolves  on  the  exec- 
utor or  administrator  of  A. 
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CHAPTER  IV. 

THE  MOBTGAGE  DISTINGUISHED  FROM  OTHER 
TRANSACTIONS. 

25.  Absolute  conveyances. — There  is  nothing  to 
prevent  a  debtor's  conveying  property  to  his  cred- 
itor in  satisfaction  of  his  debt.^*  But  frequently  con- 
veyances absolute  in  form  and  disclosing  no  inten- 
tion to  make  the  grantee  a  mortgagee,  are  in  fact 
made  for  the  purpose  of  securing  obligations,  and  in 
such  cases  courts  of  equity  will  carry  out  the  real 
intention  of  the  parties.  If  by  mistake  a  defeasance 
clause  has  been  omitted  from  the  deed,  the  grantor's 
remedy  is  to  have  the  deed  reformed  in  a  court  of 
equity.  More  often,  the  instrument  is  executed  as 
planned,  and  purports  to  be  an  absolute  conveyance. 
But  if  the  relation  of  debtor  and  creditor  existed  and 
if  both  parties  actually  intended  a  transfer  for  se- 
curity only,  the  grantor  may  treat  the  transaction - 
as  though  its  mortgage  natm-e  were  expressed  in 
terms. 

At  first  sight,  this  would  seem  to  be  a  variance  of 
the  written  instrument  by  parol  evidence  and  a  vio- 
lation of  the  general  rule  of  law,  often  called  a  rule 
of  evidence,  forbidding  such  variance.  But  in  reality 
the  equity  court  takes  the  instrument  as  it  stands, 
finds  the  grantee  invested  with  a  title  which  it  is 
unconscionable  for  him  to  assert  except  for  security 

2*  Turner  v.  Kerr,  44  Mo.  429. 
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purposes,  and  imposes  on  him  a  duty  consistent  with 
the  mortgage  intent,  to  prevent  his  unjust  enrich- 
ment. Even  in  a  lien  jurisdiction,  therefore,  the 
grantee  must  be  treated  as  having  the  legal  title. 

It  is  impossible  to  lay  down  a  rule  for  determining 
whether  security  only  was  intended.  Numerous  cir- 
cumstances are  evidential  aids,  but  to  overcome  the 
presumption  that  the  instrument  is  what  it  purports 
to  be  on  its  face  and  to  establish  its  character  as  a 
mortgage,  the  evidence  must  be  clear,  unequivocal 
and  convincing.  Its  character  must  be  determined 
as  of  the  time  of  the  conveyance — once  absolute,  it 
is  always  so;  once  a  mortgage,  always  a  mortgage. 
An  extreme  disparity  between  the  value  of  the  prop- 
erty and  the  amount  paid  by  the  transferee  is  evi- 
dence of  a  mortgage.  Thus  in  a  recent  Kentucky 
case,^^  only  $407  was  advanced  and  land  worth  $9,000 
was  conveyed.  On  the  other  hand,  where  the  dis- 
parity is  not  extreme,  the  surrendering  of  evidence 
of  the  debt,  such  as  a  note,  at  the  time  of  the  convey- 
ance, is  strong  evidence  that  no  mortgage  was  in- 
tended. If  no  debt  or  obligation  exists,  security  is 
impossible. 

26.  Conditional  sales. — The  ordinary  case  of  a 
conditional  sale  of  chattels  presents  a  situation  which 
differs  from  that  of  a  mortgage  in  little  inore  than 
name.^®  The  seller  hands  over  the  chattel  to  the 
buyer,  but  according  to  the  terms  of  their  agreement 
the  title  is  to  remain  in  the  seller  until  the  buyer 

25  0berdorfer  v.  White,  78  S.  W.  436  ,(Ky.),  Leading  Illustrativb 
Cases. 

28Williston,  Sales,  p.  529. 

308 


THE  MORTGAGE  DISTINGUISHED  27 

pays  the  purcliase  price.  "Sueh  a  transaction  is  in 
its  essence  analogous  to  a  transfer  of  a  title  to  the 
buyer  and  a  mortgage  back  by  the  buyer  to  the  seller 
in  order  to  secure  the  price." ^'^  The  seller  is  usually 
treated  as  though  he  were  a  mortgagee  of  the  chattel 
and  yet  he  is  permitted  in  most  states  to  enforce 
stipulations  of  his  contract  which  in  a  mortgage  a 
court  of  equity  would  entirely  disregard.  For  in- 
stance, where  A  sold  machinery  to  B,  retaining  the 
title  until  the  purchase  price  should  be  paid,  and 
"where  A  because  of  B's  default  seized  the  goods,  he 
was  not  forced  to  account  to  B  for  instalments  of  the 
price  which  he  had  reeeived.^^ 

Even  if  it  be  a  difference  chiefly  in  name,  yet  the 
difference  between  the  conditional  sale  just  described 
and  a  chattel  mortgage  is  not  to  be  neglected.  It 
is  generally  held  that  a  statute  providing  for  the 
recording  of  chattel  mortgages  does  not  cover  condi- 
tional sales.^®  A  slight  variation  in  the  wording  of 
a  statute  might,  of  course,  warrant  a  different  result. 

The  term  "conditional  sale"  is  frequently  applied 
to  another  transaction  which  presents  some  analogy 
to  a  mortgage.  A,  the  owner  of  land,  sells  it  to  B 
and  conveys  the  title,  but  by  the  bargain  B  gives  A 
an  option  to  repurchase  the  land  on  certain  terms. 
In  spite  of  the  fact  that  it  is  frequently  difficult  to 
distinguish  this  "conditional  sale"  from  a  mortgage, 
the  two  are  vastly  different,  for  in  the  ease  stated, 
A  has  no  obligation  to  repurchase,  there  is  no  debt 

2T -Williston,  Sales,  p.  960. 

28  Duke  V.  Shaekleford,  56  Miss.  552,  Leading  Illustrativb  Cases. 
2»Bogers  Locomotive  Works  v.  Lewis,  4  Dill.  158  (U.  S.).     Contra,  Tal- 
madge  v,  Oliyer,  14  S.  C.  522. 
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and  a  fundamental  characteristic  of  a  mortgage  is 
wanting.*"  It  follows  that  the  seller  would  lose  all 
rights  by  a  failure  to  comply  with  the  strict  terms 
of  his  option. 

27.  Pledges  of  chattels. — ^A  debtor  may  secure  his 
creditor  by  the  pledge  or  pawn  of  his  chattels.  The 
title  in  this  case  remains  in  the  debtor,  who  parts 
with  the  possession  for  this  special  purpose.  The 
creditor  who  takes  it  is  a  mere  bailee  with  certain 
possessory  rights,  and  he  does  not  become  even  at 
law  the  complete  owner  after  the  debtor  has  made 
default.  Though  he  is  permitted  to  realize  on  his 
security  very  much  as  a  mortgagee  may  realize,  the 
pledgee  will  never  acquire,  by  the  pledge  alone,  an 
absolute  title.^^ 

28.  Liens  securing  debts.: — Under  various  condi- 
tions, liens  are  created  on  personal  property  to  secure 
the  payments  of  debts — an  innkeeper,  for  instance, 
has  a  lien  on  his  guest's  baggage,  which  will  enable 
him  to  possess  it  until  the  guest's  bill  is  paid.  Here 
the  title  to  the  chattel  is  in  the  guest,  and  the  inn- 
keeper's security  interest  is  dependent  on  his  retain- 
ing possession.  A  lien  is  less  valuable  than  a  pledge 
interest  because  of  the  inadequacy  of  the  remedies 
afforded  by  the  common  law  for  enforcement  of  the 
security.*^ 

29.  Deeds  of  trust. — ^In  numerous  states,  deeds  of 
trust  in  the  nature  of  mortgages  have  almost  en- 
tirely superseded  the  ordinary  mortgage — ^they  are 

ao  Conway  v.  Alexander,  7  Cranch  218  (ITS.). 

31  Brown  v.  Bement,  8  Johns.  96  (N.  Y.). 

32  Schouler,  Personal  Property,  p.  292. 
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distinguislied  only  by  the  fact  that  another  person 
than  the  creditor  is  selected  as  grantee  and  such 
person  holds  in  trust  for  the  creditor  to  secure  the 
payment  of  the  debt,  and  beyond  that  in  trust  for 
the  grantor.  The  tendency  is  to  treat  such  deeds  of 
trust  exactly  as  mortgages  are  treated,  and  this  is 
not  changed  by  the  addition  of  a  power  of  sale.  ' '  The 
chief  practical  difference  between  a  deed  of  trust 
with  power  of  sale  and  a  plain  mortgage  is  that  the 
deed  of  trust  may  be  foreclosed  according  to  its 
terms  by  the  trustee  without  the  authority  of  court, 
whereas  a  simple  mortgage  can  be  foreclosed  only 
under  a  decree  of  court.  "*^  The  trustee  is  a  repre- 
sentative of  both  grantor  and  beneficiary,  debtor  and 
creditor,  and  he  must  act  impartially  in  performing 
his  duties. 

The  deed  of  trust  in  the  nature  of  a  mortgage  is 
to  be  distinguished  from  a  deed  of  trust  which  for 
the  trust  purposes  is  unconditional  and  indefeasible. 
The  latter  is  an  absolute  parting  with  the  title,  and 
the  grantor  has  no  right  to  redeem.  "Whether  a  con- 
veyance is  the  one  or  the  other,  depends  entirely  on 
the  terms  of  the  deed. 

If  A  conveys  to  B  in  trust  for  C  under  conditions 
where  no  security  is  involved,  it  is  the  ordinary 
trust,  though  a  condition  may  be  annexed  by  which 
at  some  future  time  the  estate  is  to  come  back  to  A. 
If  it  is  to  secure  a  debt  which  A  owes,  it  is  a  deed  of 
trust  in  the  nature  of  a  mortgage. 

33  Axman  v.  Smith,  156  Mo.  286. 
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CHAPTER  V. 
ELEMENTS  OF  THE  MOBTGAGE. 

30.  Who  may  be  mortgagor, — A  mortgagor  must 
have  sufficient  mental  capacity  to  dispose  of  his  prop- 
erty. The  st^andard  is  not  peculiar  to  the  law  of 
mortgages.  Mere  weakness  of  mind  does  not  pre- 
clude a  person  from  mortgaging  his  property,  nor 
does  sickness,  nor  advanced  age.  It  is  only  necessary 
that  at  the  time  of  mortgaging,  the  mortgagor  should 
be  able  to  comprehend  the  nature  of  the  transaction. 
A  person  cannot  mortgage  to  himself,  hence  an  ad- 
ministrator indebted  to  his  decedent's  estate  cannot 
mortgage  to  himself  as  administrator.**  Since  sanity 
is  common  to  most  men,  the  burden  of  proving  the 
insanity  of  the  mortgagor  so  as  to  invalidate  the 
mortgage,  is  on  the  person  who  seeks  to  avoid  the 
mortgage. 

An  infant's  mortgage,  like  his  deed  or  contract, 
is  not  void  but  voidable  unless  it  is  made  for  the 
purpose  of  securing  the  necessities  of  life.  Though 
voidable  while  he  is  yet  an  infant,  it  ceases  to  be  so 
if  ratified  after  he  becomes  of  age.  Where  an  infant 
purchases  land  and  mortgages  it  to  the  seller  to  se- 
cure the  payment  of  the  purchase  price,  the  contract 
and  the  mortgage  must  stand  or  fall  together  and  a 
ratiiication  of  one  is  a  ratification  of  both.    In  such 

s4Gorham's  Admr.  v.  Meacham's  Admr.,  63  Vt.  231,  22  Atl.  572.  See 
also  Eackliffe  v.  Seal,  36  Mo.  317. 

312 


ELEMENTS  OF  THE  MORTGAGE       31 

case,  a  mere  retaining  possession  of  tiie  land  after 
attaining  majority,  amounts  to  a  ratification.  If  the 
infant  avoids  his  mortgage  after  coming  of  age,  he 
need  not  retm*n  the  consideration  received.^* 

At  common  law,  a  married  woman  had  no  power 
to  contract — her  mortgage  was  therefore  void,  even 
though  it  was  intended  to  secure  the  purchase  price 
for  land  conveyed  to  her.  In  England,  courts  of 
equity  have  long  since  greatly  enlarged  a  married 
woman's  control  of  her  separate  estate,  and  the  stat- 
utes in  the  United  States  very  generally  permit  her 
to  dispose  of  it  as  though  she  were  a  feme  sole,  ex- 
cept so  far  as  her  husband's  curtesy  (corresponding 
to  her  dower  in  his  lands)  is  involved.  Today,  there- 
fore, a  married  woman  may  mortgage  her  separate 
estate,  and  this  may  be  done  to  secure  a  debt  of  a 
third  person. 

One  of  two  tenants  in  common  can  mortgage  only 
his  undivided  interest  in  the  common  property.  But 
partnership  assets  may  be  mortgaged  by  one  partner 
to  secure  a  partnership  debt.  A  corporation  with 
power  to  hold  and  convey  lands  may  mortgage  them, 
but  the  ordinary  power  of  attorney  to  sell  and  con- 
vey lands  does  not  include  a  power  to  mortgage  them. 

31.  Who  may  be  mortgagee. — ^Any  person  who  is 
capable  of  holding  the  property  in  question  may,  as 
a  general  rule,  become  mortgagee  of  such  property. 
It  is  not  necessary  that  he  should  have  a  power  to 
contract.  Married  women  and  infants  could  be  mort- 
gagees from  very  early  times.  Several  persons  as 
joint  mortgagees  will  hold  according  to  the  rules 

SB  Scott  V.  Brown,  106  Ala.  604,  17  So.  731.   - 
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governing  absolute  conveyances  to  several  persons. 
A  partnersMp  cannot  as  such  accept  a  conveyance, 
and  a  mortgage  to  it  will  if  possible  be  construed  as  a 
mortgage  to  the  individuals  who  compose  it.  Any 
competent  person  may  be  selected  as  trustee  in  a 
deed  of  trust,  and  he  is  not  disqualified  by  an  interest 
in  the  debt  secured,  nor  by  the  fact  that  he  is  not 
solvent. 

32.  The  subject  of  the  mortgage.— Anything 
which  may  be  considered  as  property  and  which  as 
such  is  assignable  or  susceptible  of  being  made  the 
subject  of  a  contract  is  capable  of  being  mortgaged. 
The  interest  need  not  be  vested,  it  need  not  be  a 
present  interest,  it  need  not  be  legal.  A  contingent 
remainder  may  be  the  subject  of  a  mortgage  wher- 
ever it  is  susceptible  of  being  conveyed.  A  mere 
chose  in  action  is  as  mortgageable  as  a  chose  in  pos- 
session. One  having  only  an  equitable  interest  may 
mortgage  it,  and  a  mortgagee  may  sub-mortgage  his 
interest  in  the  property  mortgaged  to  him.  But  a 
mere  expectancy  or  possibility  cannot  be  made  the 
subject  of  a  mortgage — such  is  the  interest  of  an  heir 
presumptive  in  the  property  of  his  ancestor.  An 
undivided  interest  in  land,  such  as  that  of  a  tenant 
in  common,  may  be  mortgaged.  In  any  case,  the 
mortgagee  will  get  that  interest  which  was  held  by 
the  mortgagor. 

33.  After-acquired  property. — ^At  common  law,  it 
was  impossible  for  a  man  to  transfer  or  grant  any 
interest  in  a  thing  not  in  existence,  or  which  he 
did  not  own.  He  might  agree  to  transfer-  it  at  a 
future  time,  but  no  present  transfer  could  result. 
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What  purported  to  be  a  present  transfer  was  there- 
fore void.  By  the  doctrine  of  estoppel  by  deed,  one 
who  has  purported  to  convey  with  covenant  of  war- 
ranty will  not  be  permitted  to  set  up  an  after- 
acquired  title,  but  this  special  doctrine  has  not  a 
broad  application. 

In  equity,  a  present  transfer  will  be  given  the 
effect  of  a  contract  to  transfer  when  the  property 
is  acquired,  and  in  most  states  today  this  contract 
will  be  treated  as  executed.  In  Massachusetts,  it  is 
necessary  that  the  mortgagee  should  take  pjjssession 
before  he  is  entitled  to  priority  over  a  judgment 
creditor,^®  but  this  is  not  the  prevailing  view.  Hol- 
royd  V.  Marshall^''  is  a  leading  case  establishing  the 
proposition  that  an  agreement  to  mortgage  personal 
property  subsequently  to  be  acquired  gives  the  mort- 
gagee a  lien  on  the  property  as  soon  as  it  is  acquired, 
and  this  lien  is  good  against  all  but  purchasers  for 
value  without  notice.  To  some  extent,  this  doctrine 
has  been  adopted  in  most  American  jurisdictions.^* 

It  is  frequently  very  desirable  to  mortgage  after- 
acquired  property^-railroad  mortgages  are  generally 
of  this  character.  Whenever  the  presently  owned 
property  must  be  used  in  such  manner  as  to  materi- 
ally decrease  its  value,  the  owners  must  mortgage 
property  to  be  acquired  in  order  to  borrow  effect- 
ively. Thus,  the  future  net  earnings  of  a  railroad 
company  are  frequently  mortgaged  to  secure  its  con- 
struction bonds.    Until  the  mortgagee  takes  posses- 


30  Chick  V.  Nute,  176  Mass.  57. 

3'  10  H.  L.  Cases  191  (Eng.),  Leading  Illustrative  Cases. 

38  19  Harvard  Law  Eeview  575. 

315 


34  LAW  OF  MORTGAGES 

sion,  these  earnings  are  subject  to  the  complete  con- 
trol of  the  railroad,  and  after  a  receiver  representing 
the  mortgagees  has  taken  possession,  certain  running 
expenses  must  be  paid  before  the  mortgagees  can 
realize.^® 

The  doctrine  of  potential  possession  has  to  some 
extent  mollified  the  common  law  view  of  mortgages 
of  after-acquired  property.  One  who  owns  prop- 
erty is  said  to  have  a  potential  interest  in  the  fruits 
of  it.  Thus,  the  owner  of  land  may  mortgage  the 
crops  to  be  grown  upon  it,  even  when  no  crops  have 
been  planted,  and  the  owner  of  sheep  may  mortgage 
their  wool.  But  some  present  right  is  essential  upon 
which  the  potential  interest  in  the  future  thing  may 
be  predicated.  Similarly,  a  mortgage  of  existing 
property  will  include,  unless  a  contrary  intention  be 
shown,  accessions  to  it — ^thus,  a  mortgage  of  a  domes- 
tic animal  will  cover  that  animal's  increase,  though 
made  before  gestation  began. 

It  is  entirely  possible  that  a  legally  void  mortgage 
of  property  to  be  acquired  should  be  ratified  by  the 
mortgagor  after  he  gets  the  property — ^in  which  case, 
the  previous  act  of  transfer  becomes  operative  as 
from  the  time  of  ratification.  Any  act  after  the 
acquisition  of  the  property  clearly  indicating  the 
owner's  intention  that  it  should  pass  by  the  pre- 
vious grant,  is  a  sufficient  ratification. 

34.  Consideration. — ^Like  other  contractual  trans- 
actions, a  mortgage  must  be  supported  by  a  legal 
consideration — some  benefit  must  come  to  the  mort- 
gagor or  some  detriment  must  come  to  the  mort- 

S9  Fosdick  V.  Sehall,  99  U.  S.  235. 
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gagee.  The  consideration  need  not  move  directly 
from  the  mortgagee  to  the  mortgagor.  A  money  con- 
sideration is  not  necessary,  and  in  general  any  consid- 
eration which  will  support  a  conveyance  wUl  support 
a  mortgage.  Thus,  what  is  often  called  a  considera- 
tion of  blood  and  affection,  the  relationship  existing 
between  father  and  child,  will  support  a  mortgage. 
Where  the  mortgage  is  given  at  the  time  the  debt 
secured  is  created,  the  loan  itself  is  consideration  both 
for  the  obligation  to  repay  and  the  mortgage.  But 
the  consideration  for  the  mortgage  often  passes  at  a 
prior  or  subsequent  time.  An  existing  debt  is  good 
consideration  as  between  the  parties,  though  in  many 
states  the  mortgagee  will  not  be  elevated  to  the  posi- 
tion of  a  bona  fide  purchaser  unless  he  surrenders 
something  anew,  as  by  extending  the  time  for  pay- 
ment, or  by  giving  up  a  security  already  held.  Simi- 
larlyj  the  mortgage  may  be  supported  by  a  subse- 
quent consideration,  as  a  mortgage  for  future  credit, 
which  becomes  binding  only  when  the  credit  is  ex- 
tended. 

If  the  consideration  for  the  mortgage  is  illegal,  or 
in  contravention  of  public  policy,  it  cannot  support 
the  mortgage.  So,  if  the  debt  secured  be  unenfor- 
cible  on  account  of  illegality,  the  mortgage  is  void — 
such  is  a  gambling  debt.*" 

35.  The  debt  or  obligation  secured. — It  is  funda- 
mental that  no  mortgage  can  exist  without  a  debt 
or  an  obligation  to  which  it  is  incident.  If  a  trans- 
action does  not  leave  or  create  an  obligation,  it  must 
be  something  else  than  a  mortgage.    This  obligation 

*"  Krake  v.  Alexander,  86  Va.  206,  9  S.  E.  991. 
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should  be  stated  in  general  terms  in  the  mortgage 
deed,  but  in  equity  a  failure  to  state  it  is  not  fatal. 
The  obligation  may  be  one  which  is  contingent  or  to 
be  performed  in  the  future.  It  need  not  be  certain 
in  extent — an  unliquidated  debt  such  as  an  open 
book  account  may  be  secured  by  mortgage.  If  a 
note  is  secured,  it  need  not  be  set  forth  in  the  mort- 
gage instrument  with  particularity — ^it  may  be  iden- 
tified by  parol  evidence.  And  though  the  secm-ity 
purports  to  be  for  a  note,  it  may  be  for  the  debt 
where  no  note  exists.*^ 

A  money  debt  was  once  thought  to  be  necessary, 
but  the  performance  of  any  contract  or  agreement 
or  of  any  legal  obligation  may  now  be  secured  by 
mortgage.  Where  A  contracted  with  B  to  support  C 
during  her  natural  life  and  to  give  her  a  decent  burial 
at  her  death  and  to  erect  a  suitable  tombstone  at  her 
grave,  and  A  conveyed  to  B  certain  premises  to 
secure  his  performance,  this  conveyance  was  held  to 
be  a  mortgage.***  And,  of  course,  B's  recovery  for 
non-performance  was  not  limited  to  the  amount  paid 
to  A  for  his  undertaking.  A  mortgage  to  secure  the 
fidelity  of  an  agent  is  similarly  vahd,  and  frequently 
conveyances  are  made  to  indemnify  mortgagees 
against  loss  in  consequence  of  contingent  liabilities 
where  no  present  debt  or  obligation  exists;  an  exam- 
ple of  the  latter  case  is  where  A  is'  surety  for  B, 
whose  debt  is  owed  to  C;  B  conveys  to  A  to  indem- 
nify him  in  the  event  of  A's  being  compelled  to^ 
pay  C. 

"  Lee  V.  Fletcher,  46  Minn.  49,  48  N.  W.  456. 

*2  Cook  V.  Bartholomew,  60  Conn.  24,  Leading  Illdsteative  Casxs. 
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36.  Future  advances. — A  person  whose  dealings 
with  others  are  to  any  extent  continual  may  find  it 
convenient  to  require  security  of  those  others  for 
debts  contracted  or  to  be  contracted.  There  is  no 
longer  doubt  as  to  the  validity  of  mortgages  to  secure 
such  future  debts  or  advances  by  the  mortgagees.  It 
is  not  necessary  that  the  mortgagee  should  agree  to 
make  the  further  advances,  nor  that  their  extent 
should  be  known  or  stated  at  the  time  of  the  mort- 
gage, nor  that  some  of  the  debts  secured  should 'have 
existed  at  the  time  of  giving  the  mortgage. 

An  interesting  question  arises  where  A  mortgages 
to  B  to  secure  future  advances,  and  later  mortgages 
to  C  for  the  same  purpose.  Knowing  of  certain  ad- 
vances made  by  C  and  covered  by  his  mortgage  (C 
having  knowledge  at  the  time  of  B's  mortgage),  B 
makes  advances  to  A.  Is  B  entitled  to  priority  for 
his  advances  over  those  made  by  C?  After  some  hes- 
itation, the  courts  have  held  that  he  is  not  so  entitled, 
since  he  acts  voluntarily  with  full  notice  of  G's  ac- 
tion.*' But  if  B  had  obligated  himself  to  make  the 
advance,  C  would  not  be  given  priority  in  such  a 
case.** 

Where  the  mortgage  is  silent  about  future  ad- 
vances, it  may,  nevertheless,  cover  advances  up  to 
the  amount  which  it  purports  to  secure,  if  such 
amount  is  in  excess  of  the  debts  existing  at  the  time 
of  its  execution.  And  it  is  not  necessary  that  a  par- 
ticular time  should  be  set  for  the  making  of  the 
advances. 

*8Hopkinson  v.  Eolt,  9  H.  L.  Gas.  514  (Eng.). 

**West  V.  Williams    (1898),   1   Chancery  488    (Eng.). 
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If  a  mortgagee  is  forced  to  pay  taxes  or  special 
assessments  against  the  mortgaged  property,  for  his 
own  protection,  he  is  entitled  to  add  such  amounts 
to  the  debt  secured.  This  is  not  analogous  to  a  future 
advance,  however. 


CHAPTER  VI. 
THE  FORM  AND  EXECUTION  OF  THE  MORTGAGE. 

37.  Writing  necessary. — The  form  of  a  mortgage 
of  lands  should  in  general  correspond  to  an  absolute 
conveyance  of  them.  By  the  English  Statute  of 
Frauds,  enacted  in  1676,  during  the  reign  of  Charles 
II,  no  interest  in  land  could  be  transferred  without 
a  writing,  with  the  exception  of  short  leases.  This 
statute  has  been  substantially  reenacted  in  every 
state  in  the  United  States,  and  no  mortgage  of  lands 
can,  therefore,  be  made  without  a  writing.  A  similar 
statute  in  every  state  requires  a  writing  to  evidence 
a  sale  of  or  a  contract  to  sell  goods,  wares  and  mer- 
chandise, with  several  important  exceptions,  one  of 
which  is  that  if  the  buyer  take  possession  no  writing 
is  necessary.  It  is  a  doubtful  question  whether  mort- 
gages of  personal  property  are  within  the  scope  of 
these  statutes.  The  Maine  Court  said:  "We  are  not 
prepared  to  say  that  a  mortgage  comes  within  the 
statute."*®  The  opinions  of  the  best  treatise  writers 
are  not  unanimous  on  the  point.** 

It  is  usual  to  have  all  mortgages  evidenced  by  a 
written  instrument,  and  for  purposes  of  priority  de- 
pendent on  recording,  statutes  make  this  indispensa- 
ble. But  the  courts  of  equity  have  seized  upon  numer- 
ous circumstances  in  their  efforts  to  escape  the  hard- 

^oGleason  v.  Drew,  9  Greenleaf  79  (Me.). 

4«Williaton,  Sales,  p.  63;    Browne,  Statute  of  Frauds  (5th  ed-),  p.  383. 
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ship  of  a  rigorous  application  of  the  Statute  of 
Frauds,  and  held  them  to  be  sufficient  to  validate 
parol  agreements.  Thus,  a  part  performance  of  a 
contract  to  convey  or  mortgage  land  will  make  the 
contract  enf orcible,  though  it  is  not  evidenced  by 
any  writing.  In  many  states  a  purchaser's  going 
into  possession  is  sufficient  to  relieve  a  contract  of  the 
fault  of  no  writing,  and,  similarly,  a  parol  mortgage 
ought  to  be  valid  if  the  mortgagee  goes,  into  posses- 
sion. The  equity  principle  is  that  where  a  person,  in 
reliance  on  the  contract,  has  assumed  a  position  to 
abandon  which  would  mean  peculiar  or  irreparable 
loss,  the  agreement  should  be  enforced.  It  is  stated 
by  the  New  Jersey  court  as  follows:  "Where  an 
agreement  has  been  executed  or  in  part  performed  by 
the  complainant,  and  the  acts  done  place  him  in  a 
position  which  is  a  fraud  upon  him  unless  the  agree- 
ment is  executed,  equity  will  not  permit  the  defend- 
ant to  protect  himself  from  executing  his  part  of  the 
agreement  by  pleading  that  it  was  not  in  writing."*^ 

38,  Contents  of  the  instrument. — It  has  already 
been  seen  that  courts  of  equity  enforce  a  security 
intended  by  the  parties,  though  the  expression  of  in- 
tention be  inaccurate  and  informal.  A  careful  per- 
son will  strive,  however,  to  have  the  mortgage  in- 
strument free  from  any  defects,  and  will  usually 
follow  established  forms  in  framing  it.  In  a  few 
states,  short  statutory  forms  are  prescribed.  Where 
this  is  not  the  case,  it  is  wise  to  use  forms  which  have 
been  approved. 

The  names  of  the  parties  should  be  given  accu- 

«ri)ean  t.  ABdeiKW,  34  K.  J.  Eq.  496. 
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rately  and  fully,  and  their  places  of  residence  should 
be  given  with  particularity.  It  is  not  fatal  to  employ 
fictitious  names,  if  identification  is  still  possible. 
The  consideration-  should  be  set  forth,  especially 
where  it  is  apart  from  the  contracting  of  the  debt 
secured,  and  the  property  mortgaged  should  be  accu- 
rately described  so  as  to  be  identifiable.  Operative 
words  of  grant,  such  as  "convey,"  "mortgage,"  "de- 
mise," are  as  necessary  to  the  legal  mortgage  as  to 
any  other  conveyance.  And  the  estate  of  the  mort- 
gagee must  be  limited  as  in  deeds.  A  mortgage  of 
a  fee  simple  estate  in  lands  must  be  made  tp  the 
mortgagee  "and  his  heirs."  ^This  limitation  is 
usually  the  function  of  the  habendum  clause.  Any 
covenants  may  be  inserted  as  bargained  for. 

The  condition  Of  the  mortgage  should  describe 
with  particularity  the  debt  or  obligation  intended  to 
be  secured  and  should  stipulate  for  the  defeasance 
of  the  mortgage  upon  the  payment  or  performance 
of  such  debt  or  obligation.  It  is  usually  stated  that 
the  transfer  is  to  become  void  on  the  happening  of 
this  condition,  but  any  expression  indicating  such  an 
intention  is  sufficient.  The  clause  of  defeasance  may 
be  in  a  separate  instrument.  The  time  for  the  pay- 
ment of  the  debt  secured  should  be  definitely  stated 
so  as  to  facilitate  the  determination  on  a  default. 
It  is  customary  today  to  provide  that  the  mortgagor 
may  remain  in  possession  until  default. 

39.  Execution  of  the  mortgage. — The  mortgag- 
or's chief  part  in  the  execution  of  the  mortgage  is 
his  signing.  Any  impression  is  sufficient  as  a  signa- 
ture if  so  intended,  and  it  may  be  made  by  another 
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person  in  the  presence  and  at  the  direction  of  the 
mortgagor.  A  forged  signature  can  give  the  instru- 
ment no  efl&cacy.    " 

In  many  states  it  is  still  necessary  that  a  convey- 
ance of  real  estate  should  bear  a  seal,  and  where  this 
is  true  a  mortgage  must  bear  the  mortgagor's  seal. 
A  seal  should  follow  the  signature,  and  should  be 
something  stuck  on  the  insttument  with  mucilage  or 
paste.  The  modern  tendency  is,  however,  to  permit 
any  scroll  to  act  as 'a  seal  and  the  formality  has  lost 
much  of  its  solemnity  as  a  result. 

40.  Witnesses. — In  most  states  it  is  not  necessary 
that  a  conveyance  should  be  witnessed,  and  this  ex- 
tends to  mortgages.  Where  they  are  required  by 
statute,  it  is  usually  only  as  a  requisite  to  such  ac- 
knowledgment or  proof  as  will  entitle  the  instrument 
to  be  recorded.  Though  witnesses  are  required,  an 
unattested  instrument  may  be  supported  in  equity. 

41.  Acknowledgihent. — No  acknowledgment  be- 
fore a  notary  or  other  public  officer  is  necessary  to 
give  a  mortgage  efficacy  as  between  the  parties.  But 
it  is  usually  required  as  a  condition  precedent  to 
recording  mortgages,  both  real  and  chattel.  Such  a 
requirement  is  for  the  purpose  of  insuring  the 
authenticity  of  the  instrument  before!  it  is  recorded. 
Many  states  still  require  acknowledgments  of  mar- 
ried women  to  be  taken  separate  and  apart  from 
their  husbands'.  The  acknowledgment  need  not  be 
made  in  the  state  in  Which  the  mortgaged  property 
is  situated.  The  certifica-te  of  acknowledgment 
should  identify  the  mortgagor,  sind  should  show  that 
he  appeared  in  person  before  the  officer  taking  the 
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acknowledgment,  to  wliom  he  was  known  or  suffi- 
ciently identified.  It  is  usual  to  state  in  the  certifi.- 
cate  that  the  mortgagor  ''voluntarily"  executed  the 
instrument. 

42.  Delivery. — The  instrument  of  mortgage. or 
conveyance  has  no  efficacy  prior  to  its  delivery  by 
the  mortgagor  or  grantor  or  by  some  person  acting 
under  his  authority,  to  the  mortgagee  or  grantee  or 
to  some  person  acting  for  him.  This  does  not  mean 
that  a  physical  handing  over  of  the  document  is  re- 
quired. Any  act  which  clearly  indicates  an  intention 
that  it' shall  be  operative  as  a  delivered  document  is 
a  sufficient  delivery.**  On  the  other  hand,  though  it 
is  handed  over,  the  instrument  is  not  delivered  un- 
less this  act  was  done  with  an  intention  that  it  should 
be  a  delivery.  Mortgages,  as  deeds,  may  be  delivered 
in  escrow  to  some  other  person  than  the  mortgagee 
to  be  given  to  the  latter  on  the  happening  of  some 
condition.  When  the  condition  happens  and  the  doc- 
ument is  handed  over,  it  becomes  operative  as  of  the 
time  of  the  delivery  in  escrow.  The  authorities  are 
not  uniform  as  to  the  effect  of  recording  and  filing 
for  record  on  undelivered  documents,  but  it  is  usually 
held  that  such  acts  are  only  prima  facie  evidence  of 
delivery. 

Acceptance  by  the  mortgagee  is  necessary  to  com- 
plete the  delivery  to  him*  but  no  formal  act  or  ex- 
pression is  necessary  to  evidence  an  acceptance,  and 
it  will  be  presumed  wherever  the  mortgage  is  for  his 
benefit.  But  it  is  held  that  the  trustee  in  a  deed  of 
trust  in  the  nature  of  a  mortgage  need  not  accept 

*8  Nazro  v.  Ware,  38  Minn.  443,  38  N.  W.  359. 
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the  trust,  since  there  is  nothing  for  him  to  do  until 
default,  when,  if  he  declines,  another  trustee  may  be 
appointed.** 

43.  Recording  the  mortgage. — A  mortgage  will 
be  valid  and  effective  as  between  the  parties,  though 
it  is  not  recorded,  and,  being  binding  on  the  mort- 
gagor, it  is  equally  so  on  his  administrators,  heirs 
or  devisees.  The  purpose  of  the  recording  acts  is 
to  charge  persons  dealing  with  the  property  with 
notice  of  what  the  records  disclose,  and  to  protect 
such  persons  when  acting  in  reliance  on  the  record. 
As  between  the  mortgagee  and  subsequent  purchas- 
ers, or  lienors,  or  mortgagees,  or  judgment  creditors,' 
a  record  of  the  mortgage  is  necessary  to  the  complete 
protection  of  the  mortgagee,  unless  such  persons  had 
actual  notice  of  the  mortgage  at  the  time  of  their 
dealing.  The  mortgagee  will,  however,  have  priority 
over  the  general  creditors  of  the  mortgagor. 

A  mortgage  should  be  recorded  in  the  county  in 
which  the  land  lies,  and,  if  it  lies  in  more  than  one 
county,  there  should  be  a  record  in  each.  Most  states 
consider  the  mortgage  to  be  recorded  from  the  time 
when  it  is  filed  for  record.  To  be  sufficient  as  such, 
a  record  should  give  notice  with  reasonable  certainty 
of  the  nature  of  the  mortgage  conveyance. 

The  statutes  concerning  the  recording  of  mort- 
gages vary  widely  in  the  different  states,  and,  since 
it  is  wholly  a  matter  of  statute,  it  is  always  wise  to 
read  the  statute  of  a  particular  state  before  proceed- 
ing. 

*o  Martin  t.  Paxson,  66  Mo.  260. 
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PART  II 
THE  MORTGAGE  INTERESTS 

CHAPTER  VII. 
ESTATE  OR  INTSBEST  OF  THE  MORTGAGEE. 

44.  Ownership. — ^It  lias  been  explained  in  pre- 
vious chapters  that  various  theories  are  held  as  to 
the  effect  of  the  mortgage  conveyance  in  conferring 
title  on  the  mortgagee.  In  a  general  sense,  it  is  not 
improper  to  speak  of  him  as  owner,  for  he  has  most 
of  the  legal  perquisites  of  ownership.  But  this  is 
certainly  not  the  popular  understanding  of  his  posi- 
tion, and  the  consequences  of  restriction  to  security 
enjoyment  are  so  great  that  a  mortgagee  seems  to 
occupy  a  position  with  reference  to  the  mortgaged 
property  hardly  better  than  a  trustee's. 

Thus,  on  the  death  of  the  mortgagee,  while  the 
legal  title  or  interest  descends  to  his  heir  or  devisee, 
it  cannot  be  enjoyed  by  such  heir  or  devisee,  but 
must  be  held  as  a  dry  legal  interest  to  secure  to  the 
mortgagee's  executor  or  administrator  the  perform- 
ance of  the  mortgage  obligation.  All  benefit  of  the 
mortgage  is,  therefore,  personal  to  the  mortgagee 
and  his  successors.  The  interest  of  the  mortgagee 
before  foreclosure  is  not  subject  to  levy  and  sale  un- 
der execution,'"  though,  of  course,  the  chose  ia  action 

ed-Blanchard  v.  Colburn,  16  Mass.  345. 
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which  he  owns  is  not  peculiar  in  this  respect.  Where 
it  is  important  to  possess  the  title  deeds  to  mort- 
gaged property,  the  mortgagee  is  not  entitled  to 
them  as  against  the  mortgagor,  prior  to  foreclosure, 
unless  it  be  a  mortgage  by  deposit  of  title  deeds, 

45.  t*osSession. — ^At  c6inmon  law,  the  mortgagee 
is  entitled  to  possession  of  the  mortgaged  premises, 
unless  the  mortgage  deed  contain  a  stipulation  for 
possession  by  the  mortgagor  until  default.  He  might, 
therefore,  take  possession  immediately  after  the 
mortgage. '  But  in  many  states  the  equity  view  of 
mortgages  has  been  adopted  to  such  an  extent  that 
even  in  the  absence  of  a  stipulation  to  that  effect,  the 
mortgagor  is  entitled  to  remain  in  possession  prior 
to  default.  The  stipulation  for  possession  by  the 
mortgagor  may  be  implied  from  the  nature  of  the 
transaction — where  A  conveys  td  B,  whqi  mortgages 
to  A  to  secure  his  (B's)  performance  of  an  agree- 
ment to  support  and  maintain  A,  it  may  fairly  be 
implied  that  the  parties  intended  B  to'  have  posses- 
sion of  the  premises  in  order  that  he  might  the  more 
easily  support  A."^ 

If  it  is  in  reality  a  mortgage,  an  absolute  deed 
confers  no  greater  rights  in  respect  to  possession. 
It  is  usually  held  that  neither  the  trustee  nor  the 
trust  beneficiary  under  a  deed  of  trust  is  entitled  to 
possession  against  the  grantor.  After  default  in 
the  performance  of  the  mortgage  obligation,  the 
mortglagee  may,  of  course,  taike  possession,  his  legal 
title  having  become  absolute;  but  even  in  a  title 
jurisdiction,  a  court  of  equity  wUl  force  him  to  give 

51  Wales  V.  Mellen,  1  Gray  512  (Mass.),  I^aoing  Illusteativk  Cases. 
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Tip  possession  upon  a  performance  of  the  obligation. 
In  a  lien  jurisdiction,  performance  ends  the  mort- 
gagee's right  to  possession,  though  a  tender  does 
not  have  this  effect. 

Any  agreement  of  the  parties  with  reference  to 
the  possession  of  the  mortgaged  property  ought  to 
be  enforced  according  to  their  intention,  but  if  land 
is  involved  the  agreement  ought  to  be  in  writing.  It 
is  usual  to  have  a  redemise  of  the  premises  by  the 
mortgagee  to  the  mortgagor — this  is  in  reality  a 
lease  back  to  the  mortgagor.  The  statutes  in  some 
states  supply  this  and  forbid  the  mortgagee  to  take 
possession  before  default.  Possession  is  now  seldom 
taken  by  the  mortgagee,  for  it  involves  such  re- 
sponsibilities that  he  usually  prefers  to  exercise  a 
power  of  sale.  He  can  easily  close  up  the  situation 
by  a  sale. 

46.  Actions  to  recover  possession. — ^A  mortgagee 
entitled  to  possession  has  the  owner's  usual  rem- 
edies to  recover  it.  He  may  maintain  ejectment,  and 
no  notice  need  be  given  in  advance.  But  the  mort- 
gagor may  defend  by  showing  that  the  debt  has  been 
paid  or  that  it  is  barred  by  the  Statute  of  Limita- 
tions, even  though  there  has  been  no  formal  discharge 
of  the  mortgage.  The  beneficiary  of  a  deed  of  trust  _ 
cannot  maintain  an  ■.  action  to  recover  possession. 
And  the  lien  theory  of  morfgage  does  not  canfer  on 
the  mortgagee  any  title  which  would  enable  him  to 
recover  possession  in  an  action  at  law.  A  mortgagee 
is  never  entitled  to  a  partition  of  the  mortgaged 
premises  as  against  the  mortgagor.  Where  A  mort- 
gages two  lots  to  B^  either  of  which  is  just  suffidient 
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to  pay  the  debt,  B  cannot  maintain  a  partition  suit 
to  have  one  of  the  lots  conveyed  to  him  absolutely. 

47.  Mortgagee's  use  of  property. — Once  in  pos- 
session, the  mortgagee  has  a  duty  to  do  no,thing  in- 
consistent :  with  his  holding  for  security  only.  He 
must  keep  the  premises  in  such  condition  that  when 
the  mortgagor  wishes  to  redeem  they  can  be  turned 
over  in  substantially  the  condition  they  were  in  a,t 
'the  time  of  the  mortgagee's  taking  possession.  The 
mortgagee  must,  therefore,  make  necessary  repairs, 
though  he  need  not  take  steps  to  avoid  the  deteri- 
oration which  follows  as  a  matter  of  course.  If  a 
cyclone  has  taken  the  roof  off  the  house,  the  mort- 
gagee must  put  on  a  new  one,  though  he  need  not 
rebuild  a  house  destroyed  by  accidental  fire;  but 
there  is  no  obligation  to  paint  the  house.  The  mort- 
gagee is  not  held  to  the  strict  degree  of  care  required 
of  a  trustee,  nor  is  it  necessary  that  he  handle  the 
property  as  carefully  as  he  would  if  it  were  entirely 
his  own..  r 

The  mortgagee  must  not  commit  waste,  and  must 
account  for  it  if  committed.  If  he  leases  to.  a  tenant 
properly  selected,  the  mortgagee  will  not  be  liable 
to  the  mortgagor  for  waste  committed  by  such  ten- 
ant. Improvements  may  be  made  by  the  mortgagee 
as  he  pleases,  and  within  limits  to  be  hereafter  de- 
fined, the  mortgagor  must  compensate  him  for  neces- 
sary improvements  upon  redeeming.  It  is  proper 
for  a  mortgagee  to  lease  the  mortgaged  premises, 
,  though,  of  ;Course,  the  lessee  takes  subject  to  the 
mortgagor's  right  to  redeem.  Leasing  is  usually 
wise,  for  it  relieves  the  mortgagee  of  the  imeertainty 
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in  the  measure  of  his  account.  Where  a  mortgagee 
took  possession  of  a  hotel  and  leased  it,  the  Michigan 
court  held  that  he  could  refuse  to  allow  the  keeping 
of  a  bar  for  the  sale  of  liquors  by  the  lessee,  though 
this  stipulation  in  the  lease  resulted  in  a  reduction 
of  the  rent.®^ 

48.  Liability  to  account. — The  policy  of  the  law 
forbids  the  realisation  by.  the  mortgagee  of  any  ad- 
vantage beyond  his  security  interest.  In  the  final  ad- 
justment he  must,  therefore,  account  to  the  mort- 
gagor for  everything  he  has  received  as  a  result  of 
the  transaction  and  his  ultimate  profit  must  not  ex- 
ceed interest  on  the  money  loaned.  But  since  his 
interest  was  legal,  his  accountability  for  profits  is 
entirely  of  equity's  cognizance,  and  it  can  only  be 
asserted  by  one  entitled  to  redeem  upon  actual  re- 
demption. 

All  rents  and  profits  received  by  the  mortgagee  in 
possession  must  be  accounted  for,  and  will  then  be 
applied  to  reduce  the  payment  necessary  to  the 
mortgagor's  redemption.  If  the  mortgagee  used 
reasonable  care  in  choosing  a  tenant,  he  need  ac- 
count only  for  what  he  actually  received  from  the 
tenant.  Therefore,  if  the  tenant  has  absconded  or 
is  insolvent,  the  mortgagee  is  not  liable  to  account 
for  the  tenant's  failure  to  pay  the  rent.  If  the  mort- 
gagee is  unable  to  secure  a  tenant,  he  must  make 
such  use  of  the  premises  as  will  yield  the  ordinary 
return  on  premises  of  that  class.    A  city  lot  need  not 

be  converted  into  a  turnip  patch,  but  a  good  farm 

\ 

oiCurtiss  V.  Sheldon,  91  Mich.  390,  51  N.  W.  1057,  Leadii^g  Illustba- 
TTVE  Cases. 
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must  not  be  permitted  to  grow  up  in  weeds.  He 
must  account  to  the  mortgagor  for  the  actual  product 
of  his  user.  If  a  farm  is  operated  at  a  loss,  the  mort- 
gagee should  not  be  liable  for  more  than  he  actually 
receives,  so  long,  of  course,  as  there  is  no  fraud  or 
wilful  mismanagement.  The  decided  cases  usually 
put  this  loss  on  the  mortgagee,  however,  by  holding 
him  to  account  for  the  fair  rental  value  of  the  prem- 
ises.®* If  there  is  a  profit  it  should  in  every  case 
come  to  the  benefit  of  the  mortgagor. 

In  renting  the  mortgaged  premises,  the  mortgagee 
must  not  put  into  the  lease  any  stipulationsy which 
will  reduce  the  rental  value,  and,  if  he  does,  he  must 
account  to  the  mortgagor  for  the  reduction.  But 
where  a  brewer  took  possession  and  leased,  it  was 
held  that  he  need  not  account  for  profits  received  on 
beer  sold  to  his  lessee  for  retail  on  the  premises.®* 
The  same  result  would  not  be  reached  if  the  brewer 
had  retailed  his  own  beer  on  the  premises— he  ought 
then  to  account  for  his  entire  profit,  retailer's  as  well 
as  wholesaler's. 

If  the  mortgagee  falsifies  his  accounts,  or  fails  to 
keep  account  of  his  transactions  on  the  premises,  he 
should  be  liable  in  every  case  for  as  much  as  a  fair 
rental  value  of  the  premises,  though  he  should  actu- 
ally have  operated  at  a  loss. 

49.  Annual  rents. — If  a  mortgagee  is  in  posses- 
sion and  receives  in  any  year  rents  and  profits  in 
excess  of  the  current  interest  on  the  mortgage  debt, 
such  excess  is  to  be  applied  in  reduction  of  the  prin- 

i--i  Sanders  v.  Wilson,  34  Vt.  318. 

•■"H  White  V.  City  of  London  Brewing  Co.,  42  Ch.  Div.  237   (Eng.). 
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cipal  whicli  will  thereafter  draw  interest."'  But  the 
converse  is,  not  true, — ^if  the  rents  and  profits  do  not 
equal  the  current  interest,  the  difference  is  not  to  be 
added  to  the  principal  for  drawing  of  future  interest. ' 
In  other  words,  there  is  to  be  no  interest  to  the  mort- 
gagee on  interest  in  arrears. 

In  the  application  of  this  doctrine  of  annual  rents, 
allowance  is  to  be  made  for  repairs,  taxes,  and  ex- 
penses of  operation,  in  computing  the  total  rents  and 
profits  in  any  year.  Wherever  the  mortgagee's  re- 
ceipts exceed  his  disbursements,  the  surplus  should 
be  applied  to  the  payment  of  the  interest.  If  the 
disbursements  properly  made  exceed  the  receipts, 
the  surplus  should  be  added  to  the  principal  of  the 
debt  for  bearing  interest. 

50.  Improvements. — ^A  mortgagee  cannot  make 
more  difficult  the  redemption  by  the  mortgagor  by 
making  improvements  and  charging  them  to  the 
mortgagor  when  he  comes  to  redeem.  Such  improve- 
ments  as  are  necessary  to  keep  up  the  premises  can 
be  so  charged,  and  such  as  are  necessary  to  a  reason- 
able operation  by  the  mortgagee.  Where  A  mort- 
gaged a  mill  to  B,  who  put  in  improved  machinery 
which  was  necessary  in  order  to  successfully  com- 
pete with  other  mills  of  the  same  sort,  B  was  held  to 
be  entitled  to  reimbursement,®®  But  the  holding 
would  have  been  otherwise  if  the  mill  might  have 
successfully  competed  with  others  of  its  class  with- 
out the  new  machinery.  If,  however,  the  improve- 
ments made  result  in  increasing  the  return  to  the 

35  Van  Vronker  v.  Eastman,  7  Met.  157  (Mass.). 
58  Wells  V.  Van  Dyke,  109  Pa.  St.  330. 
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mortgagee,  tl^e  mortgagor  should  not,  on  redemption, 
have  the  improvements  and  their  entire  return  to 
the  mortgagee.  The  latter  should  be  permitted  to 
reimburse  himself  for  making  the  improvements  out 
of  the  increase  in  the  return  which  is  directly  trace- 
able to  them.®'^ 

Exception  to  the  application  of  this  principle,  that 
the  mortgagor  must  not  be  improved  out  of  his  es- 
tate, is  generally  made  in  favor  of  a  mortgagee  who 
makes  permanent  improvements  while  supposing 
himself  to  have  become  absolute  owner  at  some  fore- 
closure sale.  Encouragement  by  the  mortgagor  is 
generally  given  the  same  effect.  Where  the  mort- 
gagee is  reimbursed  for  improvements  made,  he 
must  account  for  increased  rents  received  from  the 
improved  estate. 

51.  Other  disbursements. — A  mortgagee  cannot 
charge  the  mortgagor  for  his  trouble  in  taking  care 
of  and  renting  the  mortgaged  premises,  though  he 
should  be  reimbursed  for  such  commissions  paid  to 
an  agent  as  a  prudent  owner  would  have  paid.  In  a 
few  states,  notably  Massachusetts,  the  mortgagee  is 
entitled  to  a  commission  on  rents  collected.  A  mort- 
gagee in  possession  has  a  duty  to  pay  the  taxes,  and 
such  payments  may  be  charged  to  the  mortgagor 
when  the  latter  seeks  to  redeem.  But  if  the  prem- 
ises are  suffered  to  be  sold  for  taxes,  the  mortgagee 
will  not  be  permitted  to  gain  by  purchasing  at  the 
tax  sale,  and  he  can  thereafter  recover  only  the  ac- 
tual amount  of  the  taxes  plus  interest,  not  what  he 
pays  out  at  the  sale, 

«T  Shepard  t.  Jones,  21  Ch.  Div.  469  (Eng.), 
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The  mortgagee  has  an  insurable  interest  ia  the 
premises,  tut  he  cannot  charge  to  the  mortgagor 
what  he  pays  out  in  premiums,  for  he  is  considered 
to  have  acted  for  the  protection  of  his  own  interest. 
Where  a  mortgagee  pays  a  prior  mortgage  or  ad- 
vances money  to  protect  the  title  against  prior  in- 
cumbrancers, he  acts  to  preserve  the  interest  of  the 
mortgagor  as  well  as  his  own,  and  may,  therefore, 
charge  such  payments  to  the  mortgagor.^® 

Expenses  of  taking  possession,  but  not  counsel 
fees,  may  be  charged  to  the  mortgagor.  Reasonable 
counsel  fees  expended  in  the  collection  of  rents  may 
be  charged.  Where  the  mortgagee  in  possession 
hired  a  watchman  to  preserve  the  property '  from 
destruction,  he  was  permitted  to  charge  the  cost  to 
the  mortgagor  on  the  latter 's  redemption."* 

52.  Rights  against  less6es. — ^It  will  be  shown  in 
the  next  chapter  that  the  mortgagor  in  possession 
need  not  account  to  the  mortgagee  for  rents  received 
after  the  mortgage  was  executed.  It  follows  that  a 
lessee  of  the  mortgagor  may  safely  pay  rent  to  the 
mortgagor.  If  the  lease  was  prior  to  the  mortgage, 
the  mortgagee  will  occupy  the  position  of  assignee  to 
the  lessor  whenever  he  wishes  to  assert  his  rights — 
after  notice  to  the  lessee,  the  latter  must^  therefore, 
pay  rent  to  the  mortgagee,  and  this  is  true,  of  rent 
which  may  be  in  arrears  at  the  time  of  the  notice.*"' 
If  the  lease  is  made  after  the  execution  of  the  mort- 
gage, the  lessee  may  be  ousted  at  any  time  by  the 

5"  Hughes  V.  Johnson,  38  Ark.  285.  .,    .   . 

5»  Johnson  v.  Hosiord,  lib' liid.  ^72,  10  N.  fi.  407,  ISadino  Illdstea- 
TivE  Cases. 
ffoDeNicols  v.  Saunders,  L.  B.  5  C.  P.  58  (Eng.). 

335 


54  LAW  OF  MORTGAGES 

mortgagee,  for,  bemg  a  tenant  ot  the  mortgagor,  his 
right  to  possession  cannot  be  greater  tlian  his  les- 
sor's. The  mortgagee  is  in  no  sense  an  assignee  of 
the  mortgagor  as  to  this  lease,  even  after  notice  to 
the  lessee.  The  lessee's  liability  to  the  mortgagee  is, 
therefore,  limited  to  payment  for  use  and  occupation 
after  notice  given. 

53.  Joint  mortgagees.^If  the  debt  secured  is  j  oint, 
the  estate  conveyed  to  the  creditors  will  also  be  joint. 
Except  where  the  statutes  giving  to  joint  convey- 
ances the  effect  of  creating  tenancies  in  common  ex- 
pressly except  conveyances  by  way  of  mortgage,  the 
legal  estate  in  the  mortgage  Will  be  a  tenancy  in 
common  atnd  not  a  joint  tenaiicy.  A  payment  to 
either  of  the  joint  mortgagees  will  satisfy  the  mort- 
gage. 

54.  Rights  of  the  mortgagee's  creditors.— Before 
foreclosure  by  the  mortgagee,  his  creditors  cannot 
seize  his  interest  by  a  levy  of  execution  or  by  attach- 
ment. Though  logically  the  mortgagee  has  an  inter- 
est ia  property  which  is  not  exempt  from  liability 
for  debts,  such  proceedings  b^  creditors  would  em- 
barrass the  mortgagor  in  exercising  his  right  to  re- 
deem,- and  for  this  reason  th6y  are  not  allowed.®^ 
The  creditors  of  the  mortgagee  are  not  injured,  for 
statutes  usually  confer  on  them  a  power  to  garnish 
the  debt  and  the  security  held  by  the  mortgagee  wiU 
protect  any  interest  which  they  may  acquire  in  the 
obligation  secured. 

■1  Prout  V.  Boot,  116  Mass.  '410,  Leading  Illustrative  Cases. 
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55.  Ownership. — The  various  theories  of  the 
effect  of  the  mortgage  transaction  were  sufficiently 
discussed  in  the  introductory  chapters.  The  com- 
mon law  theory  takes  title  out  of  the  mortgagor  and 
puts  it  into  the  mortgagee.  But  this  does  not  mean 
that  the  mortgagor  is  in  no  sense  the  owner.  As  to 
all  persons  except  the  mortgagee,  his  ownership  still 
persists.  Abundant  proof  of  this  statement  is  to  be 
found  in  the  rights  which  the  mortgagor  may  assert 
so  long  as  the  mortgagee  permits  him  to  remain  in 
possession.  All  legal  remedies  to  recover  the  land 
are  open  to  him  and  the  usual  incidents  of  a  com- 
plete legal  title  attach  to  his  interest.®^  A  wife  of  a 
mortgagor  has  dower,  and  a  husband  has  curtesy. 
Even  the  mortgagor  will  not  be  heard  to  say  that  the 
title  is  not  in  him,  except  when  the  mortgagee  is 
concerned.  It  is  for  this  reason  that  a  second  mort- 
gagee can  recover  possession  from  the  mortgagor  in 
an  action  of  ejectment. 

Prior  to  tl^e  mortgagee's  taking  possession,  but 
not  afterward,  the  mortgagor  may  recover  posses- 
sion in  ejectment  against  a  stranger  who  enters  with- 
out right,  and  may  maintain  an  action  against  any 
wrongdoer  who  injures  the  property.  Against  the 
mortgagee,  the  mortgagor  can  maintain  no  possessory 

«2  Allen  ».  Kellam,  69  Ala.  442,  Leading  Illustrative  Casks. 
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action  or  action  for  the  disturbance  of  possession, 
unless  the  mortgage  expressly  confers  on  the  mort- 
gagor the  right  to  possession.  If  the  mortgagee, 
without  taking  possession  or -entering,  causes  dam- 
age to  the  land  or  crops  of  the  mortgagor,  the  latter 
may  maintain  an  action  on  the  case.  Where  A  mort- 
gaged to  B,  who  erected  a  dam  on  other  land  and 
thereby  caused  the  mortgaged  land  to  be  overflowed, 
A  was  permitted  to  recover  for  damages  caused  to 
his  land  and  crops.®*  If  a  mortgagee  in  possession 
threatens  to  do  permanent  injury  to  the  mortgaged 
premises,  he  may  be  restrained  in  equity  at  the  suit 
of  the  mortgagor.  So,  if  a  mortgagee  were  to  cut 
down  shade  trees,  a  court  of  equity  would  restrain 
him.  Within  some  limits,  the  mortgagee  may  change 
the  premises,  but  cannot  make  fundamental  changes. 
56.  Right  to  convey. — ^The  interest  of  the  morf;- 
gagor  may  be  freely  assigned  or  conveyed.®*  Though 
in  fact  it  is  but  an  equity  of  redemption,  any  convey- 
ance of  it  as  a  legal  interest  is  operative.  No  ar- 
rangement between  the  mortgagor  and  his  transferee 
can  affect  the  interests  of  the  mortgagee,  though  the 
latter  may  be  put  to  the  additional  inconvenience  of 
joining  an  assignee  in  his  foreclosure  suit.  Here, a 
difference  must  be  noted  between  legal  and  equitable 
mortgages.  A  bona  fide  purchaser  of  land  subject 
to  a  legal  mortgage  cannot  have  greater  rights  than 
the  mortgagor,  but  if  property  is  subject  only  to  an 
equitable  mortgage,  the  purchaser,  without  notice 
may  hold  free  and  dear  of  the  mortgage. 

8S  Great  Falls  Co.  v.  Worster,  15  N.  H.  412,  445. 

64  Medley  v.  Elliott,  62  111.  532,  Leading  Illustbativb  Cases. 
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Frequent  attempts  are  made  by  mortgagors  to  cre- 
ate incumbrances  in  the  shape  of  easements  which 
win  have  precedence  over  the  rights  of  the  mort- 
gagee. But  it  is  not  infrequent  that  statutes  pro- 
vide a  method  of  condemnation  by.  municipalities 
which  enable  easements  to  be  taken  without  joining 
mortgages.®^  Such  statutes  would  be  unconstitu- 
tional if  they  failed  to  provide  for  due  compensation 
to  mortgagees. 

57.  Mortgagor's  use  of  property. — The  mort- 
gagor in  possession  may  use  the  mortgaged  property 
just  as  an  owner  would  use  it,  except  that  he  must 
do  nothing  to  impair  the  security  of  the  mortgagee.**® 
If  it  is  a  farm,  he  may  rent  it  or  till  it  himself.  And 
until  the  mortgagee  takes  possession,  all  rents  and 
profits  belong  absolutely  to  the  mortgagor. 

Unlike  the  mortgagee,  the  mortgagor  has  no  obliga- 
tion to  get  a  certain  return  from  the  mortgaged  prop- 
erty, nor  to  account  for  it  once  he  has  got  it.  His 
user  may  cause  a  slight  depreciation  if  it  is  reason- 
able— a  mortgagor  in  possession  of  a  farm  may  eut 
timber  for  firewood  or  for  repairing  fences,  and  if 
the  ordinary  course  of  good  husbandry  sanctions  it, 
he  might  cut  a  small  amount  of  timber  for  sale.  But 
any  cutting  which  will  seriously  impair  the  mort- 
gagee's security  may  be  prevented  by  the  mortgagee 
and  must  be  accounted  for,  if  necessary,  on  fore- 
closure. 

Where  the  value  of  the  premises  greatly  exceeds 
the  debt  secured,  it  might  seem  that  the  mortgagor 

85  Eeetor,  etc:,  of  Christ  P.  E.  Church  v.  Mack,  93  N.  T.  488;  Boutelle  v, 
Minneapolis,  59  Minn.  493.  i- 

«8  Ingell  V.  Faj,  112  Mass.  451,  Leading  Illustkativk  Cases. 
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should  be  permitted  to  reduce  that  value  so  long  as 
he  leaves  ample  property  to  secure  the  debt.  But  he 
has  given  the  mortgagee  a  larger  security  and  the 
latter  should  not  have  a  new  contract  made  for  him. 
Sufficiency  of  security  beyohd  a  certain  point  is  in- 
deed a  subjecftive  matter  to  the  lender,  but  it  is, 
nevertheless,  an  important  matter  to  the  lender. 
Some  slight  modification  may  well  be  made  of  this 
principle  by  courts  of  equity,  however,  in  view  of 
the  mortgagee's  having  full  protection  in  his  right 
to  take  possession.  If,  for  instance,  a  farm  worth 
$2^00  is  mortgaged  to  secure  a  debt  of  $200,  the 
mortgagee  will  not  suffer  practical  injury  if  the 
mortgagor  be  permitted  to  cut  $500  worth  of  timber, 
or  possibly  $1,000  worth.  In  a  few  states  the  mort- 
gagee must  allege  and  prove  that  the  land  without 
the  timber  would  not  be  adequate  security  for  the 
debt,  but  this  is  only  to  be  justified  as  a  result  of 
the  lien  theory  of  mortgages. 

The  mortgagor's  right  to  reduce  the  mortgagee's 
security,  within  the  limits  above  set  forth,  is  not  to 
be  extended.  He  would  not  under  any  circumstances 
be  permitted  to  convey  a  part  of  the  mortgaged 
premises  on  the  theory  that  what  remains  is  ade- 
quate security. 

58.  Relation  to  mortgagee. — The  mortgagor  who 
is  permitted  to  remain  in  possession  after  condition 
broken  is  really  tenant  at  will  to  the  mortgagee.  It 
serves  no  purpose  to  attempt  to  apply  to  him  the 
various  incidents  of  that  relation,  however,  for  the 
mortgage  relationship  abolishes  many  of  them.*^  The 

«»  Morse  v.  Stafford,  95  Me.  31,  49  jkl.  45,  Leading  Illustrative  Cases. 
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mortgagor  does  not  hold  adversely  to  the  mort- 
gagee ®*  unless  there  is  a  distinct  repudiation  of  the 
mortgage  relationship,  and  such  repudiation  of  the 
mortgage  must,  of  course,  be  known  to  the  mort- 

,  gagee  or  be  such  *that  the  mortgagee  ought  to  know 
of  it.  It  is,  therefore,  dif&ctilt  for  the  mortgagor  to 
regain  his  absolute  title  as  a  result  of  the  operation 
of  the  Statute  of  Limitations.  If  the  mortgagor  per- 
mits the  property  to  be  sold  for  the  payment  of  taxes, 
and  purchases  it  at  such  a  tax  sale,  he  will  not  be 
permitted  to  hold  the  title  so  purchased  against  the 
claims  oi  the  mortgagee.*^  He  had  a  duty  to  pay  the 
taxes  and  cannot  profit  as  a  result  of  its  non-per- 
formance. A  purchaser  at  the  tax  sale  who  has  col- 
luded with  the  mortgagor  is,  of  course,  in  no  better 
position  than  that  in  which  the  mortgagor  would 
have  been.  If  a  tax  sale  yields,  a  surplus,  the  money 
will  be  subject  to  the  mortgagee's  claim.  So  of  the 
proceeds  of  land  taken  on  eminent  domain,  but  in 
this  latter  case  the  mortgagee  must  be  made  a  party 
to  the  proceedings  or  he  will  not  be  barred,  for  it 
would  not  be  "due  process  of  law." 

A  mortgagor  may  under  some  circumstances  be 
estopped  to  denj^^  his  title.  The  principle  of  estoppel 
has  no  imique  application  in  the  law  of  mortgages, 
however.  Estoppel  by  deed  is  as  applicable  here  as 
to  absolute  conveyances.  Hence,  if  a  mortgage  deed 
contains  a  covenant  of  warranty,  a  title  acquired  by 
the  mortgagor  subsequently  to  the  execution  of  the 

.  mortgage  will  enure  to  the  benefit  of  the  mortgagee. 

88  Benton  Co.  v.  Czarlinsky,  101  Mo.  275,  14  S.  W.  114. 

89  Fuller  V.  Hodgdon,  25  Me.  243. 
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The  result  is  not  different,  though  the  mortgagor  has 
gone  through  bankruptcy  in  the  interimJ" 

59.  Relation  to  strangers. — ^It  has  previously 
been  noted  that  as  to  all  persons  other  than  the  mort- 
gagee, the  mortgagor  is  to  be  considered  owner.  He 
may  recover  possession  from  any  stranger,  and  may 
maintain  an  action  for  any  injury  to  the  premises 
committed  by  a  stranger.  If  a  stranger  enter  and 
cut  timber  and  carry  it  away,  the  mortgagor  may 
maintain  trespass  or  trover  or  replevin,  though  of 
course  he  will,  hold  what  he  recovers  subject  to  the 
security  interests  of  the  mortgagee.  But  a  stranger 
may  safely  buy  from  the  mortgagor  products  raised 
on  the  premises  before  the  mortgagee  asserts  his 
right  to  possession. 

60.  Property  subject  to  execution. — ^A  mortgagor 
cannot  exempt  his  property  from  liability  for  his 
debts  by  mortgaging  it.  The  equity  of  redemption 
may  be  sold  on  execution  after  levy  by  a  judgment 
creditor  and  the  purchaser  will  succeed  to  all  the 
rights  of  the  mortgagor.  Such  a  sale  does  not  in  any 
way  impair  the  security  of  the  mortgagee.  In  a  title 
state,  it  may  seem  illogical  that  execution  should 
issue  against  the  mortgagor's  interest — it  is  in  reality 
an  equitable  execution.  Even  though  the  purpose  of 
the  mortgage  be  to  secure  the  support  of  the  mort- 
gagee by  the  mortgagor,  it  has  been  held  that  the 
mortgagor's  interest  may  be  sold  on  execution.''^ 

61.  The  dower  of  mortgagor's  wife. — ^It  is  another 

foBush  v.  Person,  18  How.  82  (TJ.  S.). 

71  Jenkins  t.  Green,  22  Kan.  562 ;  Bodwell  Granite  Co.  v.  Lane,  83  Me. 
168,  21  Atl.  829,  LEia>iNO  Illustrative  Cases. 
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consequence  of  the  mortgagor's  being  treated  as 
owi;ier  that  his  wife  has  a  dower  interest  in  his  lands 
after  the  execution  of  the  mortgage.  Where  the 
mortgage  is  executed  after  the  marriage,  the  wife's 
dower  interest  is  of  course  superior  to  any  interest 
which  the  husband  alone  can  confer  on  the  mortgage. 
In  this  respect,  a  mortgage  does  not  differ  from  other 
forms  of  conveyance.  If  the  "vfife  joins  in  the  mort- 
gage deed  so  as  to  convey  her  interest  to  the  mort- 
gagee, she  will  in  the  ordinary  case  stand  simply  as 
a  surety,  and  though  as  to  the  mortgagee  her  liability 
is  absolute  and  primary,  to  the  extent  of  the  dower 
interest,  yet  the  ultimate  burden  should  be  borne  by 
her  husband's  interest,  he  being  the  principal  obli- 
gor. In  other  words,  as  against  all  persons  but  the 
mortgagee,  the  wife  of  the  mortgagor  is  entitled  to 
dower  even  though  she  has  joined  in  the  execution  of 
the  mortgage. 

Where  the  mortgage  precedes  the  marriage,  the 
wife  of  the  mortgagor  can  hfive  a  dower  only  in  the 
equity  of  redemption.'^^  Logically,  this  interest 
should  not  be  increased  as  a  result  of  a  redemption 
unless  redemption  would  be  made  by  the  husband 
himself.  If  after  mortgaging  lands  to  B,  A  shoiild 
marry  and  die,  his  heirs  and  widow  may  redeem  from 
the  mortgagee.  The  personal  estate  of  A  should 
not,  as  in  the  ordinary  case,  be  liable  for  the  full  debt, 
but  the  dower  interest  should  contribute  in  propor- 
tion to  its  value.  Where  the  purchaser  of  land  has 
but  a  momentary  seisin  as  a  result  of  a  mortgage 
given  simultaneously  with  the  purchase,  to  secure  the 

"  Titus  T.  Neilson,  5  Johns.  Ch.  452  (N.  Y.). 
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purchase  price,  it  is  usually  held  that  the  wife  of  the 
mortgagor  (the  purchaser)  has  no  dower.''^  The  hus- 
band's curtesy  in  his  wife's  lands  corresponds  to  the 
wife's  dower  in  his  lands,  and  the  foregoing  consider- 
ations apply  to  curtesy  as  to  dower.  There  are  the 
usual  prereqtdsites  that  there  must  have  been  a  mar- 
riage followed  by  the  birth  of  issue  capable  of  in- 
heriting, the  death  of  the  wife  and  seisin  of  the  wife. 
Her  ownership  of  the  equity  of  redemption  satisfies 
the  last  requirement  of  seisin.''* 

62.  Insurance. — So  long  as  he  has  an  equity  of 
redemption,  the  mortgagor  has  an  insurable  interest 
in  the  premises.  This  is  true  under  any  theory  of 
mortgages^  for  it  is  not  necessary  that  an  insured  be 
owner.  Xhe  contract  of  insurance  is  not  an  incident 
to  the  property — ^it  is  a  personal  agreement  for  the 
protection  of  the  insured.  The  mortgagor's  insurable 
interest  is  therefore  equal  to  the  value  of  buildings 
on  the  land,  if  it  is  a  real  mortgage,  though  the  pay- 
ment of  the  debt  may  absorb  the  whole  of  their 
value.'^^ 

Unless  special  circumstances  indicate  the  contrary,, 
insurance  effected  by  the  mortgagor  will  redound 
only  to  his  benefit.  The  mortgagee  has  no  claim  on 
the  proceeds  of  the  policy,  except  as  one  of  the  credi- 
tors of  the  mortgagor.  But  the  contrary  is  true  if  the 
mortgagor  has  covenanted  to  insure — ^the  mortgagee 
will  then  have  a  lien  on  the  proceeds  to  the  extent  of 
his  interest  in  the  property,  though  the  mortgagor 

78  stow  V.  Tifft,  15  Johns.  458  (N.  T.). 
'*  Casborne  v.  English,  1  Atk.  606  (Eng.). 

"  Insurance  Co.  v.  Stinson,  103  TJ.  8.  25 ;  Columbia  Insurance  Co.  v.  Law- 
rence. 2  Pet.  25  (U.  S.). 
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,.0  named  as  the  payee/®  The  covenant  to  insure  is 
properly  a  covenant  running  with  the  land,  though 
a  distinction  is  usually  made  between  the  single 
breach  of  a  covenant  to  insure  and  the  continuing 
breach  of  a  covenant  to  keep  insured.  Insurance  may 
be  effected  by  the  mortgagee,  and  this  is  not  pre- 
cluded by  the  fact  that  the  mortgagor  has  insured. 
The  inortgagee's  insurable  interest  is  no  greater 
than  the  debt,  though  the  proceeds  of  his  policy,  in 
the  event  of  loss,  need  not  be  applied  to  extinguish 
the  debt  in  the  absence  of  an  agreement  which  puts 
on  the  mortgagor  liability  for  the  premiums.  Such 
policies  frequently  contain. provision  for  a  subroga- 
tion of  the  insurer  to  the  rights  of  the  mortgagee 
against  the  mortgagor.  Each  of  several  mortgagees 
has  ail  insurable  interest,  arid  insurance  effected  by 
one  in  no  manner  affects  the  interests  of  the  others. 

i«  Wheeler  v.  Insurance  Co.,  101  TJ.  S,  439. 
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CHAPTER  IX. 
ASSIGNMENT  OF  THE  MORTGAGE. 

63.  What  is  a  valid  assignment? — The  estate  of 
the  mortgagee  may  be  freely  conveyed  and  assigned. 
In  a  title  jurisdiction,  the  assignment  must  take  the 
form  of  a  legal  conveyance,  and  it  must  have  the 
same  qualities  as  an  absolute  conveyance.  The  con- 
sent of  the  mortgagor  is  not  necessary  unless  it  is 
stipulated  for  in  the  original  mortgage,  and  the 
effect  of  such  a  stipulation  may  be  overcome  by  a 
parol  waiver  by  the  mortgagor. 

The  validity  of  an  assignment  is  governed  by  the 
law  of  the  place  where  it  is  made,  though  the  law 
of  the  situs  of  the  land  is  that  which  governs  the 
mortgage  itself.  An  assignment  which  is  ineffectual 
at  law  because  of  a'  defect  in  form,  may  be  binding 
in  equity.  A  transfer  by  handing  over  the  mortgage 
papers  will  be  recognized  and  enforced  as  an  assign- 
ment of  the  mortgage  in  a  court  of  equity.^^  As 
between  the  parties  to  the  assignment,  the  assignor 
and  the  assignee,  a  considei'ation  is  necessary,  any 
consideration  sufficient  to  support  a  conveyance 
being  sufficient  to  support  an  assignment.  But  this 
requirement  is  not  made  for  the  benefit  of  the  mort- 
gagor, and  the  absence  of  a  consideration  is  not  his 
concern.'^*     The  mortgagee  need  not  be  in  posses- 

Ti  McMillan  t.  Craft,  135  Ala.  148,  33  So.  26. 

7'  Johnson  t.  Beard,  93  Ala.  96,  9  So.  535,  Leaoinq  Illustratite  Cases. 

846 


ASSIGNMENT  OF  THE  MORTGAGE  65 

sion  at- the  time  of  his  assignment.  The  possession 
of  the  mortgagor  is  not  so  adverse  as  to  prevent  the 
mortgagee  from  conveying, 

64.  Assignment  of  mortgage  without  the  debt. — 
The  mortgagee's  conveyance  of  the  premises  may 
fail  to  mention,  and  therefore  to  assign,  the  debt 
secured.  In  a  strict  sense,  ,the  mortgage  and  the 
debt  may  be  separated  in  this  way.  But  the  effect 
will  be  to  confer  on  the  grantee  a  bare  legal  title 
which  must  be  held  for  the  owner  of  the. obligation. 
It  is  frequently  said  that  the  conveyance  is  entirely 
nugatory,  but  so  far  as  common-law  rules  apply 
this  cannot  be  true.  And  a  co;urt  of  equity  will 
scan  a  situation  closely  to  find  that  there  is  an  inten- 
tion that  the  debt  should  pass  with  the  mortgaged 
property.'^* 

The  notion  that  the  assignment  of  the  mortgage 
alone  is  a  mere  nullity,  is  due  to  the  decisions  in  the 
lien  jurisdictions,  where  it  is  logical  to  hold  that 
the  mortgage  lien  and  the  debt  are  inseparable.  The 
mortgagee  having  no  estate,  his  lien  is  but  incident 
to  the, debt  secured. 

65.  Transfer  of  the  debt. — ^It  is  now  law  in  most 
of  the  states  that  choses  in  action  may  be  freely 
assigned,  the  common  law  rule  to  the  contrary  hav- 
ing been  abolished  by  statute  or  decision.  Any 
assignment  of  a  debt  should  carry  to  the  assignee 
whatever  protection  the  assignor  had  in  his  owner- 
ship of  it.  The  debt  being  the  principal  thing  in 
a  mortgage  transaction,  a  security  held  by  the  mort- 
gagee should  pass  by  his  assignment  of  the  debt 

70  Jones  T.  Gibbons,  9  Vesey  407  (Eng.). 
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unless  the  parties  stipulate  to  the  contrary.  But 
in  a  title  jurisdiction,  this  result  may  be  reached 
only  in  a  court  of  equity,  for  the  mortgagee  could 
not  be  divested  of  his  estate  by  simply  assigning  the 
obligation.*"  It  is  usually  held,  therefore,  that  the 
interest  remaining  in  the  mortgagee  is  held  by  him 
in  trust  for  the  person  to  whom  he  assigns  the  obli- 
gation secured.  In  a  lien  jurisdiction,  the  debt  and 
the  lien  are  so  inseparable  that  the  latter  must  pass 
with  the  former. 

The  situation  admits  of  complication  where  the 
debt  is  evidenced  by  an  instrument  wholly  separate 
from  the  mortgage  deed,  as  where  a  note  or  a  bond 
is  secured  by  mortgage.  A  complete  assignment  may 
be  accomplished  without  an  indorsement  of  the  note 
or  bond,  though  regularity  would  require  such  in- 
dorsement. Where  the  mortgage  is  assigned  and 
the  note  is  delivered  to  the  assignee,  it  cannot  be 
doubted  that  the  debt  passes.®^  But  the  mere  de- 
livery of  the  mortgage  deed  without  the  bond  or  note 
is  no  evidence  of  an  intention  to  transfer  the  debt. 
So  long  as  the  note  remains  in  the  hands  of  the 
mortgagee,  it  may  be  negotiated  to  bona  fide  ptu"- 
ehasers  for  value  without  notice,  and  such  negotia- 
tion will  always  postpone  the  assignee  of  the  mort- 
gage though  it  was  intended  that  the  note  should 
pass.  An  equity  in  the  assignee  may  thus  be  good 
against  the  mortgagee  who  is  assignor,  though  not 
good  against  other  assignees  of  the  note. 

80  Barrett  v.  Hinkley,  124  111.  32,  14  N.  E.  863,  Leading  Illustrative 
Cases. 

siPease  v.  Warren,  29  Mich.  9,  18  Am.  Eep.  58. 
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Where  several  notes  secured  by  one  mortgage  are 
assigned  at  different  times  to  various  persons,  the 
assignees  should  have  equal  claims  against  the  se- 
curity.' In  reaching  this  result,  the  Supreme  Court 
of  Arkansas  said,  "The  notes  are  secured  by  one 
mortgage,  executed  for  the  equal  benefit  of  all.  It 
does  not  provide  that  one  note  shall  be  preferred 
to  the  others,  but  secures  all  equally  or  pro  rata. 
The  legal  title  to  the  property  mortgaged  is  con- 
veyed and  held  for  the  benefit  of  all.  The  rights 
and  interests  acquired  in  the  property  begin  with 
the  date  of  the  mortgage,  and  not  from  the  maturity 
or  assignment  of  the  notes  or  the  time  when  the 
cause  of  action  arises.  There  can  be  no  priority 
of  rights  in  favor  of  one  against  the  others,  as  the 
mortgage  is  one.  *  *  *  The  holders  of  the 
notes,  therefore,  stand  aequile  jure  (equal  in  law), 
and  consequently  are  entitled  to  participate  ratably 
in  the  fund  derived  from  the  security,  if  there  be 
not  enough  to  pay  all."** 

66.  Effect  of  the  assignment. — The  assignment 
of  the  mortgage  and  debt  has  the  effect  of  putting 
the  assignee  into  the  shoes  of  the  assignor,  the  mort- 
gagee. The  assignee  may,  therefore,  enjoy  the  mort- 
gaged property  and  enforce  the  payment  of  the  debt 
just  as  these  were  possible  to  the  mortgagee.  Many 
states  have  statutes  requiring  a  record  of  the  assign- 
ment of  a  mortgage.  Such  record  has  the  effect  of 
giving  constructive  notice  to  all  persons  who  deal 
with  the  mortgagee  with  respect  to  the  debt  and 
mortgage.    But  in  the  absence  of  notice,  actual  or 

82  Fenzel  v.  Brookmire,  51  Ark.  105. 
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constructive,  the  mortgagor  will  be  protected  if  he 
pays  the  debt  to  the  mortgagee,  and  he  may  there- 
after enforce  the  assignee  to  reconvey  the  security. 
Whenever  a  record  is  required  and  not  made,  a  sub- 
sequent assignee  who  advances  value  will  be  pre- 
ferred to  a  prior  assignee. 

After,  he  has  assigned,  the'  mortgagee  may  no 
longer  release  the  debtor  from  his  obligations  under 
the  mortgage  and  any  dealing  with  the  mortgagor 
to  that  end  is  ineffectual.*^  If  such  a  release  were 
effectual  for  any  purpose,  the  result  would  be  that 
the  mortgagee  thereby  incurs  a  liability  to  the 
assignee.  An  assignment  of  a  part  of  a  debt  will 
carry  to  the  assignee,  at  least  in  equity,  a  propor- 
tional jright  to  a  part  of  the  security.  Where  sev- 
eral notes  are  secured  by  one  mortgage,  the  various 
assignees  of  them  should  share  the  benefit  of  the 
security  according  to  the  amounts  of  the  debt  evi- 
denced by  each.  But  this  rule  may  be  modified  by 
tiie  parties,  and  the  mortgagee  in  assigning  one  of 
the  notes  may  by  stipulation  give  to  the  assignee  the 
benefit  of  the  entire  security. 

If  a  mortgagee  should  assign  the  mortgage  and 
a  forged  note  to  A,  and  later  assign  the  true  note  and 
a  forged  mortgage  to  B,  who  had  no  notice  of  the 
fraud  practiced  on  A,  it  is  conceived  that  A  should 
have  the  benefit  of  the  mortgage  security,®*  since 
he  got  a  legaL  right  to  it  and  the  mortgagee,  though 
retaining  the  legal  ownership  of  the  debt,  gave  up 
all  right  to  the  security. 

88  Hagerman  y.  Sutton,  91  Mo.  519. 
8*  Kernohan  v.  Durham,  48  Ohio  St.  1. 
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67.  A  mortgage  of  a  mortgage.^There  is  nothing 
about  the  mortgagee's  relation  to  the  mortgage  debt 
or  the  mortgaged  property  which  would  preclude 
him  from  in  turn  becoming  a  mortgagor  of  his  in- 
terest. He  may  convey  it  as  collateral  security  for 
a  debt  of  his  own,  though  his  act  will  not  be  per- 
mitted to  impair  the  original  mortgagor's  interest 
in  any  way.  The  transferee  has  all  of  the  rights  of  a 
mortgagee  against  his  transferor  until  he  conflicts 
with  the  original  mortgagor's  right  to  redeem  and 
then  he  must  give  way,  for  the  act  of  the  first 
mortgagee  cannot  affect  the  rights  of  the  mortgagor. 

68.  Equities  and  defenses. — The  assignee  of  a 
mortgage  generally  takes  it  subject  to  all  equities 
which  existed  in  favor  of  the  mortgagor  at  the  time 
of  the  assignment.*®  But  this  is  not  true  of  collat- 
eral agreements  made  between  the  mortgagor  and 
the  mortgagee.  The  mortgage  and  the  debt  are  not 
in  this  sense  negotiable,  and  it  nrakes  no  difference 
that  the  assignee  had  in  fact  no  notice  of  the  equities, 
nor  that  he  is  a  bona  fide  purchaser  for  value.  If 
the  debt  is  evidenced  by  a  negotiable  instrument, 
however,  the  transferee  will  take  it  free  from  any 
defenses  which  the  maker  might  have  against  the 
payee,  and  the  mortgage  will  secure  the  instrument 
as  it  is  cleansed  by  the  transfer.  But  this  is  not 
true  unless  he  has  advanced  a  consideration  or 
parted  with  value  on  the  strength  of  it,  and  it  is 
usually  held  that  a  preexisting  debt  is  not  a  good  con- 
sideration for  this  purpose.  Nor  will  it  be  true  if 
the  assignment  is  made  after  the  maturity  of  the 

8°  MiasouTi  Beal  Estate  Syndicate  t.  Sims,  179  Mo.  679,  78  S.  W.  1006. 
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obligation,  for  any  assignee  of  a  debt  which  is  past 
due  must  take  it  subject  to  equities.*® 

The  same  consideration  is  not  to  be  given  to 
equities  of  other  persons  than  the  mortgagor;  if  the 
assignee  has  no  notice  and  advances  consideration, 
he  will  take  free  from  any  equities  which  may  exist 
in  favor  of  third  persons.*''  These  are  so-called 
latent  equities,  as  to  which  the  law  puts  the  pur- 
chaser of  a  mortgage  on  a  footing  with  purchasers 
of  all  other  property. 

69.  Assignment  to  the  mortgagor. — ^It  is  not  pos- 
sible for  a  person  to  have  an  equitable  interest  in 
property  to  which  he  has  the  legal  title.  The  word 
equitable  connotes  a  personal  right  against  some,  one 
else  than  the  owner.  Hence  it  is  impossible  in  any 
strict  sense  for  the  mortgagor  to  become  the  assignee 
(jf  the  mortgage,  for  this  would  mean  its  extinguish- 
ment. But  special  circumstances  may  demand  the 
survival  of  the  mortgage  for  working  out  the  inter- 
<!sts  of  all  persons  concerned  and  wherever  this  is 
true,  the  mortgagor  may  become  assignee.  If  a  mort- 
gagor is  one  of  several,  or  if  he  has  transferred  his 
equity  of  redemption,  or  if  he  has  an  interest  less  than 
or  of  different  nature  from  that  which  was  mortgaged, 
in  all  of  these  cases,  the  assignment  to  the  mortgagor 
will  not  result  in  a  merger  of  the  mortgage  in  his 
estate.  So  the  husband  or  the  wife  of  the  mort- 
gagor may  become  owner  of  the  mortgage.**  If  a 
mortgage  once  falls  into  the  hands  of  the  mortgagor 


80  Higgins  v.  MeDonald,  17  Cal.  289.     , 

81  Fairfield  v.  McArthnr,  l5  Gray  526  (Mass.). 
88  Skinner  v.  Hale,  76  Conn.  223, 
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or  the  owner  of  the  equity  of  redemption  with  the 
result  that  a  merger  extinguishes  it,  it  is  not  capable 
of  being  revitalized  by  being  reissued;  any  further 
act  to  be  effective  must  be  good  as  a  wholly  new 
act  of  mortgage.  •  '    '» 
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CHAPTER  X. 
TRANSFER  BY  THE  MORTGAGOR. 

70.  The  mortgagor's  right  to  transfer. — The 
mortgagor  is  to  be  considered  the  owner  of  the 
mortgaged  property  to  the  extent  that  he  may  freely 
convey  his  interest  to  whomsoever  he  pleases,  sub- 
ject to  the  objection  only  of  general  creditors  who 
may  in  fact  be  injured. '  The  mortgagee  is  not  con- 
cerned with  such  a  conveyance  by  the  mortgagor, 
for  his  interest  cannot  in  any  way  be  affected  by  it. 
It  is  unnecessary  therefore  for  the  consent  of  the 
mortgagee  to  be  secured.  But  if  an  absolute  title 
is  to  be  conveyed  it  will  be  impossible  without  the 
mortgagee's  joining.  Such  effect  may  be  given  to 
his  acts,  without  his  actually  signing  a  deed  of  con- 
veyance. Frequently,  the  mortgage  confers  on  the 
mortgagor  a  right  to  sell,  the  mortgagee  agreeing 
to  be  satisfied  out  of  the  proceeds.  Such  a  clause  is 
to  be  interpreted  as  conferring  an  absolute  power  of 
sale,  and  the  effect  of  the  exercise  of  the  power  will 
be  to  pass  the  mortgagee's  title. 

Without  the  concurrence  of  the  mortgagee,  the 
mortgagor  cannot  create  any  valid  legal  interests  in 
any  part  of  the  mortgaged  property.  Where  A  mort- 
gaged land  to  B  and  later  attempted  to  dedicate  a 
portion  of  it  to  the  public  for  city  streets,  it  was 
held  that  a  purchaser  at  a  foreclosure  sale  would 
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take  free  of  the  dedication.**  This  result  ought  to 
be  reached  though  the  premises  were  worth  many 
times  the  amount  of  the  indebtedness,  for  the  con- 
tract of  the  parties  and  not  the  judgment  of  the 
court  should  determine  the  extent  of  the  mort- 
gagee's security.  Wherever  a  mortgage  is  of  the 
proceeds  of  certain  property,  it  is  essential  that  the 
mortgagor  should  have  a  right  to  sell  free  of 
the  claims  of  the  mortgagee.  But  in  such  case  if  the 
purchaser  knows,  at  the  time  of  his  purchase,  of  the 
mortgagor's  intention  to  misuse  the  proceeds,  he 
would  not  be  safe  in  paying  to  the  mortgagor  with- 
out giving  due  notice  to  the  mortgagee. 

71.  Liabilities  of  mortgagor  after  transfer. — It  is 
fundamental  that  a  person  cannot  assign  his  liabili- 
ties to  another.  The  mortgagor  will  continue  to  be 
liable  to  the  mortgagee  for  the  mortgage  debt,  what- 
ever be  the  terms  of  his  agreement  with  his  trans- 
feree or  assignee.*"  And  his  liability  is  primary  so 
far  as  the  mortgagee  is  concerned,  though  the  trans- 
feree has  also  assumed  a  liability.  But  it  is  entirely 
competent  for  the  mortgagee  to  accept  the  assignee 
as  the  principal  obligor  and  relieve  the  mortgagor 
from  all  liability.  It  is  a  question  of  fact  in  each  case 
whether  the  mortgagor  has  been  thus  relieved.  There 
must  be  an  actual  novation,  a  new  contract,  to  which 
the  mortgagee  and  the  assignee  are  parties.  But  the 
presence  of  a  novation  does  not  necessarily  mean 
that  the  mortgagor  is  relieved.    It  is  possible  for 


89  Moore  v.  Little  Bock,  42  Ark.  66. 

90  Wadsworth  v.  Lyon,  93  N.  Y.  201 ;   Anthony  Investment  Co.  v.  Law, 
62  Kan.  193,  61  Pac.  745,  Leading  Illustrative  Cases. 
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both  the  mortgagor  and  his  assignee  to  have  direct 
liabilities  to  the  mortgagee. 

The  mortgagor  may  incur  new  liabilities  to  his 
transferee.  If  the  conveyance  is  hot  niade  subject 
to  the  mortgage,  of  if  allowance  is  not  made  for  it 
in  the  calculation  of  the  purchase  pride,  covenants 
in  the  deed  may  put  on  the  mortgager  a  direct  duty 
to  the  transferee  to  relieve  the'  property  of  liability 
for  the  mortgage  ddbt.®^  Where  A,  the  mortgagor, 
conveys  to  B  with  the  usual  covenant  against  incum- 
brances, A  owes  to  B  a  direct  duty  to  pay  off  the 
mortgage.  It  is  an  obligation  to  exonerate  B,  not 
merely  to  indemnify  him.  Striietly  such  a  covenant 
is  broten  as  soon  as  it  is  made,  for  it  is  a  covenant 
that  the  premises,  are  free  from,  mcumbrances  at 
the  time  of '  the  transfer.  A  covenant  of  warranty, 
on  the  other  hand,  would  not  be  broken  until  the 
mortgagee  either  actually  or  constructively  proceeds 
to  evict  Bi  Until  the  ultinaate  damage  is  suffered, 
only  nominal  damages  Can  be  recovered  by  B  from 
A  on  the  covenant  against  incumbrances.  On  a 
covenant  of  warranty,  the  actual  damage  can  b^  re- 
covered as  soon  as  the  covenant  is  broken. 

72.  Liabilities  of  transferee.^ — ^It  is  really  an 
equity"  of ,  redemption  which  the  mortgagor  trans- 
fers to  his  purchaser  in  the  ordinary  case,  and  the 
purchaser  thereafter  occupies  a  position  very  sim-, 
ilar  to  that  of  the  mortgagor.  He  is  bound  to  hold 
the  premises  as  security  for  the  mortgagee,  and  to 
this  end  it  will  be  improper  for  him  to  do  anything 
which  is  forbidden  to  the  mortgagor. .  If  the  mort- 

r 
91  Bock  V.  Gallagher,  114  Mass,  28. 
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gage  was  not  recorded,  the  purchaser  may  hold  free 
and  clear  of  any  claim  of  th^  mortgagee.  He  is 
entitled  to  take  advantage  of  anything  which  ap- 
pears of  record,  as  a  discharge  or  payment.  On  the 
other  hand,  the  bona  fide  natiire  of  his  position  does 
not  relieve  him  of  anything  which  is  recorded,  no 
more  than  if  he  had  actual  notice  of  it.  The  pur- 
chaser owes  the  mortgagee  a  duty  to  do  nothing  to 
impair  the  secnrity  for  the  debt,  and  can  dp  npthing 
to  relieve  the  property  of  its  burden.  But  in  the  ab- 
sence of  an  agreement  for  a  contrary  result,  he  has 
no  direct  personal  liability  for  the  debt.®^ ,  Where 
the  purchaser  has  not  assumed  the  obligation,  the 
mortgagee's  rights  against  him  are  liinited  to  satis- 
faction out  of  the  property  itsfslf;  Between  the  mort- 
gagor and  his  purchaser,  the  ultimate  liability  de- 
pends on  the  terms  of  the  transfer.  If  the  purchase 
price  has  been  reduced  by  the  amount  of-  the  debt, 
the  mortgagor  will  be  subrogated  to  the;  mortgagee's 
right  against  the  property  for  any  deficiency. 

73.  Transfer  subject  to  mortgage. — ^Whpre  noth- 
ing more  than  the  equity  of  redemptipn  is  intended 
to  be  ti^ansferred,.  it  is  usual  for  , the  mortgagor  to 
execute  a  deed  of  ,the  property  with  an,  express  pro- 
vision that  it  is  subject,  to  the  mortgage.  Thiaxesult 
may  be  accpmplished  by  a  deed  without,  any  cove- 
nants.®' It  is  an,  arrangement  affecting  only  the 
mortgagor  and  the  purchaser,  and  may  therefore  be 
modified  .■by  them  without  consulting  the  mort- 
gagee.**   Its  effect  is  to  put  the  primary  obligation 

92  Patch  -v.  Loring,  17  Pick.  336  (Mass.),  Leading  Illusteattvi;  Cases. 

93Atherton  v.  Toney,  43  Ind.  211. 

»*Swope  V.  Jordan,  107  Tenn.  166,  64  S.  W.  52. 
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on  the  property  itself,  and  to  tlie  extent  that  the 
property  is  of  sufficient  value  to  bear  it,  the  mort- 
gagor becomes  really  a  surety.  Por  any  deficiency, 
however,  the  mortgagor  is  sole  obligor,  and  the  pur- 
chaser has  no  obligation  whatever. 

Where  A  transfers  mortgaged  property  to  B, 
expressly  subject  to  the  mortgage,  and  the  prop- 
erty is  worth  $1,000  while  the  debt  is  $1,200,  A  has 
a  primary  obligation  of  $200,  the  property  is  pri- 
marily liable  for  $1,000,  and  B  has  no  personal  lia- 
bility whatever.  B  cannot  complain  if  A  fails  to 
pay  his  debt  of  $1,200,  and  the  mortgagee  might  even 
release  A  entirely  without  giving  up  his  right  to 
satisfaction  out  of  the  property  in  B's  hands.  A  is 
not  strictly  a  surety,  for  he  has  but  a  right  to  indem- 
nity out  of  the  property  in  B's  hands.  Yet  his  posi- 
tion is  so  nearly  that  of  a  surety  that  any  arrange- 
ment between  the  purchaser,  B,  and  the  mortgagee, 
modifying  the  original  contract,  would  entirely  re- 
lieve him  unless  he  consents.  If,  for  instance,  the 
mortgagee  should  give  to  the  purchaser  an  extension 
of  time  for  payment,  A  would  be  entirely  relieved.'*' 

74.  Assumption  of  mortgage  by  transferee. — ^It  is 
entirely  competent  for  the  transferee  to  assume  with 
his  vendor  to  pay  the  mortgage  debt.  An  agreement 
to  this  effect  may  be  spelled  out  in  the  mortgage 
instrument  itself,  in  which  case  the  mere  acceptance 
of  the  instrument  with  knowledge  of  its  contents 
will  be  sufficient  to  bind  the  purchaser.®®  Or  it  may 
be  contained  in  a  separate  instrument  which  need 

05  Travers  v.  Dorr,  60  Minn.  173,  62  N.  W.  269 
«•  Foster  v.  Atwater,  42  Conn.  244. 
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not  be  executed  with  the  formalities  of  the  mortgage 
deed.  In  the  latter  ease,  the  later  execution  of  the 
mortgage  deed  does  not  merge  the  former  instru- 
ment. The  transferee's  assumption  of  the  debt  must 
be  supported  by  some  consideration,  since  it  is  a 
contract  with  the  mortgagor,  but  the  same  consid- 
eration which  supports  the  transfer  of  the  property 
may  also  serve  this  purpose.  The  assumption  of 
the  debt .  usually  results  from  a  deduction  of  the 
mortgage  debt  from  the  purchase  money,  though 
each  case  must  be  examined  to  determine  whether 
anything  more  than  a  purchase  of  the  equity  of 
redemption  was  intended.  There  are  no  words  of 
art  which  are  indispensable.  The  contract  is  not 
within  the  Statute  of  Frauds  and  may  therefore  be 
verbal.  But  there  must  be  clear  evidence  of  the 
transferee's  intention  to  assume  in  every  case. 

75.  Liabilities  of  transferee  who  assumes. — ^After 
his  assumption  of  the  debt,  the  transferee  becomes 
the  primary  obligor,  as  between  his  grantor  and  him- 
self, and  the  mortgagor  is  in  reality  a  surety.  Any 
dealing  between  the  mortgagee  and  the  transferee, 
when  the  former  knows  of  the  assumption,  will  be 
treated  as  a  dealing  with  the  principal  obligor  and 
may  have  the  effect  of  relieving  the  mortgagor  on 
the  principles  of  the  law  of  suretyship.®''  But  no 
agreement  between  the  mortgagor  and  the  purchaser 
can  relieve  the  former  of  his  primary  liability  to 
the  mortgagee,  unless  there  has  been  an  actual  nova- 
tion. There  are  really  two  primary  obligors  so  far 
as  the  mortgagee  is  concerned.    If  the  mortgagor  is. 

97  Travels  v.  Dorr,  60  Minn.  173,  62  N.  W.  269. 
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forced  to  pay,  he  has  his  action  on  the  contract  of 
assumption  against  his  triansf eree,  and  of  cpurse  the 
property,  transferred  is  seetirity  for  his  reimburse- 
ment. It  is  iisilally  Held  that  the  contract  of  assump- 
tion is  one  of  exoneration,  not  of  indeirmity,®*  and 
the  consequence  of  this  theory  is  that  the  mortgagor 
need  hot  ^ait  until' he  is  forced  to  pay  to  the  mort- 
gagee, but  may  pursue  his  action  for  breach  of  con- 
tract 'uninediately  after  a  breach  by  the  purchaser 
by  failing  t6  pay  the  mortgage  at  its  maturity  or 
within  a  reasonable  tiihe  thereafter. 

Though  it  is  a  contract  to  which  he  is  not  a  party, 
the  mortgagee  has*  a  direct  action  against  one  who 
assmnes  with  hi^  mortgagor  to  pay  the  mortgage 
debt.  There  is  little  una,nimity  in  the  decisions  as 
to  the  thepry  by  which  this  result  is  reached.  As  a 
contract  for  the  benefit  of  a  third  party  the  mort- 
gagee ought  to  be" pierhiitted  to  enforce  it.  Formerly 
only  courts  of  equity  allowed  it;  now  the  action  may 
be  maintained  in  a  court  of  law.  It  is  sometimes  said 
that  until  the  mortgagee  in  some  manner  indicates 
his  a,cceptance  of  the  purchaser  ^s  an  bbUgor,  the 
latter  may  esca.pe.  liability  by  an  arriangement  with 
the  mortgagor.  But  this  neglects  the  fact  that  the 
assumption  is  in  reality  a  contract  in  which  the 
mortgiagee  has  an  interest  which  cannot  be  ignored. 
The  agreement  of  the  purchaser  is  sometimes  treated 
as  a  collateral  security  obtai>he.d.by  the  moi:tgagor 
which  willenure  to  the  benefit  of  the  mortgagee  by. 

88  Baldwin  v.  Emery,  89  Me.  496,  36  Atl.  994;  Jager  v.  Vollinger,  174 
Maes.  521,  55  N.  E.  458.  Contra,  Blood  v.  Crew  Levick  Co.,  171  Pa.  St.  328, 
33  Atl.  344. 
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equitable  subrogation.*®  But  this  explanation  will 
not  justify  the  actual  results  of  the  decisions,  and,  it 
is  better  to  res,t  the  mortgagee's  rights  on  the  prin- 
ciples of  contract  law  as  it  lias  been  outlined  in  the 
foregoing, 

If  there  are  successive  purchasers  of  the  prop- 
erty and  each  assumes  the  morjtgage,  the  last  of  them 
will  be  the  ultimate  obligor,  but.  all  of  the  others 
and  the  mortgagor  are  sureties  and  liable  to  the 
mortgagee  as  primary  obligor^.^  The  liability  of  one 
who  assumes  to  pay  a  mortgage  debt  is  fixed  a,t  the 
time  he  assumes.  It  is  limited,  also,  to  the  liability 
at  the  time  of  the  mortgage.  If  for  any  reason 
the  debt  could  not  be  collected  from  the  mortgagor, 
it  cannot  be  collected  from  him.  Any  part  of  a 
mortgage  debt  rnay  be  assumed, by;  a  purchaser,  and 
the  latter 's  agreement  to  pay  the  interest  will  not 
be  construed  as,  an  agreement  to  pay  the  principal 
also. 

76.  Transfer  by  mortgagor  to  mortgagee. — ^Any 
stipulation  in  a  mortgage  which  tends  to  clog  the 
mortgagor's  equity  of  redemption  will  be  treated  as 
nugatory.  But  this  does  not  prevent  a  bona  fide 
conveyance  of  an  equity  of  redemption  to  a  mort- 
gagee, once  it  has  been  validly  created.  The  mort- 
gagee usually  holds  *'Z±e  upper  hand  in  such  trans- 
actions, which  means  that  his  position  is  one  of 
power  which  may  easily  be  abused.  Eor  this  reason, 
the  courts  scrutinize  any  deaKug  between  the  owner 
of  an  equity  of  redemption  and  the  mortgagee  with 

osCrowell  v.  Currier,  27  N.  J.  Eq.  152. 

1  Hyde  V.  Miller,  45  N.  Y.  App.  Div.  396,  60  N.  T.  Supp.  974. 
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eagle  eyes,  to  determine  that  it  is  in  every  respect 
voluntary  and  fair.''  There  must  be  a  real  consid- 
eration, though  this  does  not  mean  that  a  new  con- 
sideration must  pass.  If  the  property  is  not  worth 
more,  the  equity  of  redemption  may  be  transferred 
to  the  mortgagee,  in  satisfaction  of  the  debt.  A 
release  by  the  mortgagee  of  part  of  the  premises 
mortgaged  may  be  good  consideration  for  a  convey- 
ance of  the  equity  in  the  residue.  The  conveyance 
should  be  evidenced  by  a  proper  deed,  unless  the 
mortgagee's  original  deed  was  absolute  on  its  face, 
in  which  case  any  sufficient  evidence  of  intention 
is  proper. 

The  usual  effect  of  the  transfer  will  be  a  merger 
of  the  interests  in  the  hands  of  the  mortgagee  and 
the  complete  extinguishment  of  the  equity  of  re- 
demption. But  this  will  not  be  true  where  the  pro- 
tection of  any  collateral  interests  or  of  any  junior 
mortgagees  demands  a  different  result,  or  where  for 
any  reason  the  mortgagor  is  not  entirely  barred.  A 
merger  will  not  result  contrary  to  the  clear  intention 
of  the  parties.* 

77.  Partial  transfers. — The  problems  which  arise 
where  the  mortgagor  conveys  only  part  of  the  mort- 
gaged property,  or  where  he  conveys  several  parts 
to  various  transferees,  do  not  differ  in  nature  from 
those  which  have  been  discussed  above.  The  mort- 
gagee cannot  be  deprived  of  his  right  to  enforce 
payment  against  all  or  any  part  of  the  property,  and 

»  DeLancey  v.  Finnegan,  86  Minn.  255,  90  N.  W.  387,  Leadiko  Illustka- 
TivB  Cases. 

«  Security  T.  it  Tr.  Co.  t.  SeUender,  190  Bl.  609,  60  N.  E.  854. 
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the  mortgagor  cannot  apportion  the  liability'  among 
the  various  parts  of  it.*  If  A,  the  mortgagor,  con- 
veys half  of  the  property  to  B,  and  half  to  C,  the 
mortgagee  may  proceed  against  either  half,  or 
against  both  halves  at  the  same  time.  Having  got 
payment  of  his  debt  out  of  one  half,  he  cannot  get 
a  second  pajonent  out  of  the  other.  But  the  owner 
of  the  first  half  will  have  a  right  to  contribution 
from  the  owner  of  the  other,  and  in  the  ordinary 
case  both  must  bear  the  burden  equally.  If  A,  him- 
self, kept  the  second  half,  -the  rights  of  the  mort- 
gagee would  not  be  changed,  but  the  presumption 
would  be  that  the  whole  loss  should  fall  on  what  was 
retained  by  A,  and  in  thkt  event  B  might  proceed 
against  A, for  whatever  he  is  forced  to  pay  to  the 
mortgagee.  If  the  mortgagee  should  release  one 
part,  he  would  be  taken  to  have  satisfied  himself  to 
the  value  of  that  part,  and  by  so  much  his  right  to 
further  satisfaction  is  reduced.  An  agreement  by 
the  mortgagee  to  apportion  the  liability  among  the 
various  parts  of  the  property  may  be  enforced 
against  him. 


*  Busli  T.  Sherman,  80  III.  160. 
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CHAPTER  XI. 
ADMINISTRATION  OF  ESTATES. 

78.  On  the  death  of  the  mortgagor. — ^In  the  very 
early  English  law,  a  debt  was  Considered  to  be  so 
very  personal  that  no  liability  on  it  could  survive 
the  death  of  the  debtor,  and  no  benefit  could  survive 
the  death  of  the  creditor.  But  the  i*ule  has  long 
since  been  changed  to  perhait  the  survival  of  both 
benefits  of  and  liabilities  on  iall  cbntracts  except 
those  of  a  peculiarly  personal  nature,  such  as  con- 
tracts to  marry.  The  death  of  the  mort^a^or  does 
not,  therefore,  render  it  impossible  for  the  mort- 
gagee ,still  to  have  satisfaction  from  the  estate  of 
the  mortgagor.  In  .most  instances,  it  is  the  per- 
sonal estate  of  the  mortgagor  which  has  been  en- 
riched as  a  result  of  the  contracting  of  the  debt,  and 
it  is  frequently  said  to  be  for  this  reason  that  his 
personal  estate  is  primarily  liable  for  the  mortgage 
debts.  The  true  reason  is  that  the  character  of  the 
debt  is  not  changed  by  reason  of  the  security,  and 
like  all  other  debts,  the  obligation  passes  to  the 
debtor's  executor  or  administrator,  who  must  satisfy 
it  if  possible  out  of  the  personal  estate.^  The  prop- 
erty itself  is  not  discharged  of  the  security  burden, 
but  its  owners  will  in  the  ordinary  ease  be  entitled 
to  exoneration  from  the  executor  or  administrator. 

0  SeaTer  v.  Lewis,  14  Mass.  83;  Plimpton  v.  Fuller,  11  Allen  139  (Mass.), 
liKABiNG  Illustrative  Cases. 
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79.  The  descent  of  the  equity. — The  fact  that 
property  has  been  raortgaged  does  not  mean  that  its 
course  of  descent  on  the  death  of  the  owner  has 
been  changed.  Where  the  mortgagor  is  conceived 
to  have  left  only  an  equity  of  redemption,  equity 
will  follow  the  law  and  it  will  descend  as  though 
it  were  a  legal  .interest.  Real  property,  which  has 
been  mortf aged,  will ,  therefore  still  descend  to  the 
heir  of  the  intestate  owner,  or  will  pass  to  his  devisee 
if  given  by  his  ;will. ,  .So  far.  as  ^^suclji;  heir  or  devisee 
is  concerned,  the  debt  is  a  wholly  collateral  thing. 
The  property  is  fetill  liable  for  the  debt,,  but  if  such 
liability  is  enf oi^ced,  the  owner  will  be  subrogated 
to  the  creditor's  right  against  the  deceased  debtor's 
personal  estate.  To  prevent  the  enforcement  of 
such  liability^  the  heir  or  devisee  may  enforce  a  pay- 
ment, by  the  executor  ox  administrator,  if  there  is 
sufficient  estate  for  the  purpose,  apd  if  not  he  may 
insist  upon  a,n  apportionment.  This  may  be  varied, 
however,  by  the, deceased  debtor's  will.  Any  expres- 
sion of  his  intention  that  the ,  mortgaged:  property 
itself  is  to  bear  the  .ultimate  burden,  js  to  be  re- 
spected.. It  is  frequently  a  nice  question  whether 
a  will  expresses  such  an .  intention,  Where,  for  in- 
stance, mortgaged  land  is  devised  to  A,  specific  lega- 
cies to  B,  other  lands  to  C,, pecuniary  legacies  to  D, 
and  the  residuum  of  personalty  and  realty  to  E, 
what  property  is, to  be  taken  in  exoneration  of  that 
which  was  naprtgaged?  The  specific  legacies  and 
devises  pught  not  tp  be,tal?en,  for  such  would  be 
contrary  to  the  intentiori  of  the  testator  that  .they 
should  pass  to  the  legatees  and  devisees.    The  pecu- 
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niary  legatees,  also,  have  a  claim  as  good  as  that  of 
the  devisee  of  the  mortgaged  property,  if  priority 
between  them  is  to  depend  on  the  expressed  inten- 
tion of  the  testator.  But  the  residuum  is  necessarily 
of  uncertain  amount,  and  the  testator's  intention 
with  respect  to  the  property  composing  it  not  so 
definitely  expressed.  There  is  less  violence  to  inten- 
tion, therefore,  when  the  residuum  is  taken  to  exon- 
erate the  mortgaged  property. 

80.  Where  the  mortgage  preceded  the  acquisi- 
tion.— ^Frequently  property  is  acquired  which  is  sub- 
ject to  a  mortgage  and  the  mortgage  debt  is  not 
assumed  by  the  one  so  acquiring.  On  the  death  of  the 
owner,  such  property  will  pass  to  the  devisee,  but 
there  will  be  no  obligation  on  the  deceased's  per- 
sonal estate  to  relieve  the  property  of  the  mortgage 
burden.®  The  personal  estate  has  not  been  enriched 
by  reason  of  the  mortgage,  but  what  is  more  impor- 
tant, the  debt  did  not  in  any  sense  become  an  obliga- 
tion of  the  testator  and  it  cannot  therefore  pass  to 
his  executor.  If  the  mortgagee  enforces  payment 
out  of  the  devised  property,  the  devisee  will  get  b; 
subrogation  whatever  rights  would  have  passed 
the  testator  if  the  foreclosure  had  been  in  his  life- 
time— this  would  usually  be  a  right  to  reimburse- 
ment from  the  principal  obligor,  the  original 
debtor. 

One  who  acquires  mortgaged  property  and  as- 
sumes to  pay  the  mortgage  debt,  or  who  does  any- 
thing to  make  the  debt  his  own,  thereby  comes 
under  an  obligation  which  his  executor  must  bear, 

*  Hoff  's  Appeal,  24  Fa.  St.  200,  Leading  Illxtstratitk  Cases. 
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and  the  result  is  that  the  devised  property  is  entitled 
to  exoneration  as  though  the  testator  had  been  the 
original  obligor.  It  is  not  sufficient  that  the  testator 
intended  to  take  the  obligation  on  himself.  He  must 
have  done  some  act  of  which  such  was  the  actual 
result.  But  in  both  of  the  cases  discussed  in  this 
section,  it  is  possible  for  the  testator  by  any  expres- 
sion of  intention  in  his  will  to  change  the  result 
which  has  been  reached.  If  A  buys  land  subject 
to  a  mortgage  without  assuming  the  mortgage  debt, 
and  devises  it  to  B,  he  may  still  direct  in  his  will 
that  B  is  to  have  the  land  free  of  any  burden  of  the 
mortgage,  and  thereby  put  on  his  executor  a  duty 
to  exonerate  it. 

81.  On  the  death  of  the  mortgagee. — The  chose 
in  action,  or  debt,  held  by  the  mortgagee  is  a  part 
of  his  personal  estate  and  passes,  as  does  his  other 
personalty,  to  his  executor  or  administrator.''  Here, 
too,  it  was  once  the  rule  that  no  chose  in  action 
should  survive  the  owner.  But  the  commercial 
sense  was  always  opposed  to  such  a  rule.  A  tes- 
tator may  specifically  bequeath  any  debts  which  are 
owing  to  him  at  the  time  of  his  death,  and  in  such 
cases  the  right  to  sue  will  pass  directly  to  the  spe- 
cific legatee.  Or  the  debt  may  pass  as  part  of  the 
residuum  bequeathed  by  the  will.  If  the  creditor 
dies  without  a  will,  it  will  pass  as  all  other  intestate 
personalty  to  the  executor.  In  the  hands  of  any  of 
these  persons,  the  specific  legatee,  the  residuary  leg- 
atee, or  the  executor,  the  debt  is  secured  as  it  was 
in  the  hands  of  the  deceased  by  the  mortgage  on 

T  Thornborough  v.  Baker,  3  Swanst.  628  (Eng.). 
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the  property,  and  the  new  owner  of  the  debt  may 
pursue  his  remedy  against  the  debtor,  or  against 
the  pi'opei'ty  mortgage'd,  or  agkihst  both, 

82.  Descent  of  the  mortgagee's  eState.^The 
death  Of  the  mortgagee  has  the'  effect  of  separating 
the  mortgage  debt  and  the  propei*ty  by  which  it  is 
secui-ed.  The  debt  will  always  pass  as  so  much  per- 
sonalty according  to  the  principles  outlined  in  the 
preceding  section.  But  the  ihortgiaged'  propierty  has 
a  naJture  of  its  own — if  personal,  it  will  pass  to  the 
executor  or  legatee;  if  real,  it  will  pass  to  the  devisee 
or  heir.  The  case  of  reklty  is  most  illustrative.  A, 
a  mortgagee  of  Blackacre,  dies  intestate.  The  mort- 
gage debt  will  pass  to  his  executor,  who  alone  can 
collect  it  and'  enjoy  it  foif  A's  next  of  km.  But  the 
legal  title  to  Blackacre  (assuinilig  it  to  be  in  a  title 
jurisdiction)  will  pass  to  A's  heirs  at  law,  who  may 
be  very  different  persons  froiii  hig  next  of  kin.  It 
is  a  bare  legal  title,  however,  which  passes  to  them 
and  they  are  in  a  sense  little  more  than  trustees  of 
it.  Their  position  more  nearly  resembles  that  of 
the  mortgagor  than  that  of  the  inortgagee  whom 
they  have  succeeded.  The  executor  may  at  any  time 
enforce  payment  out  of  the  laiid.  A  payment  by 
the  mortgagor  to  the  executor  will  cOinpletely  divest 
the  estate  of  the  heirs.  They  can  in  Ho  event  have 
any  beneficial  ehjoyment.  If  the  executol*  forecloses 
agai'hst  the  land  and  there  is  a  surplus,  this  belongs 
to  the  mortgagor.  The  heirs  are  really  the  stake- 
holders foi*  the  executor  in  the  enforcement  of  his 
rights  against  the  mortgagor.  Their  interest  is  so 
bare  that  many  courts  have  fallen  into  the  custom 
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of  saying  that  the  whole  of  the  mortgagee's  interest 
passes  to  his  personal  representatives. 

There  is  really  no  injustice  in  the  way  in  which 
these  situations  are' worked  oiit.  It  should  be  kept 
in  mind  that  the  positions  of  both  mortgagee  and 
mortgagor  4r6  in  fact  dual— each  occupies  one  posi- 
tion with  reference  to  the  obligation,  and  a  wholly 
collateral  position  With  reference  to  the  property 
mortgaged.    The  two,  relation^  can  l?e  more  easily 

differentiated  when  different  parties  have  succeeded 
to  them.       '■■'-•/■■''■'■   ■'-'^"  .-•.■■_■■    .■'■•:■-':■■   '-- 
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PART  III 

THE  MORTGAGE  DISCHARGE 

CHAPTER  Xn. 
PAYMENT  OF  THE  DEBT. 

83.  The  stipulation  of  the  mortgage. — ^It  is  al- 
ways well  to  have  the  mortgage  stipulate  concerning 
payment  with  particularity.    As  said  by  Littleton:* 

"And  therefore  it  will  be  a  good  and  sure  thing 
for  him  that  will  make  such  feoffment  in  morgage, 
to  appoint  an  especial  place  where  the  money  shall 
be  payd,  and  the  more  speciall  that  it  bee  put,  the 
better  it  is  for  the  feoffor.  As  if  A.  infeoffe  B.  to 
have  to  him  and  to  his  heires,  upon  such  condition 
.that  if  A.  pay  to  B.  on  the  Feast  of  Saint  Michael 
the  Arch-Angell  next  comming,  in  the  cathedrall 
church  of  St.  Paul's  in  London,  within  foure  houres 
next  before  the  hour  of  noone  of  the  same  Feast, 
at  the  Rood  loft  of  the  Rood  of  the  North  doore 
within  the  same  church,  or  at  the  tombe  of  Saint 
Erkenwald,  or  at  the  doore  of  such  a  chappell,  or  at 
such  a  pUlar,  within  the  same  church,  that  then  it 
shall  be  lawfuU  to  the  aforesaid  A.  and  his  heires 
to  enter,  &c.,  in  this  case  he  needeth  not. to  seek  the 
feoffee  in  an  other  place,  nor  to  bee  in  any  other 
place,  but  in  the  place  comprised  in  the  indenture, 

»  S  348. 
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nor  to  bee  there  longer  than  the  time  specified  in 
the  game  indenture,  to  tender  or  pay  the  money  to 
the  feoffee." 

The  strictness  with  which  the  common  law  looked 
for  the  performance  of  conditions  made  it  necessary 
not  only  that  the  stipulation  be  exact,  but  also  that 
it  be  complied  with  exactly. 

84.  What  constitutes  payment. — There  must  be 
an  actual  satisfaction  of  the  debt  in  order  tb  consti- 
tute a  payment.  This  does  not  mean  that  the  debt 
must  be  paid  in  actual  money.  Anything  which  is 
accepted  by  the  mortgagee  as  payment  will  be  suf- 
ficient. The  acceptance  of  a  check  will  not  amount 
to  a  payment  unless  the  cheek  is  duly  paid.  Chattels 
or  any  property  may  be  taken  by  the  mortgagee  as 
payment.  A  debt  owed  by  the  mortgagee  to  the 
mortgagor  may  b^  allowed  by  the  mortgagee  to  sat- 
isfy the  mortgage  debt,  but  there  must  be  an  actual 
agreement  to  this  effect.  In  the  absence  of  such 
agreement,  the  mortgagor  will  not  be  permitted  to 
set  off  his  claim  against  his  debt.®  A  new  note  may 
be  given  in  payihent  of  an  old  one,  or  of  the  mort- 
gage debt.  Whether  this  has  been  done,  depends 
entirely  on  the  agreement  of  the  parties  made  when 
the  new  note  is  accepted.  If  the  mortgagee  takes 
the  new  note  as  payment,,  the  old  debt  is  gone  and 
it  is  revived  when  there  is  default  in  meeting  the 
obligations  on  the  new  note. 

Stipulations  contained  in  the  mortgage  must  be 
permitted  to  govern  the  manner  of  payment.    Thus 

»  Brown  t.  Coriell,  50  N.  J.  Eq.  753,  26  Atl.  915,  Leasing  Iu,ustrativi; 
Cases. 
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where. a  mortgage  stated  that ^^ihe  debt  was  to  be 
paid  in  **gold  coin  of  the  United  States,"  the  court 
enforced  such  payment  though  other  kinds  of  legal 
tender  were  in  circulation.^"  A  stipulatioi;!  for  pay- 
ment in  ** lawful  money  of  the  United  States"  will 
be  satisfied  by  payment  in  ,any  lawful^  money  current 
at  the  time. 

When  a  mortgagee  pursue^  his,  action,  on  the  debt 
and  recovers  judgment,  though  the  debt  is  consid- 
ered to  be  merged  in  the  judgment,  tl^s^  does  not 
amount  to  payment,  and  notlj.ing  short  of  actual  pay- 
ment or  satisfaction  of  the  judgment  will  have  that 
effect. 

85.  To  whom  payment  should  be  made.— The 
mortgagor  should  pay  the  debt  to  the  mor1;gagee  or 
to  some  one  duly  authorized  to  receive  it  for  him. 
If  the  mprtgagese  is  dead,  payment  .should  be  made 
to  his  executor  or  adininistr^tor, '  not  to  |iis  heir. 
Where  there  are  two  executors,  a  proper  pa3rment 
may  be  made  to.  either  of  them.  In  .the  lien  jurisdic- 
tions, the  mortgage  debt  may  be  garnished  as  prop- 
erty of  the  mortgagee  and  the  mortgagor  must  then 
pay  to  the  garnishing  creditor."  If  there, are  sev- 
eral joint  mortgagees,  payment  of  the  whole  debt 
may  be  made  to  any  of  them.  The  husband  or  wife 
of  the  mortgagee  is  not  the  proper  party  to  receive 
payment  unless  specially  authorized  to  do  so.  Pay- 
ment should  not  in  the  ordinary  case  be  made  to  the 
trustee  under  a  deed  of  trust,  -but  to  the  person 
beneficially  entitled.    Where  the  mortgagee  has  as- 

lOBelford  v.  Woodward,  158  lU.  122,  41  N.  E.  1097. 
"  McGurren  •/.  Garrity,  68  Cal.  566,  9  Pac.  839. 
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signed  and  this  fact  is  known  to  the  mortgagor,  the 
latter  should  pay  to  the  assignee  and  will  not  be 
protected  if  he  payS  to  the  mortgagee.  If  notice  has 
not  been  given  of  the  assignment  and  the  mortgagor 
has  no  actual  knowledge  of  facts  which  would  put 
on  him  a  duty  to  make  inquiry,  he  will  be  protected 
from  further  liability  after  paying  to  the  mortgagee. 
86.  Effect  of  payinent. — ;Wherever  the  stipula- 
tion for  the  payment  of  the  debt  is  put  into  the 
mortgage  deed  as  a  common-law  condition  subse- 
quent defeating  the  estate  conveyed,  payment  must 
be  made  in  strict  conformity  with  the  stipulation  in 
order  to  amount  to  a  performance  of  the  condition 
and  defeat  the  estate.  The  law  courts  have  always 
looked  with  disfavor  on  such  conditions  subsequent. 
But  there  is  greater  liberality  in  equity  and  any  pay- 
ment accepted  by  the  mortgagee  may  have  the  effect 
of  defeating  the  mortgage.  The  debt  is  of  course 
satisfied  by  the  pajnuent,  and  the  mortgage  convey- 
ance is  entirely  defeated.  A  court  of  equity  will  order 
a  reconveyance  to  the  mortgagor  if  he  demands  it 
even  if  default  has  occurred.^^  If  the  payment  was  in 
strict  conformity  with  the  condition,  a  reconveyance 
would  not! only  be  unnecessary  but  inefficacious,  for 
the  result  is  reached  automatically.  The  modern  tend- 
ency to  exalt  the  debt  as  the  important  part  of  the 
transaction  has  led  the  courts  to  give  to  a  payment 
made  at  any  time  the  automaltic  effect  of  revesting 
the  title  in  the  mortgagor.  The  mortgage  loses  all 
virility  as  a  result  of  the  payment  and  the  mort- 
gagee or  his  lessee  no  longer  has  any  rights  in  the 

12  Eobinson  v.  Cross,  22  Conn.  171,  Leading  Illustrative  Cases. 
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property.  It  is  not  necessary  that  the  mortgage 
deed  be  surrendered  to  the  mortgagor,  though  in  a 
few  cases  such  surrender  has  given  greater  efficacy 
to  the  payment."  If  the  mortgagee  accepts  less  than 
the  full  amount  due,  not  agreeing  that  it  is  in  lieu 
of  the  full  amount,  it  operates  only  as  an  extinguish- 
ment of  so  much  of  the  mortgage  lien.  So  a  mort- 
gagee runs  little  risk  in  this  respect. 

87.  Premature  payment. — The  mortgagee  cannot 
be  forced  to  accept  payment  of  the  debt  before  it  is 
due.  He  is  entitled  to  have  the  terms  of  his  con- 
tract respected  to  this  extent,  and  the  courts  will 
not  make  a  new  contract  for  him.  Mortgages  fre- 
quently provide  that  any  default  in  the  payment  of 
instalments  of  the  debt  shall  result  in  the  maturity 
of  the  entire  amount,  but  it  is  held  that  this  pro- 
vision is  only  for  the  benefit  of  the  mortgagee,  who 
may  or  may  not  take  advantage  of  it,  and  that  the 
mortgagor  cannot  claim  any  benefit  from  it.^*  Other- 
wise,'the  mortgagor  would  in  many  cases  profit  by  his 
own  wrong.  It  is  entirely  possible  to  frame  such  a 
provision  of  which  the  mortgagor  might  take  advan- 
tage. But  the  inclination  of  the  decisions  is  against 
such  a  construction.  If  the  premature  payinent  is 
accepted  by  the  mortgagee,  he  cannot  be  in  a  better 
position  than  if  the  payment  had  been  on  the  proper 
law  day.  Though  the  condition  has  not  in  a  strict 
sense  been  performed,  the  mortgagor  will  have  a 
good  defense  if  performance  is  later  demanded.  As 
said  by  Mr.  Justice  Holmes,  "Payment  of  the  mort- 
is Decker  v.  Decker,  64  Neb.  239,  89  N.  W.  795. 
1*  Watts  V.  Hoffman,  77  111.  App.  411. 
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gage  note  on  the  day  when  it  falls  due  is  perform- 
ance of  the  promise,  and  very  possibly  would  dis- 
charge the  note  even  as  against  one  who  took  it  for 
value  and  without  notice  later  on  the  same  day. 
But  payment  before  the  day,  or  a  satisfaction  like 
that  in  the  present  case,  is  a  defense  which  binds 
only  the  party  receiving  payment  and  those  who 
stand  in  his  shoes.  "^"^ 

Even  though  a  debt  is  not  due,  it  would  seem  that 
a  mortgagee  might  well  be  forced  to  accept  payment 
of  the  principal  sum  if  there  is  tendered  with  it  all 
of  the  interest  which  will  accrue  up  to  the  date  on 
which  the  debt  is  to  become  due."  In  earUer  times, 
the  burden  of  caring  for  money  was  so  great  that  the 
courts  very  properly  hesitated  to  achieve  this  result. 
But  it  is  in  accord  with  the  commercial  sense  of  the 
present  time,  though  it  is  in  effect  substituting  a 
new  contract  for  that  which  was  made  by  the  parties. 

88.  Proof  of  payment. — It  is  the  usual  rule  that 
one  who  alleges  the  payment  of  the  mortgage  debt 
must  prove  it.  This  is  true  whether  he  makes  the 
allegation  in  defense  to  a  suit  by  the  mortgagee  to 
foreclose,"  or  in  support  of  his  petition  for  redemp- 
tion or  for  reconveyance.  There  is  no  absolute  proof 
required.  Parol  evidence  is  admissible  for  the 
purpose. 

But  there  are  numerous  situations  in  which  such 
proof  is  unnecessary  because  of  a  presumption  of 
pajonent.    It  is  usually  a  presumption  of  fact,  not 

10  Watson  v.  Wyman,  161  Mass.  96,  99,  36  N,  E.  692. 
i«  Hoyle  V.  Cazabat,  25  La.  Ann.  438. 
"  Crooker  v.  Crooker,  49  Me.  416. 
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of  law,  and  unless  there  are '  circumstances  which 
base  an  estoppel  it  may  be.  rebutted  by  proof  that 
in  fact  there  was  ijo  payment.  The  presumption 
arises  where  the  mortgagor  has  possession  of  the 
note  secured  by  the  mof  tgagM,  or  of  the  mortgage 
securities,^®  though  rebuttal  is  not  difficult  in  either 
of  these  cases.  If  the  person  who  seeks  to  enforce  a 
mortgage  fails  to  prbduce  it  or  some  evid.e,nce  of  the 
debt  secured,  there  arises  a,  prima  facie  presiunption 
of  payment.  ,  If  the  mortgagor  has: been,  in  undis- 
turbed possession  of  the  mortgaged  premises  for  a 
period  equal  to  that  requiried  for  the  acquisition  of 
title  by  adverse  possession,  and  if  during  such 
period  he  has  paid  no  part  of  the  principal  and  in- 
terest and  done  nothing  in  recognition,  of  the  existing 
debt,  such  lapse  of  time  gives  rise  to  a  .presmnptipn 
that  the  debt  has  been  extiuguished."  This  is  a 
principle  of  almost  universal  application  in  the  law 
and  there  is  nothing  about  the  relation  of  mortgagor 
and  mortgagee  to  make  it  exempt.  As  said  by  Sir 
Thomas  Plumer:  ' 

"The  relation  of  mortgagor  and  mortgagee  is 
peculiar :  in  a  court  of  equity  the  former  is  consid- 
ered as  owner,  and  that  is  the  nature  of  the  contract 
between  them;  the  tacit  agreement  is,  that  he  is, to 
be  the  owner  if  he  pays.  Then  what  is  to  be  the 
effect  of  one 'person's  continuing  for  twenty  years 
in  possession  , of  the  estate  of  another,  who  does 
nothing  to  mak^  good  his  title.,  and  to  keep  alive  the 

18  Ormsby  v.  Barr,  21  Mich.  474. 

"Wilson  V.  Albert,  89  Mo.  537,  1  8.  W.  209;  Trash  v.  White,  3  Bro. 
Ch.  289  (Eng.);    Bacon  v.  Melntyre,  8  Met.  87  (Mass.). 
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relation  of  mortgagof  Md  inbHgagfeel'  The  diffi- 
culty I  feel  is,  that  if  twenty  years'  possession:,  with-* 
out  claim  on  the  part  of  the  mortgagee,  will  not 
operate  as  a  defence  against  him,  I  do  not  see  how 
any  period  of  time,  however  long,  can  har  him.  If 
the  fiction  of  a  tenancy  at  will  is  an  answer  after 
any  other  time,  there  would  be  no  possibility  of 
stopping.  With  respect  to  the  mortgagor,  it  is  clear 
that  his  eqiiity  is  shut  oiit  by  the  nlortgagee  being 
in  possession  for  twenty  years  without  acknowledg- 
ment; then  why  should  this  not  be  reciprocal?  Why 
should  it  be  necessary  for  the  relation  to  be  kept 
alive  in  the  one  (Case  and  not  in  the  other?     *     *     *"^'* 

Presumption  of  payment  is  rebuttable.  In  this  re- 
spect the  case  is  different  from  the  ordinary  statute 
of  limitations.  Aiid  courts  of  equity  do  not  stick 
blindly  to  the  statutbry  period  in  raising  the  pre- 
simiption.  A  shorter  tinie  than  is  required  for  ad- 
verse possession  may  suffice  to '  give  rise  to  the 
presumption.  In  New  York  it  was  held  that  the  lapse 
of  eleven  years  would  riot  give  rise  to  the  presump- 
tion.^^ The  ordinary  statute  of  limitations  applying 
to  choses  in  action  may  bar  the  mortgage  debt  with- 
out discharging  the  riaortgage.^^  No  presumption  of 
payment  results  from  stieh  barring,  however. 

There  is  a  presuinption  that  the  debt  is  unpaid 
where  one  having  title  to  a  riaortgage  deed  or  note 
secured,  produces  it,  arid  no  indication  of  payment, 
by  indorsement  or  otherwise,  is  apparent.^^ 

20  Christophers  v.  Sparke,  2  Jac.  &  W.  223  (Eng.). 

21  Jackson  v.  l)eLancy,  11  Johns.  36.5  (N.  Y.). 

22  Chamberlain  v.  Mecder,  16  N.  H.  381. 

28  Shippen  v.  Whittier,  117  111.  282,  7  N.  E.  642. 
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89.  Application  of  payments.— A  payment  to  the 
mortgagee  must  actually  be  applied  to  the  mortgage 
debt  before  it  will  have  any  effect  on  the  mortgage. 
Where  there  have  been  various  dealings  between  the 
mortgagor  and  mortgagee  resulting  in  several  obli- 
gations, it  is  important  to  determine  which  obliga- 
tion is  to  be  satisfied  first.  The  simple  fact  that  the 
mortgagee  is  indebted  to'  the  mortgagor  will  not 
justify  the  assumption  that  the  mortgage  debt  has 
been  satisfied  to  the  extent  of  the  mortgagor's  claim 
against  the  mortgagee.^*  (Against  an  assignee  of  the 
mortgagee,  the  mortgagee  cannot  set  it  off.)  If  an 
actual  payment  is  made  to  the  mortgagee  the  mort- 
gagor may  prescribe  the  conditions  of  it  and  the 
account  to  which  it  shall  be  applied.  Where  A  sent 
money  to  B  to  pay  a  mortgage  note  held  by  the  latter, 
and  B  wrote  to  A  saying  that  it  would  be  applied 
to  the  mortgage  note  if  A  insisted  upon  it,  but  re- 
questing permission  to  apply  it  on  an  open  account, 
it  was  held  that  A's  failure  to  reply  justified  B  in 
applying  it  to  the  open  account.^'  If  the  mortgagor 
in  making  the  payment  fails  to  stipulate  that  it  shall 
be  applied  to  a  certain  account,  the  mortgagee  may 
apply  it  as  he  chooses.  If,  for  instance,  B  holds  sev- 
eral mortgages  by  A,  he  will  naturally  apply  the  pay- 
ment where  the  security  is  least.  Unless  it  may 
result  in  injury  to  a  subsequent  incumbrancer  or  to 
some  one  else  interested  in  the  property,  the  applica- 
tion may  be  changed  after  it  is  once  made,  both 

2*  McCuUars  v.  Harkness,  113  Ala.  250,  21  So.  472. 
25  Pennsylvania  Coal  Co.  y.  Blake,  85  U.  Y.  226,  Leading  Illcstrativk 
Cases. 

378 


PAYMENT  OF  THE  DEBT  97 

parties  agreeing.-®  If  the  mortgagee  holds  several 
notes  and  makes  no  application  of  the  payment,  the 
application  will  be  made  by  the  law  in  the  order  of 
the  maturity  of  the  notes.  The  law  will  always 
apply  payments  to  interest  due  rather  than  to  the 
principal,  if  no  application  is  made  by  the  parties. 
Where  the  payment  is  made  from  the  proceeds  of 
a  sale  of  the  property  mortgaged,  the  mortgagee 
must  apply  it  in  satisfaction  of  the  mortgage  debt, 
even  in  the  absence  of  direction. 

zs  Mc Vicar  t.  Denison,  81  Mich.  348. 
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CHAPTElR  Xnl. 
TENDER  OF  PAYIVIENT. 

90.  What  is  a  proper  tender.— A  proper  tender 
must  be  made  bj^  a  person  who  owes  the  naprtgage 
debt  or  by  some  one  who  is  in  some  way  responsible 
for  its  payment.  If  a  purchaser  from  the  mortgagor 
has  assumed  the  mortgage  debt,  he  is  a  proper  per- 
son to  make  a  tender  of  payment.  It  would  seem 
that  the  same  ought  to  be  true  though  he  purchased 
subject  to  the  mortgage,  for  the  mortgagee  should 
have  no  claim  beyond  satisfaction  of  the  debt  and 
to  save  his  interest  such  a  person  may  tehder  pay- 
ment of  the  debt.  But  it  has  been  intimated  that 
he  is  limited  strictly  to  redemption.^''  It  is  just  as 
necessary  that  the  tender  be  made  to  some  person 
who  is  entitled  to  receive  payment.  If  the  mort- 
gagee has  assigned,  a  tender  must  be  made  to  the 
assignee;  if  the  fact  of  the  assignment  is  unknown 
to  the  mortgagor,  and  a  payment  to  the  mortgagee 
would  be  effectual,  then  a  tender  to  the  mortgagee 
ought  to  be  as  effectual  as  a  tender  to  the  assignee.^* 

The  tender  must  be  in  accord  with  the  terms  of 
the  payment  which  can  be  demanded.  If  the  time 
for  payment  has  passed,  not  simply  the  debt  and 
interest  but  also  the  costs  of  the  mortgagee  must  be 
offered.     The  full  amount  due  should  be  offered. 

2T  Harris  v.  Jex,  66  Barb.  232  (N.  Y.),  Leading  ItxusTKATrvE  Cases. 
See  Jones,  Mortgages  (6th  ed.),  §  895. 
28Hetzell  V.  Barber,  6  Hun  534  (N.Y.). 
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Unless  objection  is  made  on  account'  of  it  at  the 
time,  a  tender  of  more  than  the  amount  due  with 
demand  for  change  is  good.  The  offer  of  an  uncerti- 
fied check  would  not  be  a  good  tender.  If  a  special 
place  is  named  iii  the  deed  as  the  place  of  payment, 
tender  must  be  made  there.  After  the  time  for 
payment  has  passed,  tender  should  be  made  to  the 
mortgagee  personally;  but  if  the  mortgagee  is  be- 
yond seas  or  out  of  the  state  and  has  left  no  one  with 
authority  to  receive  payment,  he  has  obviated  the 
necessity  of  tender  by  t!lie  mortgagor.^" 

91,  Absolute  tender  ijecessary. — If  any  condition 
or  contingency  be  annexed  to  the  tender,  it  is  ineffi- 
cacious. As  said  by  Mr.  Justice  Christiancy,  "The 
bolder  must  have  understood  it  at  the  time  to  be  a 
present,  absolute,  and  unconditional  tender,  intended 
to  be  in  full  payment  and  extinguishment  of  the 
mortgage,  and  not  dependent  upon  his  first  execut- 
ing a  receipt  or  discharge,  or  any  other  contin- 
gency. And  the  holder  must,  in  every  case,  have  a 
reasonable  opportunity  to  look  over  the  mortgage 
and  accompanying  papers,  to  calculate  and  ascertain 
the  amount  due ;  and  if  such  papers  are  not  present, 
lie  must  be  allowed  a  reasonable  time  to  get  them 
and  make  the  calculation.  He  cannot  be  bound 
under  the  penalty  or  at  the  hazard  of  losing  his 
entire  debt,  to  carry  at  all  times  in  his  head  the  pre- 
cise amount  due  on  any  particular  day."*"  But  the 
mortgagor  in  making  the  tender  may  demand  that 
the  mortgagee  do  whatever  is  necessary  to  his  com- 

*»  Houbie  v.  Volkening,  49  How.  Pr.  169  (N.  Y.). 
30  Potts  V.  Plaisted,  30  Mich.  149. 
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plete  protection.  He  may  demand,  for  instance,  a 
release  or  entry  of  satisfaction  of  the  mortgage,  or 
proof  of  the  demandant's  right  to  receive  payment 
where  another  than  the  mortgagee  himself  requests 
it.  But  it  will  spoil  the  tender  to  annex  the  condi- 
tion that  a  quit  claim  deed  or  an  assignment  of  the 
mortgage  be  executed  by  the  mortgagee.^^  If  per- 
sonal property  has  been  deposited  as  security  its 
return  may  be  demanded  at  the  time  of  the  tender. 
Where  diamonds  were  put  up  as  collateral  security, 
the  debtor  made  a  proper  tender  though  he  condi- 
tioned it  on  their  return.^*  . 

92.  Tender  on  the  law  day. — ^It  was  the  common- 
law  rule  that  the  mortgage  condition  could  be  as 
effectually  performed  by  tender  as  by  payment  on 
the  law  day.*^  Where  the  strict  rules  as  to  condi- 
tions prevailed,  it  was  obviously  a  necessity  that  the 
mortgagor  should  be  protected  to  this  extent  against 
the  wrong  doing  of  the  mortgagee — otherwise,  the 
estate  would  be  entirely  lost  to  him.  By  refusing 
the  tender,  the  mortgagee  makes  it  impossible  for 
the  mortgagor  to  perform  the  condition  strictly,  and 
he  should  not  be  permitted  to  profit  by  what  may 
be  termed  his  own  wrong.  But  the  debt  survived 
as  a  personal  obligation  of  the  mortgagor,  though 
he  was  revested  with  the  estate  which  had  been 
conveyed  to  secure  it. 

93.  Tender  before  the  law  day. — The  law  of  ten- 
der is  so  far  dependent  on  the  law  of  payment  that 

»i  Dodge  V.  Brewer,  31  Mich.  227. 

82  Cass  V.  Higenbotam,  100  N.  Y.  248,  3  N.  E.  189. 

88  Mitchell  V.  Eoberts,  17  Fed.  776,  5  McCrary  425  (TJ.  S.). 
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where  a  payment  cannot  be  enforced,  tender  will 
have  no  effect.  Before  the  law  day,  the  mortgagee 
has  no  duty  to  receive  payment  from  the  mortgagor 
and  it  would  seem  that  any  tender  by  the  latter  ought 
to  be  of  no  effect.  But  it  has  been  explained  pre- 
viously, that  if  the  principal  and  all  interest  which 
might  accrue  were  tendered  before  the  law  day,  the 
mortgagee  is  bound  to  accept  payment.  Similarly,  a 
tender  ought  to  be  efficacious.**  Obviously,  the  mort- 
gagee need  not  listen  to  a  tender  simply  of  the 
principal. 

94.  Tender  after  default. — The  strict  common- 
law  view  of  mortgages  which  once  prevailed  in  Eng- 
land required  an  actual  performance  of  the  terms 
of  the  condition,  without  which  the  title  of  the  mort- 
gagee became  absolute.  WLere  the  condition  was 
for  payment  on  the  law  day,  neither  tender  nor  pay- 
ment after  that  time  could  be  of  any  effect.  As  the 
view  of  the  courts  changed,  a  later  payment  at  least 
entitled  the  mortgagor  to  a  reconveyance,  but  wher- 
ever the  title  view  prevails  this  effect  was  not  given 
to  a  mere  tender.  In  such  jurisdic/tions,  "the  appro- 
priate office  of  a  tender  is  to  relieve  the  debtor  from 
subsequently  accruing  interest,  to  preserve  the  right 
of  redemption,  or  to  protect  him  from  the  costs  of 
the  suit  to  redeem."*"  A  tender  does  not  satisfy 
or  extinguish  the  ordinary  debt,  and  it  cannot  have 
that  effect  on  the  mortgage  debt. 

In  the  lien  j'urisdictions,  the  decisions  have  de- 
parted farther  from  the  ancient  common-law  rules 

»*  Hoyle  V.  Cazabat,  25  La.  Ann.  438. 
85  Jones,  Mortgages  (6th  ed.),  §  892. 
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as  to  tender,  ?:"'?»  +he  mortgagee  has  but  a  lien, 
heisheld  tolcsj  ^: :. .  ".'refusal 

to  accept  paymeiit.  of  the  debt.  It  is  not  even  neces- 
sary that  the  tender  be  kept  good  by  the  mortgagor's 
bringing  the  money  into  court  or  keeping  it  at>  the 
mortgagee's  demand,  in  order  to  extinguish  the 
lien.*^  But  where  the  lien  is  extinguished,  it  does 
not  follow  that  the  debt  is  satisfied.  It  must  be 
actually  paid.  And  though  the  lien  be  extinguished, 
the  mortgagor  may  be  denied  the  affirmative  relief 
of  cancellation  of  the  mortgage  unless  the  tender  is 
kept  good  or  the  debt  is  actually  paid.  As  said  by 
Mr.  Justice  Rapallo : 

"Although  the  authorities  cited  sustain  the  propo- 
sition that,  when  a  tender  has  been  duly  made  of  the 
full  amount  due,  it  will  discharge  the  lien,  and  be  a 
good  defence  against  its  enforcement  without  the 
tender  being  kept  good,  yet  we  are  clearly  of  opinion 
that  it~  should  be  kept  good  in  order  to  entitle  the 
mortgagor  to  the  affirmative  relief  whicn  ±^0  seeks 
in  this  action,  and  which  the  judgment  awards  him, 
namely,  ihe  extinguishment  of  the  mortgage.  A 
party  coming  into  equity  for  affirmative  relief  must 
himself  do  equity,  and  this  would  require,  that  he 
pay  the  debt  secured  by  the  mortgaige  and  the  costs 
and  interest,  at  least  up  to  the  time  of  the  tender. 
There  can  be  no  pretense  of  any  equity  in  depriving 
the  creditor  of  his  security  for  his  entire  debt,  by 
way  of  penalty  for  haying  declined  to  receive  pay- 
ment when  offered.    The  most  that  could  be  equita- 

ae  Kortright  v.  Cady,  21  N.  T.  343,  Leading  Illustrative  Cases.  See 
also  KnoUenberg  v.  Nixoiij  171  Mo.  445. 
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bly  claimed  would  be  to  relieve  the  debtor  from  the 
payment  of  interest  and  costs  subsequently  accruing, 
and  to  entitle  him  to  this  relief  he  should  have  kept 
his  tender  good  from  the  time  it  was  made.  If  any 
further  advantage  is  gained  by  a  tender  of  the  mort- 
gage debt,  it  must  rest  on  strict  legal  rather  than  on 
equitable  principles."" 

95.  Effect  of  tender. — The  effect  of  a  proper 
tender  is  always  to  stop  the  running  of  interest  on 
the'  debt.  This  is  really  a  punishment  of  the  mort- 
gagee for  his  folly  in  refusing  to  accept.  But  it  is 
usually  held  that  the  tender  must  be  kept  good  in 
order  to  have  this  effect.  This  advantage  may  be 
lost  by  the  mortgagor,  if,  when  at  a  later  time  a 
demand  is  made  of  him,  he  should  refuse  it.  If  less 
than  the  whole  amount  is  tendered,  there  is  no  such 
thing  as  a  pro  tanto  reduction  of  interest.  The 
right  to  interest  is  considered  to  be  a  thing  "inci- 
dental and  accessorial  to  the  debt,"  and  as  to  all 
such  things  the  tender  is  equivalent  to  payment. 
The  person  refusing  the  tender,  furthermore,  will 
be  liable  for  the  costs  of  a  later  proceeding  to  fore- 
close or  redeem  the  mortgage,  made  necessary  by 
his  refusal. 

37  Tuthill  V.  Morris,  81  N.  Y.  94. 
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PART  IV 
THE  MORTGAGE  ENFORCEMENT 

CHAPTER  XrV. 
BY  THE  MORTGAGOR— REDEMPTION. 

96.  Origin  of  the  right  to  redeem. — It  has  already 
been  explained  that  in  early  times  a  failure  to  pay 
the  debt  as  agreed  resulted  in  a  total  loss  of  his  inter- 
est in  the  mortgaged  property  by  the  mortgagor. 
Gradually  the  courts  of  equity  •  began  to  relieve 
against  forfeiture.  First,  it-  was  in  such  cases  as 
where  the  default  was  the  result  of  accident  that 
they  interfered  to  relieve  against  the  severity  of  the 
common  law.  But  by  the  time  of  Charles  I  it  was 
generally  recognized  in  equity  that  a  mortgagor 
might  always  redeem,  though  the  law  judges  contin- 
ued to  oppose  the  innovation.  The  result  is  well 
stated  by  Chancellor  Kent: 

"In  ascending  to  the  view  of  a  mortgage  in  the 
contemplation  of  a  court  of  equity,  we  leave  all  these 
technical  scruples  and  difficulties  behind  us.  Not 
only  the  original  severity  of  the  common  law,  treat- 
ing the  mortgagor's  interest  as  resting  upon  the  ex- 
act performance  of  a  condition,  and  holding  the  for- 
feiture or  the  breach  of  a  condition  to  be  absolute, 
by  non-payment  or  tender  at  the  day,  is  entirely 
relaxed;  but  the  narrow  and  precarious  character  of 
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the  mortgagor  at  law  is  changed,  under  the  more 
enlarged  and  liberal  jurisdiction  of  the  courts  of 
equity.  Their  influence  has  reached  the  courts  of 
law,  and  the  case  of  mortgages  is  one  of  the  most 
splendid  instances  in  the  history  of  our  jurispru- 
dence of  the  triumph  of  equitable  principles  over 
technical  rules  and  of  the  homage  which  those  prin- 
ciples have  received  by  their  adoption  in  the  courts 
of  law.  Without  any  prophetic  anticipation,  we  may 
well  say  that  'returning  justice  lifts  aloft  her  scale.' 
The  doctrine,  now  regarded  as  a  settled  principle, 
was  laid  down  in  the  reign  of  Charles  I,  very  cau- 
tiously, and  with  a  scrupulousness  of  opinion.  'The 
Court  conceived,  as  it  was  observed  in  chancery,  that 
the  said  lease  being  but  a  security,  and  the  money 
paid,  though  not  at  the  day,  the  lease  ought  to  be 
void  in  equity.'  The  equity  of  redemption  grew  in 
time  to  be  such  a  favorite  with  the  courts  of  equity, 
and  was  so  highly  cherished  and  protected,  that  it 
became  a  maxim  that,  'once  a  mortgage,  always  a 
mortgage.'  The  object  of  the  rule  is  to  prevent  op- 
pression; and  contracts  made  with  the  mortgagor,  tp 
lessen,  embarrass,  or  restrain  the  right  of  redemp- 
tion, are  regarded  with  jealousy,  and  general^  set 
aside  as  dangerous  agreements,  founded  in  uncon- 
scientious advantages  assumed  over  the  necessities 
of  the  mortgagor.     *     *     * 

"The  equity  doctrine  is,  that  the  mortgage  is  a 
mere  security  for  the  debt,  and  only  a  chattel  inter- 
est, and  that  until  a  decree  of  foreclosure,  the  mort- 
gagor continues  the  real  owner  of  the  fee.  The  equity 
of  redemption  is  considered  to  be  the  real  and  bene- 
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ficial  estate,  tantamount  to  the  fee  at  law;  and  it  is 
accordingly  held  to  be  descendible  by  inheritance, 
devisable  by  will,  and  alienable  by  deed,  precisely 
as  if  it  were  an  absolute  estate  of  inheritance  at  law. 
The  courts  of  law  have,  also,  by  a  gradual  and  almost 
insensible  progress,  adopted  these  equitable  views 
of  the  subject,  which  are  founded  in  justice,  and  ac- 
cord with  the  true  intent  and  inherent  nature  of 
every  such  transaction.  Except  as  against  the  mort- 
gagee, the  mortgagor,  while  in  possession,  and  be- 
fore foreclosure,  is  regarded  as  the  real  owner,  and 
a  freeholder,  with  the  civil  and  political  rights  be- 
longing to  that  character;  whereas  the  mortgagee, 
notwithstanding  the  form  of  the  conveyance,  has 
oinly  a  chattel  interest,  and  his  mortgage  is  a  mere 
security  for  a  debt.  This  is  the  conclusion  to  be 
drawn  from  a  view  of  the  English  and  American 
authorities."** 

97.  Stipulations  concerning  redemption. — No 
sooner  had  the  equity  of  redemption  become  firmly 
established  than  mortgagees  began  to  have  inserted 
in  the  mortgage  instruments  stipulations  narrowly 
confining  the  rights  of  the  mortgagor  after  default. 
Attempts  were  made  to  restrict  the  payment  to  the 
law  day,  or  to  allow  but  a  few  days  of  grace,  and 
after  default  to  have  the  mortgagor  agree  not  to 
redeem.  Invariably  such  attempts  were  futile.*® 
Courts  of  equity  zealously  guarded  against  a  for- 
feiture even  where  the  parties  had  most  expressly 
bargained  for  it.    This  is  what  is  meant  by  the  oft- 

88  4  Kent,  Commentaries,  p.  158. 

80  Batty  V.  Snook,  5  Mich.  231,  Leading  Illustrative  Cases. 
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repeated  phrase,  "Once  a  mortgage,  always  a  mort- 
gage."  The  principle  is  well  expressed  by  Pomeroy: 

"If  the  instrument  is  in  its  essence  a  mortgage, 
the  parties  cannot  by  any  stipulation,  however  ex- 
press and  positive,  render  it  anything  but  a  mort- 
gage^ or  deprive  it  of  the  essential  attributes  belong- 
ing to  a  mortgage  in  equity.  The  debtor  or  mort- 
gagor cannot,  in  the  inception  of  the  instrument,  as 
a  part  of  or  collateral  to  its  execution,  in  any  manner 
deprive  himself  of  his  equitable  right  to  come  in 
after  a  default  in  paying  the  money  at  the  stipulated 
time,  and  to  pay  the  debt  and  interest,  and  thereby 
to  redeem  the  land  froln  the  lien  and  encumbrance 
of  the  mortgage;  the  equitable  right  of  redemption, 
after  a  default,  if  preserved,  remains  in  full  force, 
and  will  be  protected  and  enforced  by  a  court  of 
equity,  no  matter  what  stipulations  the  parties  may 
have  made  in  the  original  transaction  purporting  to 
cutoff  this  right.  "'"^ 

The  United  States  Supreme  Court  states  the  prin- 
ciple quite  as  forcibly:  "It  is  an  established  doctrine 
that  an  equity  of  redemption  is  inseparably  con- 
nected with  a  mortgage;  that  is  to  say,  so  long  as 
the  instrument  is  one  of  security,  the  borrower  has, 
in  a  court  of  equity,  a  right  to  redeem  the  property 
upon  payment  of  the  l6an.  This  right  cannot  be 
waived  or  abandoned  by  any  stipulation  of  the  par- 
ties made  at  the  time,'  even  if  embodied  in  the  mort- 
gage. This  is  a  doctrine  from  which  a  court  of  equity 
never  deviates."*^    A  mortgage  may  contain  the 

*«  3  Pomeroy,  Equity  Jurisprudence,  §  1193. 

*i  Peugh  V.  Davis,  96  TJ.  S.  332,  336,  Leading  Illustrativi;  Cases. 
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most  explicit  time  limit  on  the  mortgagor's  right  to 
redeem,  and  yet  it  will  be  disregarded.  Time  is  not 
of  the  essence  of  a  mortgage  transaction. 

A  stipulation  may  be  unenforcible  as  part  of  a 
mortgage  transaction,  and  still  create  a  binding  con- 
tractual obligation.  A  mortgagee  may,  therefore, 
have  some  relief  in  contract,  but  it  is  impossible  to 
lay  down  any  general  rule  which  will  determine 
whether  this  is  true. 

98.  Collateral  agreements  affecting  redemption. 
— Not  only  are  stipulations  in  the  mortgage  itself  of 
no  effect  when  they  restrict  redemption  by  the  mort- 
gagor, but  that  result  cannot  be  accomplished  by  a 
collateral  or  outside  agreement.  The  equity  of  re- 
demption must  not  be  clogged  or  fettered.  As  said 
by  Lord  Lindley,  "The  doctrine,  'Once  a  mortgage, 
always  a  mortgage, '  m.eans  that  no  contract  between 
a  mortgagor  and  a  mortgagee  made  at  the  time  of 
the  mortgage  and  as  part  of  the  mortgage  transac- 
tion, or,  in  other  words,  as  one  of  the  terms  of  the 
loan,  can  be  valid  if  it  prevents  the  mortgagor  from 
getting  back  his  property  on  paying  off  what  is  due 
on  his  security.  Any  bargain  which  has  that  effect 
is  invalid  and  is  inconsistent  with  the  transaction 
being  a  mortgage."*^  But  this  does  not  mean  that 
the  mortgagee  cannot  at  the  time  of  the  loan  exact 
more  benefit  than  will  come  to  him  from  the  payment 
of  the  principal  and  interest.  Within  limits,  some 
collateral  advantages  may  be  demanded.**  Other- 
wise, it  would  be  impossible  in  many  cases  to  get 

<2  Samuel  v.  Jarrah  Timber,  etc.,  Corporation,  1904,  App.  Gas.  323  (Eng.). 
43 Biggs  V.  Hoddinott,  1898,  2  Chancery  Div.  307  (Eng.). 
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loaBS.  Care  must  be  taken  to  see  that  agreements 
for  such  advantages  do  not  violate  the  usury  laws, 
and  many  courts  will  scrutinize  them  closely  to  this 
end.  Where  a  mortgagee  was  a  cotton  merchant  and 
the  mortgagor  of  cotton  agreed  in  case  of  default  to 
pay  one  month's  storage,  the  Alabama  Court  held 
that  this  was  an  attempt  to  exact  a  usurious  rate  of 
interest  and  the  agreement  was  not  enforced.**  But 
the  parties  to  a  mortgage  may  agree  upon  certain 
limitations  if  these  do  not  tend  to  restrict  unduly 
the  equity  of  redemption  and  if  the  agreement  is 
fair  and  reasonable.  Thus,  they  may  extend  the  time 
for  the  payment  of  the  debt'  and  thereby  postpone 
the  time  for  possible  redemption. 

99.  Release  of  equity  of  redemption. — Having 
once  determined  that  a  transaction  is  a  mortgage,  no 
contemporaneous  agreement  by  which  the  mort- 
gagor gives  up  his  right  to  redeem  can  be  effectual 
for  any  purpose.  But  this  does  not  prevent  a  later 
release  of  the  equity  of  redemption  to  the  mortgagee, 
if  it  is  made  on  proper  consideration  and  under  cir- 
cumstances which  raise  no  suspicion  of  hardship  or 
oppression.  The  mortgagee  has  the  upper  hand  and 
courts  will  scrutinize  a  release  agreement  very  care- 
fully to  make  sure  that  he  has  not  abused  his  power. 
As  was  said  by  the  United  States  Supreme  Court, 
"A  subsequent  release  of  the  equity  of  redemption 
may  be  made  to  the  mortgagee.  There  is  nothing  in 
the  policy  of  the  law  which  forbids  the  transfer  to 
him  of  the  debtor's  interest.    The  transaction  will, 

■>* TJhlf elder  &  Co.  v.  Carter's  Admr.,  64  Ala.  527,  Leading  Illustrativb 
Cases. 
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however,  be  closely  scrutinized  so  as  to  prevent  any 
oppression  of  the  debtor.  Especially  is  this  neces- 
sary, as  was  said  on  one  occasion  by  this  court,  when 
the  creditor  has  shown  himself  ready  and  skilful  to 
take  advantage  of  the  necessities  of  the  borrower."*® 
The  gross  inadequacy  of  the  consideration  for  the 
release  would  certainly  be  one  of  the  circumstances 
from  which  oppression  would  be  found.  If  a  rplease 
is  improperly  obtained  by  the  mortgagee,  it  is  no  bar 
to  later  redemption  by  the  mortgagor.*® 

100.  Who  may  redeem. — ^A  person  who  seeks  to 
redeem  the  mortgaged  premises  must  have  some 
equitable  interest  so  entitling  him.  The  general  rule 
is  that  any  person  who  has  such  an  interest  as  would 
be  injured  by  a  foreclosure  may  redeem.  One  who 
owns  an  equity  in  a  part  of  the  mortgaged  property 
may  redeem  the  whole,  though,  of  course,  as  to  the 
other  part  he  will  succeed  to  the  position  of  the 
mortgagee.  The  interest  should  be  derived  directly 
from  the  mortgagor.  A  wife  of  a  mortgagor,  with 
dower  either  inchoate  or  consummate,  may  redeem 
the  premises  so  as  to  protect  herself.  A  purchaser 
from  the  mortgagor  may  redeem;  and  this  is  true 
though  the  contract  of  purchase  is  still  executory, 
if  he  has  a  right  tO'  specific  performance.  After  the 
sale  of  the  property,  a  mortgagor  no  longer  has  a 
right  to  redeem  unless  the  terms  of  the  sale  have 
reserved  the  right,  as  by  the  purchaser's  assumption 
of  the  mortgage  debt.*^    If  the  mortgagor  is  dead, 

45  Peugh  V.  Davis,  96  U.  S.  332,  Leading  Illustrative  Cases. 
4«  Shouler  v.  Bonander,  80  Mich.  531,  45  N.  W.  487. 
47  Noyea  y.  Hall,  97  U.  S.  34. 
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his  heirs  or  devisees  are  the  proper  persons  to  re- 
deem. Creditors  of  the  mortgagor  have  no  right  to 
redeem  unless  they  have  first  proceeded  directly 
against  the  mortgagor's  equity.  Whe^e  there  are 
senior  and  junior  mortgages  on  the  same  property, 
a  subsequent  mortgagee  may  redeem  from  the  prior 
one  unless  there  are  special  circumstances  calling  for 
a  continuance  of  the  prior  mortgagee's  investment.** 

The  mortgagee  canriot  be  forced  to  submit  to  the 
inconvenience  of  several  partial  redemptions.  It  is 
for  this  reason  that  a  purchaser  of  part  of  the  prop- 
erty from  the  mortgagor  may  redeem  the  whole.  But 
where  there  are  several  mortgages  on  the  same  prop- 
erty, given  to  a  mortgagee  to  secure  different  debts, 
each  may  be  redeemed  independently.  The  parties 
may  by  agreement  make  an  apportionment  of  the 
mortgage  debt  so  that  it  will  admit  of  partial  re- 
demptions. 

At  common  law  a  foreclosure  by  the  mortgagee 
will  cut  off  all  right  of  redemption  in  persons  who 
are  made  parties  to  the  foreclosure  suit.  But  the 
statutes  frequently  give  to  the  mortgagor  an  addi- 
tional period  of  six  months  after  the  foreclosure  in 
which  to  redeem.  This  is  purely  a  statutory  right 
and  must  be  distinguished  from  the  ordinary  eqmty 
of  redemption.  Being  statutory,  the  terms  of  the 
statute  must  be  carefully  complied  with. 

101.  Conditions  of  redemption.— The  equity  of 
redemption  must  be  exercised  on  equitable  princi- 
ples. There  must  be  an  actual  payment  or  valid 
tender  of  all  that  is  fairly  due  to  the  mortgagee  on 

<8  Jones,  Mortgages  (6th  ed.),  §  1064.     ' 
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the  mortgage  obligation.  It  is  for  this  reason  that 
a  mortgage  may  bind  the  property  even  after  the 
Statute  of  Limitations  has  barred  an  action  on  the 
debt  itself.*®  If  the  mortgagee  has  been  forced  to 
pay  off  a  prior  incmnbrance,  the  amount  paid  must 
be  added  to  the  mortgage  debt.  But  the  mortgagee 
cannot  demand  payment  of  other  debts  which  the 
mortgagor  may  owe  him.  In  England,  a  mortgagee 
was  formerly  permitted  to  consolidate  a  number  of 
mortgages  against  the  same  mortgagor  and  demand 
a  redemption  of  aU  of  them  at  the  same  time.  But 
this  doctrine  of  consolidation  has  nevei;  gained  much 
foothold  in  the  United  States.  The  mortgagor  must 
also  pay  or  tender  any  amounts  which  the  mortgagee 
has  been  forced  to  expend  in  the  protection  of  the 
property,  as  for  necessary  repairs.  If  the  mortgagee 
has  begun  a  foreclosure  suit,  he  must  be  repaid  aU 
that  he  has  been  forced  to  expend  upon  it. 

The  mortgagor  must  tender  interest  from  the  time 
the  debt  was  contracted  until  the  time  of  redemp- 
tion, deducting  any  payments  made,  unless  a  tender 
has  stopped  the  running  of  interest.  If  a  rate  of 
interest  is  specified,  it  must  be  computed  at  that  rate 
for  the  whole  period.  If  no  rate  is  specified,  t^e  legal 
.  rate  must  preTail,  according  to  the  law  of  the  state 
where  the  property  is  situated.*^**  Though  the  mort- 
gagee has  proved  against  the  estate  of  his  insolvent 
debtor  and  received  a  dividend  on  the  amount  due 
him,  he  is  still  entitled  to  the  payment  in  full  of  his 
obligation. 

40  Eodriguez  v.  Haynes,  76  Tex.  225,  13  S.  W.  296. 
soMallory  v.  Aspinwall,  2  Day  280  (Conn.). 
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If  the  mortgage  obligation  is  not  a  money  debt, 
redemption  is  still  possible  wherever  the  obligation 
will  admit  of  mdiiey  measurement.  Thusy  it  has  been 
held  that  a  mortgage  for  support  and  njiaintenance 
may  be  redeemed,^^  the  computation  being-  accord- 
ing to  the  standard  mortality  tables, 

102.  Contribution. — ^Where  a  redemption  by  one 
person  redouijds  to  the  benefit  of  others  who  have 
interests  in  the  property,  the  person  so  redeeming 
will  usually  be  entitled  to  contribution.  But  this  will 
not  be  true  if  the  debt  was  personal  to  the  one  who 
redeems.  Where  tenants  in  common  are  jointly  liable 
for  the  mortgage  debt,  the  one  paying  it  is  entitled 
to  contribution  from  the  other  and  may  enforce  his 
right  against  the  co-tenant's  interest  in  the  land.^^ 
But  if  it  were  a  debt  for  which  neither  tenant  is  per- 
sonally liable,  there  would  be  no  claim  to  contribu- 
tion, though  the  co-tenant's  interest  in  the  land 
might  have  been  foreclosed  against  and  has  been  re- 
lieved of  its  quasi-liability.  The  right  Of  contribu- 
tion cannot  be  asserted  except  where  the  equities  of 
the  parties  are  equal,  for  it  is  equitable  in  its  nature. 
If  a  mortgagor  dies,  devising  the  mortgaged  lands  to 
A  for  life,  remainder  to  B,  either  A  or  B  may  redeem 
and  will  be  entitled  to  contribution  from  the  other, 
the  relative  value  of  the  estates  being  computed  ac- 
cording to  Standard  mortality  tables. 

103.  Redemption  procedure.^In  some  states  the 
statutes  create  a  legal  right  of  redemption.  But,  in 
the  absence  of  a  statute,  the  rights  cannot  be  as- 

51  Bryant  v.  Erskine,  55  Me.  153. 

52  Walker  v.  Sarven,  41  Fla.  210,  25  So.  885. 
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serted  in  a  law  court,  but  must  be  asserted  by  a  bill 
in  equity.  The  ordinary  rules  of  equity  pleading  and 
practice  apply,  in  the  absence  of  statutory  modifica- 
tion. The  bill  should  show  the  debt  secured  and  pay- 
able, offer  to  pay  what  is  admitted  or  shall  be  found 
to  be  due,  pray  for  an  accounting  by  the  mortgagee, 
ask  a  reduction  of  rents  and  profits  if  they  have  been 
received  by  the  mortgagee,  and  it  should  contain  a 
prayer  for  whatever  relief  the  plaintiff  seeks.  All 
persons  who  are  interested  in  the  security  or  in  the 
equity  of  redemption  should  be  made  parties  to  the 
suit,  either  plaintiff  or  defendant.  If  a  junior  mort- 
gagee seeks  to  redeem,  he  should  join  the  mortgagor 
and  all  prior  mortgagees  as  parties.  Jf  there  is 
necessity  for  an  accounting  and  probability,  that  com- 
plications may  arise  in  making  it,  the  usual  practice 
is  to  refer  it  to  a  master. 

The  usual  decree  declares  that  the  plaintiff  may 
redeem  on  paying  the  amount  due  and  the  costs  of 
the  suit,  and  directs  the  defendant  thereupon  to  dis- 
charge the  mortgage  and  deliver  up,  the  property. 
Some  time  is,  usually  given  to  the  plaintiff  in  which 
to  make  the  payment,  the  amount  being  at  the  dis- 
cretion of  the  court.  Additional  time  may  be  given 
by  the  court  where  special  circumstances  demand  it. 
The  effect  of  the  plaintiff-'s  failure  to  pay  within  the 
time  allotted  is  that  the  mortgage  is  foreclosed  ;^^  the 
defendant's. judgment  for  costs  has  the  same  effect 
as  a  decree  in  a,  foreclosure  suit.  That  effect  is  also 
given  to  a  decree  dismissing  the  plaintiff's  biU  and 
giving  the  defendant  his  costs. 

63  Stevens  v.  Miner,  110  Mass.  57. 
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104.  Bars  to  redemption. — Since  the  mortgagor's 
right  to  redeem  is  equitable  and  not  legal,  the  Stat- 
•ute  of  Limitations  does  not  directly  apply  to  it.  But 
courts  of  equity  will  apply  the  Statute  by  analogy/* 
and  if  the  mortgagee  has  possessed  for  twbnty  years 
without  any  recognition  of  the  mortgagor's  inter- 
ests, it  is  usually  held  that  the  right  to  redemption 
is  barred.  No  right  to  redeem  arises  until  after  the 
maturity  of  the  debt,  so  the  twenty  years  must  be 
computed  from  that  time.  'If  the  statutory  period  is 
less  than  twenty  years,  the  analogy  holds,  and  dis- 
abilities extending  the  statutory  period  are  given  thfe 
same  effect  in  extending  the  time  for  redemption. 
If,  for  instance,  A  were  an  infant  15  years  old  at  the 
time  of  the  first  accrual  of  the  right  to  redeem,  the 
time  allowed  him  would  be  extended. 

Under  some  circumstances  the  mortgiagor  may  be 
estopped  to  redeem,  as  where  he  Convey^  the  prem- 
ises to  the  mortgagee,  or  acquiesces  in  the  mort-. 
gagee's  conveyance  to  a  stranger. 

105.  Account  by  mortgagee. — The  general  prin- 
ciples governing  the  mortgagee's  liability  to  account 
have  been  discussed  in  a  previous  chiapter.  The  ac- 
count can  be  demanded  by  the  mortgagor  only  when 
he  seeks  to  redeem — ^his  right  to  an  accoimt  is  an  in- 
cident of 'his  right  to  redeem,  and,  therefore,  cogniza- 
ble in  title  jurisdictions  only  in  equity.  Further- 
more, the  liability  cannot  be  disassociated  from  the 
mortgagee's  position  as  such — if  he  had  entered  on 
the  mortgaged  premises,  not  in  recognition  of  the 
mortgage,  but  as  trespasser,  he  could  not  be  forced 

s*  Barnes  v.  Boardman,  152  Mass.  391,  25  N.  E.  623. 
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to  account,  though  he  would  be  liable' for  the  tres- 
pass. But  a  mortgagee  in  possession  after  default 
wiU  be  presumed  to  possess  as  mortgagee. 
>  The  right  to  compel  an  accounting  belongs  primar- 
ily to  the  mortgagor,  but  it  may  be  asserted  by  any 
person  entitled  to  redemption.  "The  junior  mort- 
gagee has  no  right  to  compel  an  accounting  when  the 
mortgagqr  has  no  such  right;  for  it  is  through  the 
mortgagor,  and  the  equity  existing  between  him  and 
the  senior  mortgagee,  that  he  is  enabled  to  compel 
an  application  of  the  rents  and  profits  to  the  satis- 
faction of  the  senior  mortgagee.  For  these  reasons 
it  is  weU  settled  that,  in  order  to  charge  a  mortgagee 
with  rents  and  profits,  it  must  be  shown  that  he  has 
occupied  the  mortgaged  premises  under  his  mort- 
gage. If  the  title  of  the  mortgagor  has  been  divested^ 
and  the  mortgagee  has  been  in  possession  imder  a 
title  derived  from  the  mortgagor,  he  is  not  charge- 
able with  the  rents  and  profits  of  the  mortgaged 
premises."®' 

The  accounting  is  in  a  sense  mutual.  The  mort- 
gagee is  not  only  held  for  what  he  has  actually  re- 
ceived from  the  mortgaged  property — ^he  must  be 
accredited  with  proper  payments  made  for  its  pro- 
tection, such  as  taxes,  insurance  premiums,  pay- 
ments to  discharge  prior  mortgages,  and  cost  of  nec- 
essary repairs  and  reasonable  improvements.  The 
general  rule  as  to  improvements  is  well  expressed 
by  Justice  Denio : 

"Where  the  conventional  relation  of  mortgagor 
and  mortgagee  is  shown  and  acknowledged  between 

55  Gaskell  v.  Viquesney,  122  Ind.  244,  23  N.  E.  791. 
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the  parties,  there  is  no  reason  why  the  latter  should 
be  allowed  to  obstruct  the  right  of  redemption  by 
expending  money  upon  improvements.  He  can  at 
any  time  call  upon  the  debtor,  by  suit  of  foreclosure, 
to  elect  whether  he  will  pay  the  debt  or  incur  an 
absolute  forfeiture;  and  if  he  is  found  making 
costly  improvements  there  is  good  reason  to  suspect 
a  design  to  avail  himself  of  the  present  inability  of 
the  debtor  to  discharge  the  incumbrance  in  order  to 
confirm  his  title  to  the  estate  by  embarrassing  the 
right  of  redemption.  The  general  rule  is,  therefore, 
understood  to  be  that  upon  taking  the  account  in  a 
suit  for  redemption  against  a  mortgagee  in  posses- 
sion, he  is  to  be  charged  with  the  rents  and  profits, 
and  be  allowed  only  for  necessary  reparations."®^ 

38  Mickles  v.  Dillaye,  17  N.  Y.  80. 
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CHAPTER  XV. 
BY  THE  MORTGAGEE— FORECLOSURE  BT  SUIT. 

106.  Origin  and  nature  of  the  remedy. — ^It  was  an 
inevitable  consequence  of  the  recognition  of  the 
mortgagor's  right  to  redeem  that  a  correlative  right 
should  be  invented  for  the  mortgagee.  The  trans- 
action had  to  be  closed.  He  could  not  fprever  hold 
the  land  subject  to  an  uncertain  redemption.  As 
early  as  the  reign  of  Charles  I  bills  began  to  be  filed 
by  mortgagees  asking  to  be  relieved  of  the  mort- 
gagor's equity  of  redemption.'^  It  was  a  strict  fore- 
closure which  was  allowed,  with  the  result  that  the 
title  of  the  mortgagee  became  absolute.  Thereafter, 
the  mortgagee  held  as  if  there  had  been  no  condition 
in  his  original  deed.  This  strict  foreclosure  survived 
until  a  late  day  in  England,  but  in  this  country,  ex- 
cept in  cases  of  mortgages  to  secure,  the  purchase 
price,  it  has  long  since  fallen  into  general  disuse."* 
It  has  been  superseded  by  a  much  completer  and 
more  logical  remedy  of  foreclosure  by  sale  under  de- 
cree of  court.  In  its  new  form,  therefore,  the  fore- 
closure suit  is  a  proceeding  to  collect  the  mortgage 
debt  by  resorting  to  the  mortgaged  property  for  its 
satisfaction.  It  has  many  of  the  ear-marks  of  a  pro- 
ceeding in  rem,  though  it  does  not  lose  its  character 

B7  Spence,  Equity  Jurisdiction,  p.  601. 

58  In  one  or  two  states  it  is  still  used.  Lightcap  v.  Bradley,  186  HI.  510, 
58  N.  E.  221.  In  some  states  it  was  never  used.  Davis  v.  Holmes,  55  Mo. 
349. 
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as  a  personal  action  against  the  mortgagor.  The 
mortgagee  will  never  have  undue  advantage  because 
of  the  mortgagor's  default.  The  foreclosure  by  sale 
carries  out  the  security  notion  of  the  mortgage  rela- 
tion, with  the  result  that  the  mortgagor  will  have 
the  benefit  of  any  surplus  which  may  remain  after 
the  mortgagee  is  satisfied, 

107.  Jurisdiction. — Bills  to  foreclose  were  orig- 
inally entertained  only  in  courts  of  equity,  but  in 
many  states  the  law  courts  exercise  some  jurisdic- 
tion to  foreclose,  usually  the  result  of  statute.  But 
the  remedies  of  the  mortgagor  are  cumulative  and 
he  may  still  pursue  his  equity  remedy  though  the 
statute  permits  a  foreclosure  at  law.  If  a  particular 
coiu't's  jurisdiction  is  limited  to  cases  iiivolying  a 
certain  amount,  as  is  that  of  the  Court  of  Appeals 
in  Missouri,  the  amount  of  the  debt  wUl  determine 
whether  it  may  entertain  a  bill  to  foreclose.  If  land 
has  been  mortgaged,  the  suit  of  foreclosure  should 
be  brought  in  the  county  where  the  land  is,  since  it 
is  really  a  proceeding  in  rem,  but  the  statutes  in 
some  states  provide  for  foreclosure  at  the  residence 
of  the  mortgagor.  But  in  every  case,  the  suit  is  so 
far  an  action  in  personam  that  personal  jusisdiction 
over  the  mortgagor  must  be  had  before  it  can  be 
entertained.  If  the  property  is  in  two  states,  as -is 
frequently  true  where  railroads  are  mortgaged,  two 
foreclosure  suits  are  necessary,  for  an  agent  of  a 
court  of  one  state  can  be  given  no  valid  authority  to 
deal  with  property  situated  in  another  jurisdiction.''® 

The  foreclosure  suit  cannot  be  turned  into  a  trial 

ssWatkins  v.  Holman's  Lessee,  16  Pet.  25  (U.  S.). 
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of  questions  which  are  not  strictly  those  arising  out 
of  the  mortgage  relation.  As  said  by  the  Michigan 
Court,  through  Graves,  J.:  "A  court  of  equity  is 
not  the  appropriate '  tribunal,  nor  is  a  foreclosure 
suit  a  suitable  proceeding  for  the  trial  of  claims  to 
the  legal  title  which  are  hostile  and  paramount  to 
the  interests  and  rights  and  title  of  both  the  mort- 
gagor and  mortgagee.  Such  a  trial  will  neither  fall 
in  with  the  nature  of  the  jurisdiction,  or  the  genius 
or  frame  of  the  particular  remedy."*" 

108,  Parties  to  the  suit. — The  mortgagee  is  the 
person  ,  primarily  interested  in  foreclosure,  or  his 
assignee,  if  he  has  parted  with  his  interest.  But  if 
other  persons  have  a  direct  interest  in  the  suit,  they 
may  properly  join  as  plaintiffs.  If  they  refuse  to 
join  as  plaintiffs,  they  will  not  be  bound  by  the  de- 
cree imless  they  are  joined  as  defendants,  for  no  one 
can  be  made  a  plaintiff  against  his  will.  If  the  mort- 
gagee has  made  an  absolute  assignment,  he  cannot 
thereafter  prosecute  the  suit  even  for  the  benefit  of 
his  assignee.*^  A  junior  mortgagee  may  maintain  a 
bill  to  foreclose  his  own  mortgage,  though,  of  course, 
the  senior  mortgagee  cannot  be  adversely  affected' 
thereby. ,  The  assignee  of  the  mortgagee  can  in  most 
states  prosecute  the  action  in  his  own  name,  as  a  re- 
sult of  the  generalrule  permitting  the  real  party 
in  interest  to  sue,  and  this  may  be  true  even  where 
his  assignment  is  not  in  legal  form.  The  assignee  of 
the  mortgage  note,  alone,  is  generally  permitted  to 
foreclose  the  mortgage,   and  without  joining  the 

foSummerB  v.  Bromley,  28  Mich.  125,  Leading  Illustrative  Cases. 
61  Barraque  &  Mason  v.  Manuel,  7  Ark.  516. 
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mortgagee  as  a  party.  After  the  death  of  the  mprt- 
gagee,  his  personal  representative,  and  riot  his  heir, 
is  the  proper  party  to  sue  for  foreclosure.  The  heir 
cannot  maintain  the  bill,  nor  need  he  be  joined  by  the 
personal  representative.  If  there  are  joint  mort- 
gagees, all  of  them,  should  join  as  plaintiffs,  but  if 
any  refuse,  he  may  be  made  a  defendant  by  the 
others;  if  one  dies,  the  survivors  may  sue. 

All  persons  who  have  any  interest  ia  the  equity  of 
redemption,  and  who  may  be  affected  in  any  way 
by  the  decree  of  foreclosure,  should  be  joined  as  par- 
ties defendant.  A  purchaser  of  the  mortgaged  estate 
from  the  mortgagor  is  such  a  person.  But  if  the 
mortgagor  has  conveyed  his  entire  interest  in  the 
property,  he  is  a  necessary  party  only  where  /per- 
sonal judgment  is  sought  against  him.  If  the  mort- 
gagor is  dead,  his  heirs  are  indispensable  parties.  If 
the  wife  of  the  mortgagor  joined  in  the  mortgage,  she 
is  a  necessary  party  if  the  decree  bars  her  dower  ab- 
solutely.®^ Junior  mortgagees  may  be  joined  as  de- 
fendants by  the  senior  mortgagee  in  order  that  they 
may  be  bound  by  the  decree,  but  they  are  not  neces- 
sary parties.  If  the  mortgagor's  tenant  is  in  posses- 
sion of  the  premises,  he  may  properly  be  joined  as  a 
defendant. 

The  failure  to  join  any  necessary  party  is,  of 
course,  fatal  to  the  plaintiff's  bill.  A  distinction  is 
to  be  made  between  parties  proper  and  parties  neces- 
sary. The  failure  to  join  a  proper  party  puts  him 
beyond  the  reach  of  the  decree,  but  makes  it  none  the 
less  effective  as  to  those  who  are  actually  joined. 

62  Chadbourn  v.  Johnston,  119  N.  C.  282,  25  S.  E.  705. 
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109.  Procedure. — The  bUl  or  complaint  need  not 
set  out  the  mortgage  word  for  word,  but  a  copy  of  it 
should  be  filed  and  incorporated  into  the  bill  by  ref- 
erence. The  indebtedness  of  the  mortgagor  should 
be  clearly  stated,  though  it  is  unnecessary  to  file  a 
copy  of  the  mortgage  note  or  bond  if  only  foreclosure 
is  asked.  Similarly,  the  amount  due  must  be  stated 
definitely,  or,  if  it  is  unliquidated,  sufficient  facts  for 
computing  it.  The  bill  should  contain  an  accurate 
description  of  the  property  against  which  relief  is 
demanded;  in  most  cases,  a  sufficient  description  may 
be  copied  from  the  mortgage  itself.  It  must  be  shown 
that  the  cause  of  action  has  accrued  either  by  breach 
of  condition  or  non-payment  of  tlie  debt.®* 

The  complaint  should  also  state  the  plaintiff's 
right  to  the  mortgage  and  that  the  interests  of  each 
of  the  defendants  are  subject  to  the  mortgage,  but 
it  need  not  describe  particularly  the  interest  which 
each  defendant  claims  to  have  in  the  property.  The 
prayer  for  relief  is  an  important  part  of  the  bill,  and 
no  personal  judgment  against  the  mortgagor  for  the 
deficiency  will  be  given  if  the  bill  does  not  ask  for  it. 
A  foreclosure  and  sale  will  usually  be  awarded  under 
a  prayer  for  general  relief,  if  the  facts  pleaded  and 
proved  show  it  to  be  proper.®*  The  production  of 
a  note  and  the  mortgage  securing  it  will  make  a 
prima  facie  case  for  the  complainant.  The  burden 
is  then  on  the  defendant  to  prove  his  special  defense. 

110.  Defenses. — It  is  no  defense  to  the  foreclos- 
ure suit  that  the  debt  secured  has  been  barred  by  the 

88  Eyan  v.  Holliday,  110  Ckl.  335,  42  Pac.  891. 
8*  Hait  V.  Ensign,  61  Iowa  724,  17  N.  W.  163. 
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Statute  of  Limitations,***  or  that  a  judgment  has  been 
recovered  by  the  mortgagee  on  the  note  or  bond 
secured.  The  non-maturity  of  the  debt  is  a  good  de- 
fense, but  it  is  not  open  to  the  defendant  to  com- 
plain of  breaches  of  independent  covenants  con- 
tained in  the  mortgage.  If  satisfaction  of  the  debt 
is  pleaded,  it  must  be  clearly  proved;  the  court  will 
not  conjecture  from  vague  indications.  If  the  debt 
has  been  overpaid,  the  mortgagor  may  file  a  cross- 
bill for  relief.  The  validity  of  the  mortgage  may  be 
attacked,  in  defense  to  a  foreclosure,  for  fraud  or 
duress,  or  for  want  of  consideration.*®  But  if  the 
suit  is  by  an  assignee  of  the  mortgagee,  it  is  no  de- 
fense to  the  mortgagor  that  there  was  no  considera- 
tion for  the  assignment.  Generally,  the  same  de- 
fenses may  be  made  .in  the  foreclosure  suit  which 
would  be  open  to  the  defendant  in  a  suit  on  the  debt 
or  obligation.  It  is  no  defense  that  the  mortgagee 
seeks  to  foreclose  with  an  improper  motive,^*^  though 
relief  may  be  denied  because  of  fraudulent  conduct 
of  the  mortgagee  toward  either  the  mortgagor  or 
junior  creditors^ 

111.  The  relief  granted. — The  foreclosure  decree 
is  reaUy  in  rem— it  is  against  the  thing,  rather  than 
the  person.  There  is  a  judicial  finding  of  the  amount 
due  under  the  mortgage  and  of  the  persons  liable  for 
it,  with  an  order  that  if  it  is  not  paid  within  a  certain 
reasonable  time  set,  the  property  proceeded  against 
shall  be  sold  and  the  proceeds  applied  to  the  pay- 

osLevria  v.  Sehwenn,  93  Mo.  26,  2  S.  W.  391. 

88  Colt  V.  McConnell,  116  Ind.  249,  19  N.  E.  106;  Derrick  t.  Sams,  98 
Ga.  397,  25  8.  B.  509. 

«'  Trenor  v.  LeCount,  84  Hun  426  (N.  Y.),  32  N.  T.  Supp.  412.  , 
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ment  of  the  debt.  TMs  is  to  be  distinguished  from 
the  strict  foreclosure  which  in  early  times  was  the 
corollary  of  the  equity  of  redemption— in  a  strict 
foreclosure,  the  claims  of  the  mortgagor  are  extin- 
guished, with  the  result  that  the  mortgagee's  title 
becomes  absolute.  If  the  mortgaged  property  is 
plainly  more  than  adequate  for  the  satisfaction  of 
the  debt,  the  decree  may  direct  a  sale  of  only  such 
portion  as  wiU  satisfy  it.  It  is  usually  provided  that 
the  plaintiff  may  become  a  purchaser  at  the  sale,  but 
he  may  purchase  though  there  is  no  such  provision. 
A  personal  judgment  against  the  defendant  for  the 
debt,  or  for  such  portion  of  it  as  is  not  satisfied  out 
of  the  proceeds  of  the  sale,  is  not  strictly  a  part  of 
the  foreclosure  decree;  but,  if  such  relief  is  asked, 
the  court  having  taken  jurisdiction  should  proceed 
to  award  such  relief  in  a  proper  case.  But  the  mort- 
gagee is  fully  protected  if  this  further  relief  is  not 
given,  for  he  may  still  .proceed  in  a  separate  action 
for  the  recovery  of  a  personal  judgment,  and  the 
foreclosure  is  a  defense  to  such  action  only  in  so  far 
as.it  results  in  satisfaction  of  the  debt. 

The  relief  in  the  foreclosure  suit  must  of  necessity 
conform  to  the  pleadings  and  its  scope  is  limited  by 
the  terms  of  the  prayer.  But  where  the  prayer  is 
for  a  strict  foreclosure,  the  courts  usually  proceed  to 
decree  a  sale  if  the  case  warrants.**  No  attempt 
should  be  made  in  the  decree  to  interfere  with  the 
rights  of  persons  not  parties  to  the  suit,  and  if  made 
it  will  be  futile.  For  the  convenience  of  the  mort- 
gagee, in  ease  of  strict  foreclosure,  and  of  the  pur- 

6S  Sage  T.  McLaughlin,  34  Wis.  550. 
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chaser  at  the  sale  in  other  cases,  the  decree  usually 
contains  a  provision  for  possession  of  the  premises. 
The  amount  of  debt  must  be  clearly  stated  in  the  de- 
cree so  that  further  computation  by  officers  of  the 
court  will  be  imnecessary.  It  may  include  not  merely 
the  principal  and  interest,  but  also  reimbursement 
and  compensations  to  which  the  mortgagee  is  enti- 
tled— such  as  payments  of  taxes  on  the  property, 
insurance  premiums  paid  under  agreement  with  the 
mortgagor,  and  costs  of  the  foreclosure  proceedings. 
Charges  for  which  the  mortgagee  is  accoimtable 
should  be  deducted  in  computing  the  amount  due. 

112.  The  foreclosure  sale. — The  order  for  the  sale 
of  the  mortgaged  property  to  satisfy  the  debt  is 
directed  to  an  officer  of  the  court,  usually  the  sheriff 
or  marshal,  and  his  acts  in  execution  thereof  are,  in 
contemplation  of  law,  the  acts  of  the  court.  For  the 
guidance  of  such  officer,  the  decree  should  accurately 
describe  the  premises  to  be  sold  and  spell  out  with 
particularity  the  terms  and  conditions  of  the  sale. 
Such  details  as  time  and  place  are  usually  left  to 
the  discretion  of  the  officer  working  the  sale,  but  he 
is  at  all  times  subject  to  the  supervision  of  the  court 
itself.  It  is  his  duty  to  conduct  the  sale  in  a  fair 
and  impartial  manner,  to  the  end  that  the  highest 
possible  price  may  be  obtained.  Due  notice  must 
be  given  as  required  by  the  statutes,  which  are 
usually  very  explicit  on  this  point.  Unless  there  is 
a  special  agreement  authorizing  it,  the  sale  should 
not  be  made  for  credit.  The  entire  property  need 
not  be  sold  at  once,  unless  this  is  necessary  to  pre- 
vent sacrifice.    In  some  situations,  partial  sales  are 
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necessary.  Where  A,  the  mortgagor,  assigns  one- 
third  of  the  property  to  B,  and  later  another  third 
to  C,  equity  demands  that  the  parcels  be  taken  in 
the  i^nverse  order  of  their  alienation.*®  That  which 
A  still  holds  will,  therefore,  be  taken  first,  and  then 
that  which  was  assigned  to  C.  But  this  rule  will 
not  be  applied  to  the  prejudice  of  the  mortgagee — 
his  security  against  the  whole  property  must  al- 
ways be  enforcible.  The  correctness  of  this  rule 
of  inverse  order  was  questioned  by  Mr.  Justice  Story 
as  follows : 

"As  between  subsequent  purchasers  or  ineiun- 
brancers,  each  trusting  to  his  own  security  upon  the 
separate  estate  mortgaged  to  him,  it  is  difficult  to 
perceive  that  either  has  any  superiority  of  right  or 
equity  over  the  other;  on  the  contrary,  there  seems 
strong  ground  to  contend  that  the  original  incum- 
brance or  lien  ought  to  be  borne  ratably  between 
them,  according  to  the  relative  value  of  the  es- 
tates."^" 

The  sale  is  really  incomplete  trntil  it  has  been  con- 
firmed by  the  <;ourt  which  orders  it,  and  the  court 
may  exercise  its  discretion  in  confirming.  It  is  open 
to  any  person  interested  to  oppose  the  confirmation, 
and  if  the  facts  justify  it,  a  resale  may  be  ordered. 
It  is  often  necessary  to  direct  a  resale  because  of  a 
purchaser's  inability  to  make  good  his  bid.  But  the 
same  latitude  is  not  allowed  to  bidders ;  the  success- 
ful bidder  is  bound  from  the  moment  when  the  prop- 

e»  Crosby  v.  Tarmers'  Bank,  107  Mo.  436,  17  S.  W.  1004. 
">'2  Story,  Equity  Jurisprudence,  §  1233.     See  National  Savings  Bank  v. 
CreBwell,  100  XT.  S.  630,  Leading  Illustrative  Cases. 
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erty  is  struck  off  to  him;  he  becomes,  in  a  sense,  a 
quasi-party  to  the  suit  itself  and  is  thereafter  sub- 
ject to  the  jurisdiction  of  the  court.  If  another  than 
the  mortgagee  is  purchaser,  the  master  directing  the 
sale  executes  a  deed  to  him  and  by  its  delivery  in- 
vests him  with  a  title  which  relates  back  to  the  time 
of  the  execution  of  the  mortgage.  This  deed  is  effect- 
ive before  confirmation  of  the  sale  for  the  purpose 
of  passing  at  least  a  voidable  title.  The  purchaser 
may,  if  he  pleases,  have  another  substituted  as 
grantee.  After  the  deed  is  delivered  to  him,  the  pur- 
chaser has  the  usual  remedies  for  getting  possession, 
if  the  decree  has  not  dealt  with  the  matter  of  posses- 
sion. 

113.  Application  of  proceeds. — Since  the  primary 
object  of  the  sale  is  the  satisfaction  of  the  debt,  the 
proceeds  must  be  so  applied  in  accord  with  the  terms  - 
of  the  decree.  First,  however,  the  costs  of  the  suit 
and  sale  must  be  met.  Then  whatever  sum  was  de- 
creed to  be  due  to  the  mortgagee,  including  the  prin- 
cipal, interest,  taxes,  insurance  premiums,  and  mon- 
eys necessarily  expended  to  preserve  the  mortgaged 
estate,  must  be  paid  to  him.  The  surplus  remaining 
represents  the  value  of  the  equity  of  redeinption  and 
it  must  be  paid  into  court  for  distribution  to  the  real 
owners  of  the  equity  of  redemption.  The  mortgagee 
has  no  claim  on  the  surplus  for  satisfying  other 
claims  which  he  may  have  against  the  mortgagor, 
but  as  to  these  he  must  rank  as  a  general  creditor. 
Junior  mortgagees  are  entitled  to  satisfaction  of 
their  claims  out  of  the  surplus,  if  they  were  parties 
to  the  suit;  if  not,  their  claims  must  be  proved  in 
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separate  proceedings.  But  if  it  is  a  junior  mortgage 
which  was  foreclosed,  the  senior  mortgagee  will  ordi- 
narily have  no  claim  to  the  surplus,  for  the  sale  was 
only  of  the  equity  of  redemption  and  his  interest  re- 
mains unaffected.  For  some  purposes,  the  surplus 
of  the  proceeds  of  a  foreclosure  sale  of  land  is  to  be 
treated  as  realty.  Though  the  wife  joined  her  hus- 
band in  the  mortgage,  she  is  in  equity  entitled  to 
dower  in  the  surplus;  her  dower  interest  has  been 
extinguished  only  to  the  extent  that  the  proceeds 
were  used  to  satisfy  the  mortgage  debt.  If  the  mort- 
gagor of  lands  dies  before  the  foreclosure,  it  would 
seem  that  the  surplus  should  be  treated  as  realty 
and  paid  to  his  heirs  or  devisees,  but  on  this  point 
the  decisions  are  not  in  accord.''^  A  devise  of  the 
mortgaged  property  to  pay  debts  should  not  make 
personal  assets  of  the  surplus.''^  As  said  by  the  court 
in  Wright  v,  Rose:''^  ''If  the  estate  had  been  sold 
by  the  mortgagee  in  the  lifetime  of  the  mortgagor, 
then  the  surplus  moneys  would  have  been  personal 
estate  of  the  mortgagor  and  the  plaintiffs  would  have 
been  entitled.  But  the  estate  being  unsold  at  the 
death  of  the  mortgagor,  the  equity  of  redemption 
descended  to  his  heir,  and  he  is  now  entitled  to  the 
surplus  produce." 

114.  The  personal  judgment. — The  foreclosure  of 
the  mortgage  is  independent  of  the  personal  liability 

"  Johns  V.  Norris,  22  N.  J.  Eq.  102;  Snow  v.  Warwick  Inst,  for  Savings,  17 
E.  I.  66,  20  Atl.  94,  Leading  Illusteativb  Cases,  in  accord  with  the  text. 
Curtis  V.  Moore,  162  Mo.  442,  63  S.  W.  80;  Brehm  v.  New  York,  104  N.  Y. 
186,  10  N.  E.  158,  contra. 

72  Clay  T.  Willis,  1  B.  &  C.  364  (Eng.). 

"2  8.  &  8.  323  (Eng.). 
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for  the  mortgage  debt.  A  mortgagee  may  pursue  his 
right  to  foreclose  while  action  on  the  debt  is  pend- 
ing. Strictly,  the  foreclosure  has  no  effect  ou'  the 
latter,  and  a  personal  judgment  for  either  the  whole 
debt  or  the  deficiency  is  ho  part  of  the  mortgage 
proper.  But  a  court  of  equity  having  before  it  the 
necessary  parties,  may  properly  proceed  to  give  such 
relief  as  wiU  entirely  clear  up  the  whole  situation. 
"So  Lord  Keeper  Nottingham  said :  ' '  When  this  court 
can  determine  the  matter,  it  shall  not  be  the  hand- 
maid to  other  courts,  not  beget  a  suit  to  be  ended 
elsewhere. ' '  ''*  Statutes  quite  generally  confer  author- 
ity to  give  judgment  for  the  deficiency.  ■  Personal 
judgment  against  any  person  other  than  the  mort- 
gagor who  may  be  liable  cannot  be  given  in  a  suit 
to  foreclose  the  mortgage,  in  the  absence  of  a  statute 
authorizing  it.  If  judgment  is  given  for  the  de- 
ficiency, it  bars  any  further  action  on  the  note 
secured.''®  The  usual  practice  forJbids  the  rendition 
of  a  personal  judgment  for  the  deficiency  until  the 
foreclosure  sale  has  been  concluded  and  a  report 
made  thereon.  Of  course,  any  unmatured  portion  of 
the  mortgage  debt  cannot  be  included  in  such  a  judg- 
ment, and  if  an  action  on  the  debt  is  barred  by  the 
Statute  of  Limitations,  there  can  be  no  judgment  for 
the  deficiency.'^® 

74  Parker  v.  Dee,  2  Chancery  Cases  200  (Eng.). 

75  Mutual  Life  Insurance  Co.  v.  Newton,  50  N.  J.  L.  571,  14  Atl.  756. 
76Hulbert  v.  Clark,  57  Hun  558  (N.  Y.),  11  N.  Y.  Supp.  417,  Leading 

Illustrative  Cases. 
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.  POWER  OF  SALE  MORTGAGES. 

115.  Reasons  for  powers  of  sale. — ^It  must  have 
appeared  from  a  reading  of  the  preceding  chapter 
that  the  mortgagee's  remedy  is  cumbersome  and 
time-consuming,  and  calculated  to  put  much  hard- 
ship on  the  mortgagor  in  the  payment  of  costs.  For 
these  reasons,  it  is  now  customary  except  where  it  is 
forbidden  by  statute  to  insert  in  the  mortgage  deed 
a  provision  conferring  on  the  mortgagee  himself,  or 
the  trustee  if  it  is  a  deed  of  trust,  a  power  to  sell  the 
mortgaged  property  upon  default  by  the  mortgagor. 
There  was  at  first  some  antagonism  to  such  a  sum- 
mary proceeding  as  a  sale  by  the  mortgagee  for  pay- 
ing himself.  The  validity  of  the  powers  of  sale  "was 
at  first  much  questioned;  and  when  the  doubts 
surrounding  their  introduction  were  removed,  they 
were  for  a  considerable  time,  and  are  even  now  in 
some  degree,  viewed  as  a  harsh  measure,  *  *  * 
A  mortgage  of  this  description  is  certainly  a  prompt, 
powerful  security  compared  with  the  common  mode 
'  of  mortgaging.  *  *  *  The  evil  of  the  former 
mode  of  mortgaging  is,  that  the  mortgagee  in  pro- 
ceeding for  the  recovery  of  his  money,  is  liable  to 
be  delayed  for  an  indefinite  time  in  chancery.  The 
new  mode  is  framed  with  a  view  to  a  settlement  out 
of  court,"''''  While  it  is  a  sort  of  modification  of  the 
mortgagor's   equity   of  redemption,   "the   guiding 

7'  Coventry,  Mortgage  Practice,  p.  150. 
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principle  in  reviewing  transactions  of  this  nature 
should  be  rather  to  afford  facilities  for  the  accom- 
piishment  of  the  intention  of  the  parties,  and  not  to 
oppose  or  obstruct  that  intention  by  dilatory  pre- 
cautions and  impediments."'^*  It  is  now  the  almost 
universal  view  that  the  owner  of  property  is  free  to 
contract  for  its  sale  by  conferring  on  the  mortgagee 
a  power  to  sell.  The  practice  of  creating  such  pow- 
ers of  sale  has  made  the  mortgage  still  more  similar 
to  the  deed  of  trust.  In  a  sense,  the  mortgagee  with 
power  of  sale  may  be  said  to  act  as  his  own  trustee, 
though  strictly  that  is  not  possible. 

116.  Conditions  of  exercising  the  power  of  sale. 
— The  power  of  sale  is  a  cumulative  remedy  con- 
ferred on  the  mortgagee.  He  may,  in  disregard  of 
it,  pursue  his  right  to  foreclose  in  a  court  of  equity — 
the  power  is  often  spoken  of  as  a  **  species  of  fore- 
closure." And  the  remedies  are  not  mutually  ex- 
clusive— the  power  may  be  exercised  even  after  a 
foreclosure  suit  has  been  begun.'^^  There  can  be  no 
exercise,  however,  until  the  mortgagor  has  made  de-  • 
fault  in  the  payment  of  the  debt,  or,  if  so  provided 
in  the  creation  of  the  power,  of  the  interest.  If  the 
debt  has  been  paid,  or  if  the  full  amount  has  been 
properly  tendered,  the  power  is  spent  and  no  valid 
sale  can  be  made  under  it.  But  the  operation  of  the 
Statute  of  Limitations  in  barring  action  on  the  debt 
or  note  secured  does  not  preclude  an  exercise  of  the 
power.    Being  a  power  coupled  with  an  interest,  it 

78  Pingrey,  Mortgages,  vol.  II,'  p.  1225.  See  Turner  v.  Johnson,  10  Ohio 
204;  Very  v.  Eussell,  65  N.  H.  646,  23  Atl.  522,  Leading  Illustrative 
Cases. 

78  First  Nat'l  Bank  v.- Bell  S.  &  C.  Mining  Co.,  8  Mont.  32,  19  Pae.  403. 
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cannot  be  revoked  by,  the  mortgagor  and  it  may  be 
exercised  after  his  death  *°  or  insanity  or  bankruptcy. 
It  is  not  necessary  that  the  mortgagee  should  have 
demanded  payment  of  the  debt  before  exercising  the 
power,  and  no  notice  need  be  given  to  the  mortgagor 
of  his  intention  to  exercise  it.  Possession  of  the 
mortgaged  premises  by  the  mortgagee  is  not  neces- 
sary, though  the  right  to  take  possession  is  expressly 
conferred.  • 

It  is  competent  for  the  parties  at  the  time  of  creat- 
ing the  power  to  make  any  desired  regulations  con- 
cerning the  sale,  and  the  exercise  should  strictly 
conform  to  such  regulations.  The  motive  of  the 
donee  of  the  power  is  not  material  in  determining  his 
right  to  exercise  it,  so  long  as  he  pursues  only  his 

•  legal  rights,  but  it  cannot  be  exercised  for"  some 
other  purpose  than  that  for  which  it  was  given, 
namely,  to  satisfy  the  debt.  Under  some  circum- 
stances, the  exercise  may  be  enjoined;  if  the  mort- 
gagee attempts  to  use  his  power  to  sell  for  another 

•purpose  than  that  for  which  it  was  given,  "from 
any  ill  motive,  to  effect  means  and  purposes  of  his 
own,  or  to  serve  the  purposes  of  other  individuals, 
the  court  considers  that  to  be  what  it  calls  a  fraud 
in  the  exercise  of  the  power,"  and  will  restrain  it.*^ 
117.  Who  may  exercise  the  power. — ^Usually  the 
person  named  as  donee  of  the  power  is  the  only  one 
who  may  exercise  it.  In  the  ordinary  mortgage, 
this  is  the  mortgagee ;  in  the  deed  of  trust,  the 
trustee.'    If  conferred  on  "his  heirs,  executors,  ad- 

80  Beatie  v.  Butler  &  Fowler,  21  Mo.  313. 
siBobertson  v.  Norris,  4  Jur.  (N.  S.)  443  (Eng.). 
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mmistrators  and  assigns,"  it  may  be  exercised  by 
them  in  their  capacity  as  such,  and  a  devisee  is  an 
"assign"  within  this  use  of  the  term.  But  there 
would  seem  to  be  good  reason  in  the  peculiar  nature 
of  mortgage  powers'  of  sale  to  depart  from  the  strict 
rules  governing  the  exercise  of  powers  and  hold  that 
the  power  is  appurtenant  to  the  estate  of  the  mort- 
gagee and  that  the  right  to  exercise  it  therefore 
passes  to  any  assignee  as  a  part  of  the  mortgage 
security.  As  said  by  the  Maryland  court,  "A  power 
of  sale  conferred  by  a  mortgage  upon  the  mortgagee, 
being  intended  to  afford  him  a-  means  of  promptly 
collecting  his  debt,  is  a  power  coupled  with  an  inter- 
est, and  is  therefore  appurtenant  to  the  estate,  and 
passes  with  it  as  part  of  thd.  mortgage  security  to 
an  assignee  of  the  mortgage,  or  even  of  the  mort- 
gage debt. "  ®^  After  the  death  of  the  mortgagee,  his 
executor  or  administrator  is  the  proper  person  to 
exercise  the  power,  because  of  his  interest  in  the 
mortgage  debt. 

The  person  named  as  trustee  in  a  trust  deed  has 
no  authority  to  delegate  the  exercise  of  a  power  of 
sale  "conferred  on  him.  A  formal  acceptance  of  the 
trust  is  not  a  condition  precedent  to  his  exercise  of 
the  power.  In  the  event  of  his  death  or  resignation, 
a  new  trustee  must  be  appointed  by  the  court  to 
exercise  the  power,  unless  the  parties  have  made 
provision  for  appointment  of  a  successor  or  substi- 
tute in  some  other  manner.  It  is  not  unusual  to 
provide  that  the  sheriff  shall  make  the  sale  if  the 

82  Maslin  v.  Marshall,  94  Md.  480,  51  Atl.  85,  Leading  Illustrative 
Cases. 
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trustee  refuses  or  is  disqualified.    If  there  are  joint 
trustees,  both  should  join  in  making  a  sale. 

118.  The  sale. — The  actual  sale  made  in  pur- 
suance of  the  power  must  conform  strictly  to  the 
terms  in  which  the  power  is  created.  It  is  usual  to 
provide  that  notice  must  be  given  in  advance,  but 
in  the  absence  of  such  a  requirement,  the  sale  may 
be  private,  provided  reaisonable  endeavor  is  made  to 
enlist  the  interest  of  prospective  purchasers  so  that 
the  sale  will  result  as  beneficially  as  possible  to  the 
mortgagor.**  But  the  mortgagee  has  no  duty  to 
hunt  up  bidders,  or  to  persuade  them.  The  statutes 
governing  foreclosure  do  not  apply.  The  property 
may  be  sold  as  a  whole  or  in  parcels,  depending  on 
the  facts  of  the  particiilar  case.  Under  some  circum- 
stances, there  is  a  duty  to  sell  in  parcels.  As  stated 
by  the  Missouri  Court,  a  mortgagee  or  trustee  "is 
bound  to  act  in  good  faith  and  adopt  all  reasonable 
modes  of  proceeding  in  Order  to  render  the  sale  the 
most  beneficial  to  the  debtor.  Therefore  where  prop- 
erty will  bring  more  by  being  separated  when  sold, 
it  is  the  duty  of  the  trustee  to  pursue  that  course. 
*  *  *  No  general  rule  can  be  laid  down."**  An 
auctioneer  may  be  employed  to  cry  the  sale,  but  the 
mortgagee  or  trustee  must  be  present  in  person, 
since  conditions  may  arise  calling  for  the  exercise 
of  his  discretion.  If  circumstances  call  for  it,  as 
where  a  sacrifice  and  consequent  loss  to  the  mort- 
gagor are  imminent,  the  mortgagee  has  a  duty  to 
adjourn  the  sale  to  another  time. 

8S  Carroll  v.  Hntton,  91  Md.  379,  46  Atl.  967. 
8*  In  Carter  v.  Abshire,  48  Mo.  300. 
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The  terms  of  the  sale,  whether  it  shall  be  for  cash 
or  credit,  depend  upon  the  stipulations  contained  in 
the  instrument  cre'ating  the  power.  In  the  absence 
of  such  stipulations,  it  will  be  taken  to  have  been 
contemplated  that  the  sale  should  be  for  cash, 
though  special  circumstances  may  give  the  mort- 
gagee or  trustee  discretion  in  this  respect.  It  is  not 
unreasonable  for  the  mortgagee  to  demand  cash  pay- 
inent  in  such  a  case.  If  the  sale  must  be  for  cash, 
a  check  should  not  be  accepted  unless  it  is  certified. 
It  would  seem  that  since  the  mortgagor  has  no  inter- 
est in  that  part  of  the  purchase  price  which  will  be 
used  for  the  payment  of  his  debt,  he  should  not  be 
heard  to  object  to  any  arrangement  which  the  mort- 
gagee might  make  concerning  the  payment  of  so 
much  of  the  money.  If,  for  instance,  A  mortgages  to 
B  to  secure  a  debt  of  $500,  and  the  sale  of  the  property 
by  B  under  a  power  given  to  him  brings  $600,  any 
arrangement  by  B  with  the  purchaser  should  be  valid 
for  at  least  five-sixths  of  the  price;  and  though  the 
terms  of  the  power  required  a  sale  for  cash,  B  should 
be  permitted  to  extend  credit  to  the  extent  of  $500,*^ 
for  to  this  extent  A  is  not  affected. 

119.  Who  may  purchase. — It  is  a  familiar  prin- 
ciple of  the  law  of  trusts  that  the  trustee  cannot 
become  a  purchaser  of  the  trust  estate  at  a  sale  which 
he  conducts  or  has  a  duty  to  conduct.  His  relation 
to  the  beneficiary  is  fiduciary,  and  he  must  to  this 
extent  avoid  even  "the  appearance  of  evil."  In 
Lord  Cranworth's  words,  "The  real  reason  why  a 
person  standing  in  the  relation  of  trustee  cannot 

85  Sawyer  v.  Campbell,  130  Ul.  186,  22  N.'E.  458. 
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pureliase  from  tlie  cestui  que  trust  is,  that  he  cannot 
purchase  that  which  he  is  to  sell;  he  has  a  duty  to 
perform  and  of  course  he  cannot  purchase,  for  that 
would  be  putting  himself  in  a  situation  in  which  his 
interest  would  become  an  interest  inconsistent  with 
the  duty  which  he  has  to  perform. ' '  *®  Within  limits, 
the  principle  applies  to  a  sale  by  a  mortgagee  or 
trustee  in  a  deed  of  trust.  His  duty  to  act-  for  the 
interests  of  the  debtor  makes  it  improper  for  him 
to  sell  to  himself,  directly  or  indirectly  through  an 
agent.®^  But  if  the  mortgagee  purchases  at  his  own 
sale,  he  gets,  a  voidable  title  and  if  not  seasonably 
disaffirmed  by  the  mortgagor  it  will  eventually  be- 
come indefeasible.  A  purchase  by  a  corporation  in 
which  the  mortgagee  is  a  stockholder  is  not  objec- 
tionable, for' unless  there  is  fraud  the  court  wiU  not 
disregard  the  so-called  fiction  that  the-  corporation 
is  an  entity  apart  from  its  shareholders.**  An 
assignee  of  the  mortgagee  is  under  the  same  disa- 
bility as  the  mortgagee  himself.  The  disability  is 
at  an  end  once  there  has  been  a  valid  sale  of  "the 
property,  and  the  mortgagee  may  buy  from  the  pur- 
chaser at  such  a  sale.*"  The  courts  will  scrutinize 
such  a  transaction,  however,  to  make  sure  that  it 
is  not  in  effect  an  original  purchase  by  the  mort- 
gagee. The  beneficiary  of  a  deed  of  trust  is  under 
no  disability  in  purchasing  at  the  trustee's  sale.  His 
relation  to  the  grantor  is  in  no  sense  fiduciary.  The 
trustee   in  making   the   sale   represents   both   the 

88  Kirkwdod  v.-  Thompson,  2  De  G.  J.'&S.  613  (Eng.). 

87  Clark  v..  Simmons,  150  Mass.  357;  23  N.  E.  108. 

88Farrar  v.  Farrars,  40  Ch.  D.  395  (Eng.),  58  L.  J.  Ch.  185  (Eng.). 

80  Burden  v.  Whetstpne,  92  'Ala.  48.0)  9  go.  176. 
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grantor  and  the  beneficiary  and  any  dealing  between 
them  is  therefore  "at  arm's  length." 

It  is  entirely  competent  for  the  parties  to  pro- 
vide that 'the  mortgagee  may  become  a  purchaser. 
And  if  the  mortgagee  acts  on  this  authority,  there 
is  the  apparent  anomaly  of  a  man's  executing  a  deed 
to  himself.  In  reality,  however^  the  conveyance  is 
from  the  mortgagor.*" 

120.  The  position  of  the  purchaser.— The  sale 
itself  does  not  put  title  into  the  purchaser— a  con- 
veyance is  necessary.  But  the  purchaser  is  entitled 
to  specific  performance  of  his  contract  and  may  com- 
pel a  conveyance.  While  in  reality  it  is  the  interest 
of  the  mortgagor  which  passes,  the  power  of  sale 
given  to  the  mortgagee,  or  trusteie  carries  with  it 
authority  to  execute  a  deed  conveying  the  mort- 
gagor's interest.  The  deed  should  name  the  mort- 
gagor as  grantor;  but  an  equitable  title  may  pass 
if  by  mistake  the  mortgagee  executes  the  deed  in 
his  own  name:®^  The  purchaser  is  not  entitled  to 
demand  that  the  deed  contain  any  covenants;  but 
it  should  recite  sufficient  facts  to  show  the  riegu- 
larity  of  the  salei  Such  recitals  will  not  be  taken 
as  prima  facie  evidence;  ,The  purchaser's  title  is 
of  course  subject  to  any  defect  or  irregularity  in 
the  proceedings  and  may  for  this  reason  be  wholly 
void.  If,  for  instance,  a  sale  under  a  trust  deed  is 
made  before  the  debt  is  due,  no  title  passes.®^  Where 
the  mortgage  stipulated  that  the  sale  should  be  for 

90  Hall   V.   Bliss,    118   Mass.   554;    WoonsbcTiet    Savings   Inst,   v'    Amer. 
Worsted  Co.,  1;3  E.  I.  255.     ;   .   ,:  ;     '  ,;'         - 

91  Moseley  v.  Eambo,  106  Ga.  597. 

92  Long  V.  Longj-79  Mo.  644. 
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cash,  it  was  held  that  the  purchaser  could  not  en- 
force a  sale  on  credit.*'  But  a  sale  which  is  void 
because  of  some  irregularity  will  usually  operate 
as  an  assignment  of  the  rights  of  the  ihortgagee 
under  the  mortgage,  on  the  principle  of  subrogation. 
To  have  this  effect,  the  sale  must  be  made  on  the 
authority  of  the  mortgagee. 

The  purchaser  is  liable  if  he  refuses  to  go  ahead 
with  the  purchase  after  bidding  at  the  sale.  The 
mortgagee  may  maintain  a  bill  for  specific^  perform- 
ance or  an  action  for  damages.  There  must  be  a 
written  memorandum  of  the  sale  before  the  pur- 
chaser can  be  held,  but  for  the  writing  of  it  the 
auctioneer  is  the  agent  of  both  parties  and  the  pur- 
chaser may  be  held  on  his  memorandum  made  at  the 
time  of  the  sale.  The  mortgagee  or  trustee  may 
waive  the  right  to  specific  performance,  and  con- 
duct another  sale.  The  purchaser  has  no  obligation 
to  see  that  the  proceeds  of  the  sale  are  properly  ap- 
plied by  the  mortgagee,  unless  he  knows  of  the  mort- 
gagee's  intention  to  misapply  at  the  time  of  pay- 
ment. In  general,  the  payment  discharges  the  pur- 
chaser from  all  obligations  incurred  by  the  purchase. 

121.  The  proceeds  of  the  sale.^-The  first  claim 
upon  the  proceeds  of  the  sale  is  that  of  the  mort- 
gagee or  trustee  for  the  expense  of  the  sale  and 
the  satisfaction  of  the  debt  secured.  Where  several 
notes  are  secured  by  one  mortgage,  with  no  provision 
for  priority  among  them,  the  proceeds  must  be  ap- 
plied to  them  pro  rata  if  all  of  them  cannot  be  satis- 
fied in  full.    But  it  is  competent  for  the  parties  to 

»3  CasseU  t.  Boss,  33  Ul.  244. 
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make  any  stipulations  governing  the  application  of 
the  proceeds. 

It  is  more  difficult  to  determine  what  shall  be 
done  with  the  surplus  after  the  debt  is  satisfied. 
Generally  the  mortgage  itself  will  provide  for  its 
disposition.  In  the  absence  of  such  provision,  the 
surplus  may  be  applied  to  the  payment  of  the 
jimior  mortgages  if  their  claims  are  asserted  sea- 
sonably. Where  there  were  three  successive  mort- 
gages on  land,  and  a  sale  was  made  under  the  second 
which  did  not  in  any  way  affect  the  lien  of  the  first, 
the  Missouri  court  held  that  the  surplus  should  be 
applied  on  the  third  mortgaige."*  If  the  junior  mort- 
gagee fails  to  make  any  claims  to  the  surplus,  the 
mortgagor  may  enforce  its  payment  to  himself,  pro- 
vided he  was  the  owner  of  the  equity  of  redemption 
at  the  time  of  the  sale.  If  the  mortgagor  died  before 
the  sale,  the  general  rule  is  that  the  surplus  must 
be  paid  to  his  heir  or  devisee,  who  alone  can  main- 
tain action  for  it.  In  Massachusetts,  the  personal 
representative  is  permitted  to  recover  the  surplus, 
but  is  forced  to  hold  it  in  trust  for  the  persons  who 
would  have  had  the  land  but  for  the  sale.®®  The 
mortgagee's  liability  for  the  surplus  may  be  enforced 
in  an  action  at  law  for  money  had  and  received.  This 
is  an  action  of  an  equitable  nature,  and  the  mort- 
gagee's position  is  very  similar  to  that  of  a  trustee. 
If  there  are  numerous  claimants  each  may  prosecute 
a  separate  action  against  the '  mortgagee.  But  to 
save  the  consequent  embarrassment,  the  mortgagee 

0*  Helw^g  V.  Heiteamp,  20  Mo.  569. 

85  Varnum  v.  Meserve,  8  Allen  158  (Mass.). 
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should  file  a  bill  of  interpleader  in  a  court  of  equity 
asking  that  the  various  claimants  be  ordered  to  liti- 
gate among  themselves.  ,This  is  the  safest  procedure 
for  the  mortgagee,  inasmuch  as  a  payment  to  one 
claimant,  though  bona  fide,  will  not  release  him  from 
liability  to  others. 

If,  instead  of  a  surplus,  there  is  a  deficiency,  the 
mortgagee  may  maintain  his  action  against  the  mort- 
gagor or  any  assignee' who  has  assumed  to  pay  the 
debt.  The  sale  does  not  extinguish  the  mortgagor's 
obligation  beyond  the  extent  to  which  it  is  actually 
satisfied, 
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INTERPRETATION  OF 
STATUTES 

BY 

JOHN  R.  ROOD,  LL.  B.* 

1.  Power  and  duty. — The  state  is  divided  into 
three  grand  departments, — legislative,  judicial,  and 
executive.  The  legislative  enacts  what  the  law  shall 
be ;  the  judicial  interprets  the  meaning,  validity,  and 
effect  of  the  enactment ;  and  the  executive  adminis- 
ters the  law  as  interpreted.  There  is  no  other  branch 
of  the  government  enabled  to  interpret.  It  would  not 
do  to  leave,  to  the  legislative  both  the  enactme'nt  and 
interpretation.  To -subniit  to  it  the  application  of 
every  law  to  each  particular  case  would  turn  the 
legislature  into  a  court.  The  effect  of  submitting  the 
question  -to  the  chief  executive  for  decision  is  illus- 
trated by  the  experience  of  the  Romans,  who  took 
such  matters  to  the  emperor  for  decision.  The  wisest 
and  most  logical  method  is  to  leave  the  matter  to  the 
courts,  to  be  determined  for  each  case  as  it  arises,  and 
such  is  the  spirit  of  our  Constitution. 

The  court  must  decide  whether  the  statute  is  public 
or  private,  general  or  local,  valid  or  void ;  whether 
two  statutes  can  stand  together ;  if  so,  what  are  their 
meaning  and  effect,  and  whether  and  how  they  apply 

*  Professor  of  Law,  University  of  Michigan. 
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to  the  case  in  hand.  These  are  questions  of  law.  The 
judge  cannot  escape  his  duty  by  submitting  the  ques- 
tions to  the  jury  for  decision;  the  court  must  decide. 
When  the  Constitution  of  the  United  States  declared 
that  "the  President  shall  nominate,  and,  by  and  with 
the  advice  and  consent  of  the  Senate,  shall  appoint 
ambassadors,  other  public  ministers,  and  consuls,  and 
all  other  ofi&cers  of  the  United  States  whose  appoint- 
ments are  not  otherwise  provided  for;"  and,  pur- 
suant thereto,  the  President,-  with  the  advice  and 
consent  of  the  Senate,  appointed  William  Marbury 
Justice  of  the  Peace  for  the  county  of  Washington, 
in  the  District  of , Columbia,  for  five  years,  and  later, 
on  direction  of  the  President,  James  Madison,  Secre- 
tary of  State  of  the  United  States,  refused  to  deliver 
the  commission  of  appointment,  and  Marbiu-y  asked 
the  Supreme  Court  of  the  United  States  to  compel 
delivery  by  a  writ  of  mandamus,  that  court  was  com- 
pelled to  perform  a  delicate  duty.  It  was  compelled 
to  interpret  the  Constitution  and  the  statutes,  and 
declare  the  right  of  the  appointee,  though  in  direct 
conflict  with  the  President.*  But  foreign  laws  are 
,  matter  of  fact  to  be  proved  to  and  found  by  the  jury. 

2.  Duration  and  territorial  operation. — Statutes 
once  enacted  continue  to  operate  until  repealed  unless 
limited  to  a  specified  time  by  their  own  terms.  They 
are  not  displaced  by  revolution  in  the  government,  as 
in  case  of  the  American  Revolution,  nor  by  cession  of 
territory,  as  in  case  of  the  Louisiana  Purchase. 

When  the  legislature  of  a  country  enacts  a  statute, 
it  binds  the  citizens  of  that  country  there ;  and  when 

1  Marbury  v.  Madison,  1  Craneh  137  (U.  S.). 
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those  citizens  settle  in  a  foreign  land,  not  before 
under  the  domain  of  any  law,  the  jurisdiction  of  the 
sovereign  over  them  continues,  and  they  remain  bound 
by  the  law  of  the  mother  country  when  they  settle  in 
the  new  colony;  or,  otherwise  stated,  they  retain  the 
blessings  of  their  home  law,  with  which  they  are 
familiar,  and  which  is  in  all  probability  best  suited 
to  their  condition  and  habits.  Thus  the  American 
colonies  were  bound  by  the  English  common  law  and 
statutes  existing  at  the  time  of  the  settlement.  But 
the  statutes  enacted  by  the  Parliament  of  England 
after  the  settlement  did  not  extend  to  the  colony 
unless  given  colonial  operation  by  express  enactment.. 
Statutes  of  England  would  be  common  law  in  Penn- 
sylvania, which,  by  reason  of  its  earlier  settlement, 
would  not  operate  in  Virginia.  As  to  most  of  the 
states,  the  matter  is  controlled  by  express  enactment.. 
For  example,  the  legislature  of  the  Territory  of  Mich- 
igan, in  1820,  enacted  that  all  the  statutes  of  England^ 
Prance,  the  Province  of  Quebec,  the  Territory  of 
Indiana,  and  the  Northwest  Territory  were  thereby 
repealed;  thus  avoiding  the  endless  iincertainty  and 
inconsistency  of  the  conflicting  laws  of  the  various 
sovereignties  tmder -.which  the  land  had  from,  time 
to  time  been  held.  On  the  other  hand,  it  has  recently 
been  held  in  Kansas  that  the  English  Statute  de 
Bonis,  enacted  in  1285  A.  D.,  is  in  force  in  Kansas, 
though  the  land  of  that  state  never  was  a  part  of  any 
English  colony.  This  result  is  gathered  from  an 
interpretation  of  the  Kansas  statutes.^ 
3.    General  rules. — The  Constitution  of  the  United 

2  Swing  V.  Nesbitt,  88  Kan.  708,  129  Pae.  1131. 
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States  is  the  paramount  law  of  the  land.  Subject  to 
it  stand  the  acts  of  Congress  and  treaties  made  within 
the  Constitution ;  next  in  order  are  the  constitutions 
of  the  states,  then  the  state  statutes,  and  finally,  the 
ordinances  of  local  municipalities :  each  within  their 
own  territorial  limits.  If  an  old  and  a  new  statute 
or  constitutional  provision  conflict,  the  later  dis- 
places the  former.  The  general  object  of  all  inter- 
pretation is  to  arrive  at  the  true  intent  of  the  law- 
making-body.  In  search  for  the  legislative  intent, 
the  court  will  consider  every  part  of  the  statute,  the 
former  law,  the  mischief,  the  remedy,  and  whether 
a  proposed  interpretation  would  give  effect  to  the 
-probable  intention,  render  any  part  of  the  statute 
inoperative,  produce  an  unreasonable  effect,  injus- 
tice, conflict  with  contemporary  legislation,  change  a 
well-known  and  established  policy  of  the  state,  vio- 
late a  provision  of  the  Constitution,  create  an  absurd- 
ity; and  the  court  will  not  believe  the  legislature 
intended  any  of  these  strange  things  in  the  absence 
of  the  clearest  expression  of  intention,  nor  if  there  is  ^ 
any  other  available  construction  that  can  be  put  on 
the  law. 

Other  things  being  equal,  the  legislature  will  be 
presumed  to  have  used  words  in  their  j)laiii,  ordinary 
meaning,  and  technical  terms  in  their  technical  sense, 
and  the  spirit  will  be  taken  to  be  expressed  in  the. 
letter  of  the  law ;  but  when  such  interpretation  would 
result  in  any  of  the  absurdities  above  indicated,  the 
court  will  endeavor  to  give  the  statute  a  reasonable 
interpret£ition  though  not  in  accord  with  its  strict 
letter.    The  legislative  intent  being  plain,  there  is 
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no  room  for  considerations  of  wisdom  or  policy^  and 
it  is  the  duty  of  the  court  to  give  the  legislative  mean- 
ing effect  so  far  as  it  is  in  accord  with, the  Constitu- 
tion. If  part  of  the  statute  is  unconstitutional,  the 
rest  is  not  destroyed  thereby,  unless  to  let  it  stand 
alone  would  produce  an  unreasonable  result  that  can- 
not have  been  intended  by  the  legislature.  When  the ' 
income  tax  cases  first  came  before  the  court  it  was 
held  that  part  of  the  statute  provisions  were  uncon- 
stitutional, but  on  rehearing  it  was  concluded  that- 
without  these  the  legislative  intent  would  not  be 
effectuated,  and  so  the  whole  was  held"  void.^ 

4.  Presumptions  in  aid  of  construction.^-It  is  to 
be  presumed  that  the  legislature  knew  the  scope  of 
its  powers,  and  did  not  intend  the  act  to  apply  to 
acts  done  or  contracts  made  outside  of  the  State,  in 
no  way  affecting  persons  or  property  in  the  state; 
nor  intend  the  act  to  violate  the- constitutional  restric- 
tions. It  is  presumed  that  the  legislature  knew  the 
prior  state  of  the  law,  and  seeks- by  the  act  to  make 
some  change  therein.  If  the  Mw  is  adopted  from 
some  other  state  in  which  it  has  already  been  inter- 
prefed 'by  the  courts,  the  legislature  is  presumed  to 
have  known  of  such  interpretation  and  to  have 
intended  to  adopt  it.  The  established  interpretation 
is  a  part  of  the  law  adopted,  and  the  decisions  of  the 
courts  of  the  state  from  which  the  act  was  adopted, 
made  before  the  adoption,  are  binding  on  the  courts 
of  the  state  adopting  the  law.  It  is  a  principle, 
always  held  sacred  in  the  United  States,' that  laws 
by  which  Human  conduct  is  to  be  regulated  look 

3  Polloclt  V.  Farmer's  Loan  and  Trust  Co.,  158  U.  S.  601,  15  S-iC.  B.  912. 
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forward,  not  backward;  and  statutes  will  never  be 
given  a  retrospective  operation  unless  the  intention 
of  the  legislature  is  so  clearly  expressed  as  to 
exclude  any  other  interpretation, 

5.  Intrinsic  aids  to  construction. — ^The  statute 
must  be  construed  as  a  whole,  and  given  such  an 
■interpretation  as  will  give  every  provision  and  word 
in  it  effect,  and  such  construction  as  will  avoid  bring- 
ing one  provision  in  conflict  with  another.  Even 
an  unconstitutional  provision  may  be  considered  in 
arriving  at  the  meaning  of  a  provision  which  is  con- 
stitutional. If  a  general  and  a  special  provision  con- 
flict, it  will  be  presumed  that  th6  special  was  intended 
as  an  exception  to  the  general,  and  thus  both  are 
given  effect.  It  is  a  technical  rule  of  last  extremity 
that  if  two  provisions  conflict  the  last  shall  prevail, 
as  the  last  expression  of  the  legislative  will.  If  the 
former  provision  effectuates  an  obvious  policy  of  the 
law,  it  will  prevail  over  a  later  apparently  inconsist- 
ent clause.  Where  .the  context  renders  the  meaning 
of  a  term  in  one  part  of  a  law  clear,  such  will  be  pre- 
sumed to  have  been  its  meaning  in  another  place 
where  the  sense  would  otherwise  be  doubtful.  The 
context  may  make  the  meaning  clear  where  an  inap- 
propriate word  is  used.  The  court  may  even  inter- 
pret a  word  out  of  the  statute,  if  such  is  the  manifest 
meaning. 

On  conviction  of  soliciting  sales  of  intoxicating 
liquors  in  quantities  less  than  five  gaUonsj  in  viola- 
tion of  statute,  it  was  contended  that  the  statute  was 
void  for  uncertainty,  being  entitled:  "An  act  pro- 
hibiting the  sale  of  intoxicating  liquors,  and  for  the 
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granting  of  license  for  the  sale  of  spirituous  and 
vinous  liquors,  and  providing  a  penalty  for  violation 
thereof";  and  enacting  in  the  first  section  that  who- 
ever, not  having  a  license,  shall  solicit  any  person,  not 
having  a  license  to  keep  a  saloon,  or  a  physician  or 
druggist,  to  buy  or  contract  for  delivery  of  liquors  in 
less  quantities  than  five  gallons,  shall  be  subject  to 
a  fine;  and  enaetiiig  in  section  two  that  the  county 
commissioners  may  license  persons  to  sell  not  less 
than  five  gallons  to  persons  not  licensed  to  keep  a 
saloon ;  the  court  held  the  statute  valid,  and  that  the 
second  "not"  in  the  second  section  should  be  omitted 
in  reading.  The  court  declared  the  meaning  should, 
be  effectuated  despite  awkward,  slovenly,  ungram- 
matical  English,  and  discussed  many  of  the  oth^r 
rules  declared  in  this  section.* 

6.  Same — ^Preamble,'  title,  and  recitals. — The 
title  of  a  statute  constitutes  no  part  of  it,  and  cannot 
be  resorted  to  in  aid  of  construction  where  the  mean- 
ing and  scope  of  the  enacting  provisions  are  plain  and 
unambiguous;  it  neither  extends  nor  restricts  the 
scope  of  the  act ;  but  should  not  be  ignored  in  cases; 
of  doubt,  and  may  furnish  the  key  to  the  true  mean- 
ing. The  effect  of  the  title  is  somewhat  greater  if 
the  Constitution  requires  the  act  to  be  entitled  and. 
the  purpose  to  be  stated  in  the  title.  On  mandamus; 
to  compel  the  auditor  to  register  an  issue  of  refund- 
ing bonds,  he  defended  that  the  act,  as  shown  by  its 
title,  related  only  to  "warrant  indebtedness";  but 
the  mandamus  was  granted,  the  court  saying :  '  *  There 
is  nothing  in  our  organic  act  or  statute  which  requires 

*  state  V.  Bates,  96  Minn.  110,  104  N.  W.  709,  113  Am.  St.  Eep.  612. 
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that  the  title  of  the  act  should  be  expressive  of  its 
contents.  In  the  absence  of  any  such  provision;  either 
in  the  orgahie  law  or  other  statutory  provision,  it  is 
not  essential,  for  the  purpose'  of  upholding  the  valid- 
ity of  the  law;  and  hence  the  title  is  only  to  be 
referred  to  in  case  of  ambiguity  arising  out- of  the 
body  of  the  law.  *  *  *  Originally  in  the  Eng- 
lish courts  the  title  was  held  to  be  no  part  of  the  act ; 
'no  more,'  says  Lord  Holt,  'than  a  title  of  a  book  is 
part  of  the  book.'  MiUs  v.  Wilkins,  6  Mod.  62.  It 
was  generally  framed  by  the  clerk  of  the  House  of 
Parliament  where  the  act  originated,  and  was  in- 
tended only  as  a  means  of  convenient  reference.  At 
the  present  day  the  title  constitutes  a  part  of  the  act, 
but  it  is  stUl  considered  only  as  a  formal  part.  It 
cannot  be  used  to  extend  or  restrain  any  positive  pro- 
visions contained  in  the  body  of  the  act.  It  is  only 
when  the  meaning  of  these  is  doubtful  that  resort 
may  be  had  to  the  title,  and  even  then  it  has  Kttle 
weight.  It  is  seldom  the  subject  of  special  considera- 
tion by  the  legislature.  In  this  case  there  is  no  doubt 
that  the  legislature  intended  to  provide  for  and  regu- 
late the  issuance  of  refunding  bonds  in  certain  cases ; 
hence  there  is  no  -occasion  to  refer  to  the  title  of  the 
act  for  aid  in  its  explanation."  ®  Similar  rules  apply 
to  the  preamble  and  recitals.  The  preamble  shows 
the  motive  of  the  legislature,  but  the  enactment  is 
often  broader  or  narrower  than  the  recitals,  and  is 
not  controlled  by  them. 

7.    Extrinsic  aids  to  construction. — The  court  will 
take  judicial  notice  of  common  law  and  statutes,  and 

5  Territory  v.  Hopkins,  9  Okla.  133,  59  Pac.  976. 
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matters  of  public  general  history  and  knowledge. 
And  in  ascertaining  the  intention  of  the  legislature 
the  court  will  consider  other  laws  existing  on  the 
subject  at  the  time  this  one  was  enacted,  the  provoca- 
tion that  led  up  to  the  enactment,  the  history  of  the 
times  and  the  history  of  the  particular  act.  The  jour- 
nals of  the  houses  may  be  resorted  to;  but  no  reliance 
in  interpretation  can  be  laid  on  debates  on  the  biU  in 
course  of  passage.  It  is  well  known  that  members  do 
not  all  act  from  the  same  motives  nor  on  the  same 
understanding.  If  custom  and  usage  since  the  statute 
was  passed  have  put  a  practical  construction  upon  it, 
this  has  great  weight  with  the  courts  in  construing 
the  law.  "Where  a  tax  law  required  persons,  seeking 
to  deduct  debts  owed  from  credits  taxed,  to  file  a  list 
of  such  debts,  and  railways  were  taxed  according  to 
their  gross  earnings,  it  was  held  that  the  fact  that 
defendant  had  been  in  business  in  the  state  for  thirty- 
five  years,  and  neither  it  nor  any  other  railway  com- 
pany had  ever  filed  or  been  asked  to  file  a  list  of  debts, 
showed  that  the  statute  did  not  apply,  and  had  never 
been  understood  to  apply,  to  railway  companies.® 

8.  Strict  construction. — ^It  is  often  said  that 
penal  statutes  are  strictly  construed,  as  are  also 
statutes  in  derogation  of  the  common  law;  but  that 
remedial  statutes  are  liberally  construed.  It  may 
often  be  matter  of  debate  whether  a  particular  statute 
is  remedial  or  penal,  and  it  is  not  meant  by  the  state- 
ment that  in  any  case  the  words  will  be  given  the  nar- 
rowest or  the  broadest  possible  construction.  In  any 
case  the  language  is  to  be  given  a  fair  interpretation. 

<•  state  V.  Northern  Pac.  Ey.  Co.,  95  Minn.  43,  103  N.  W.  731. 
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Among  statutes  regarded  as  penal  may  be  mentioned 
all  acts  imposing  a  fine,  corporal  punishment,  im- 
prisonment, or  forfeiture,  though  enacted  to  promote 
peace  and  good  order'in  society;  and  in  all  these  cases 
the  accused  is  to  be  given  the  benefit  of  the  doubt  as 
to  the  meaning  of  the  language,  and  never  held  if  his 
act  does  not  violate  its  letter ;  and  yet  even  here  a  fair 
interpretation  is  to  be  given.  When  it  was  made  a 
crime  for  a  man  to  marry  his  brother's  wife,  marry- 
ing a  brother's  widow  was  held  to  be  criminal  within 
the  intent  of  the  statute/  Statutes  giving  right  of 
l"ecovery  to  informers  other  than  the  party  injured, 
or  more  than  compensatory  damages  to  an  injured 
party  are  also  penal  and  to  be  strictly  construed. 
Even  statutes  highly  remedial  are  to  be  strictly  con- 
strued when  they  create  a  right  of  recovery  against 
one  not  liable  before.  Statutes  granting  special  privi- 
leges (such  as  the  power  to  private  corporations  to 
exercise  eminent  domain)  ;  restricting  natural  liberty 
(by  restraining  persons  from  practicing  a  business 
without  license)  ;  against  natural  right  (requiring 
services  without  compensation  from  doctors  in  spec- 
ified cases) ;  in  derogation  of  common  law  rights 
(such  as  Statutes  of  Limitations)  ;  are  also  instances 
of  statutes  to  be  strictly  construed. 

9.  Liberal  consttuction. — Remedial  statutes  are 
to  be  liberally  construed;  and  in  the  modern  sense 
these  include  such  as  are  designed  to  cure  defects  in 
the  prior  law,  whether  common  or  statutory,  sub- 
stantive or  procedural,  and  have  been  said  to  include 
all  statutes  enacted  for  the  common  good  and  not 

■t  Commonwealth  v.  Ferryman,  2  Leigh  717  (Va.). 
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clearly  within  some  class  to  be  strictly  construed.  As 
examples  of  remedial  legislation  may  be  mentioned 
statutes  to  prevent  perpetration  of  frauds,  to  reform 
procedure  in  the  courts,  to  protect  the  public  from 
contagious  diseases,  Jinsanitary  conditions,  exposure 
to  injury  by  accident,  or  giving  new  remedies  for  old 
wrongs.  Remedial  statutes  are  to  be  construed  so 
as  to  suppress  the  mischief  and  advance  the  remedy. 
Though  how  a  matter  of  history  and  no  longer  in  use, 
it  was  once  the  practice  to  construe  such  laws  accord- 
ing to  the  equity  of  the  statute  as  it  was  called.®  This 
doctrine  serves  today  only  as  an  occasional  reference 
to  justify  action  by  courts  in  extending  statutes 
beyond  their  terms  in  extreme  cases,  which  is  rarely 
resorted  to.  The  danger  of  giving  effect  to  \^at  is 
called  the  equity  of  the  statute  is  often  mentioned, 
and  practically  all  that  remains  of  the  doctrine  is  thus 
expressed  by  Lord  Camden:  ''Where  it  is  clear  the 
person  or  thing  expressed  is  put  by  way  of  example, 
the  judges  must  fill  up  the  catalogue;  yet  we  ought 
to  be  sure  from  the  words  and  meaning  of  the  act 
itself,  that  the  thing  or  person  is  really  inserted  as 
an  example."*  The  principle  of  liberal  construc- 
tion operates  to  extend  the  statute  to  cases  within  the 
intention,  but  not  within  the  letter,  for  example, 

8 For  example,  Littleton  says  (§21):  "Though  they  be  not  by  express 
words  specified  in  the  said  statute,  they  are  taken  by  the  equity  of  the 
same";  of  which  Lord  Coke  says:.  "Equity  is  a  construction  made  by  the 
judges,  that  eases  out  of  the  letter  of  the  statute,  yet  being  within  the  same 
mischief,  or  cause  of  the  making  of  the  same,  shall  be  within  the  same 
remedy  that  the  statute  provideth;  and  the  reason  hereof  is,  for  that  the 
law-makers  could  not  possibly  set  down  all  cases  in  express  terms."  Coke 
on  Littleton,  24b. 

sEntick  v.  Carrington,  19  St.  Tr.  1067   (Eng.). 
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entitling  defendant  in  whose'f avor  judgment  was  ren- 
dered to  garnishment  under  a  statute  providing  that 
the  plaintiff  may  have  garnishment  to  recover  bal- 
ance due  on  any  judgment."  But  the  principle  also 
operates  to  restrict  the  statute  to  cases  within  the 
legislative  intention,  excluding  those  within  the  words 
but  not  within  the  meaning. '  Thus,  the  Statute  of 
Frauds,  designed  to  prevent  fraud,  has  been  so  inter- 
preted as  to  prevent  designing  persons  perpetrating 
frauds  by  shielding  themselves  behind  the  words  of 
the  law,  and  part  performance  has  been  held  to  take 
the  case  out  of  the  Statute. 

10.  Riepeals.^-All  statutes  are  in  their  nature 
repealable.  No  legislature  can  bind  itseK  or  its  suc- 
cessors "not  to  repeal  a  statute,,  nor  limit  the  time  or 
manner  of  repeal.  The  power  that  enacts  can  repeal. 
The  repealing  act  may  be  passed  the  same  day  as  the 
act  repealed.  Only  the  legislature  can  repeal.  Popu- 
lar opposition,  neglect  to  enforce,  and  long  con- 
tinuance of  inconsistent  custom,  may  influence  the 
court  to  clemency,  or  even  resolve  a  doubt  as, to  the 
meaning,  but  they  cannot  repeal.  Repeals  are  express 
or  implied.  An  express  repeal  may  operate  though  all 
the  statute  but  the  repealing  clause  is  void ;  but  when 
the  repealing  clause  is  manifestly  to  clear  the  way 
for  the  law  containing  the  repealing  clause,  if  the  rest 
of  the  law  is  void,  the  court  will  deny  effect  to  the 
repealing  clause  also,  since  there  is  no  intent  to  repeal 
the  former  law  without  the  substitute  taking  its  placa 
E)or  example,  when  a  law  providing  a  new  charter  for 
the   City  of  Galveston  was   held  unconstitutional 

lOEsler  v.  Kent,  CSreuit  Judge,  108  Mich.  543,  66  N.  W.  485. 
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except  the  clause  repealing  the  former  charter,  the 
court  held  that  ineffective  also,  since  the  legislature 
could  not  have  intended  to  leave  the  city  without  any 
provision  for  goverhment.^^ 

All  prior  laws  inconsistent  with  a  later  law  are 
repealed  by  implieation;  but  there  must  be  a  clear 
repugnancy,  in  the  absence  of  an  express  repeal.  The 
court  will  otherwise  harmonize  the  acts  if  possible,  or 
hold  the  prior  law  repealed  only  so  far  as  necessary 
to  give  place  to  the  later.  But  when  the  new  law  is 
manifestly  intended  to  cover  the  whole  field  it  will 
be  construed  to  repeal  the  whole  of  the  old  law  by 
necessary  implication.  Strong  examples  of  this  sort 
are  general  revisions,  and  statutes  amending  the  for- 
mer law  to  "read  as  follows."  The  effect  of  the 
repeal  is  that  as  to  all  but  transactions  entirely  closed 
the  law  is  as  if  it  had  never  been.  In  the  absence  of 
a  saving  clause  no  action  can  be  maintained  on  the 
repealed  law,  even  as  to  past  transactions.  By  tlie 
repeal  the  old  law  is  revived  as  if  it  were  newly 
enacted.  On  motion  in  arrest  of  judgment  on  con- 
viction in  1831  of  digging  up  a  dead  body,  February 
20, 1831,  in  Adolation  of  the  statute-  of  1814,  repealed 
a  few  days  after  the  act  by  the  statute  of  1830,  it  was 
said  by  Shaw,  C.  J. :  "It  is  clear  that  there  can  be 
no  legal  conviction  for  an  offense  unless  the  act  be 
contrary  to  law  at  the  time  it  is  committed,  nor  can 
there  be  a  judgment  unless  the  law  is  in  force  at  the 
time  of  the  indictment,  and  judgment.  If  the  law 
ceases  to  operate  by  its  own  limitation  or  by  a  repeal 
at  any  time  before  judgment,  no  judgment  can  be 

11  Galveston  &  W.  By.  v.  Galveston,  96  Tex.  520,  74  S.  W.  537. 
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given.  Hence,  it  is  usual  in  every  repealing  law  to 
make  it  operate  prospectively  only,  and  to  insert  a 
saving  clause,  preventing  the  operation  of  the  repeal, 
and  continuing  the  repealed  law  in  force  as  to  all 
pending  prosecutions,  and  often  as  to  all  violations 
of  the  existing  law  already  committed.  These  prin- 
ciples settle  the  present  case.  By  the  statute  of  1830, 
chapter  57,  §  6,  that  of  1814  was  repealed  without  any 
saving  clause.  The  act  charged  upon  the  defendants 
as  an  offense  was  done  after  the  passing  of  the  statute 
of  1814,  and  before  that  of  1830.  The  act  cannot  be 
punished  as  an  offense  at  common  law,  for  that  was 
not  in  force  during  the  existence  of  the  statute ;-  nor 
by  the  statute  of  1814,  because  it  has  been  repealed 
without  a  saving  clause;  nor  by  the  statute  of  1830, 
for  the  act  was  done  before  that  statute  was  passed. 
No  judgment,  therefore,  can  be  rendered  against  the 
defendants  on  this  indictment.  "^^ 
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QUIZ  QUESTIONS 

LAW  OF  NEGOTIABLE 
INSTRUMENTS 

(The  numbers' refer  to  the  numbered  sections  in  the  text.) 

1.  What  are  the  common  varieties  of  negotiable  instruments? 

2.  What  can  be  said  as  to  the  origin  of  bills  and  notes? 
What  special  name  is  given  to  the  law  pertaining  to  com- 
mercial paper? 

3.  Define  a  bill  of  exchange.  What  is  a  foreign  bill  ?  What 
is  an  inland  bill? 

4.  Write  out  a  bill  of  exchange  and  give  the  proper  desig- 
nation to  each  of  the  parties. 

5.  Define  a  check.  Write  a  check  without  using  a  printed 
form. 

6.  Define  a  promissory  note.  Draw  up  a  promissory  note, 
negotiable  in  form,  and  name  the  different  parties. 

7.  What  were  the  early  differences  betweien  negotiable  instru- 
ments and  common  law  contracts?  Do  all  of  the  early 
differences  exist  to-day? 

8.  What  is  meant  by  negotiability? 

9.  Trace  briefly  the  modern  accomplishments  in  the  way  of 
codifying  the  rules  of  the  law  merchant.  Find  out  whether 
the  Uniform  Negotiable  Instruments  Law  has  been 
adopted  in  your  state.  If  it  has,  use  the  statute  as  there 
adopted  in  your  study. 

10.  A  in  the  course  of  a  conversation -with  B,  said,  "I  will 
pay  you  or  any  person  you  may  suggest,  tomorrow,  $5." 
Is  this  a  promissory  note  ? 

11.  What  are  the  requirements  concerning  the  signing  of  bills 
and  notes  ?  Must  a  person  use  his  real  name  in  executing 
a  note? 
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12.  What  is  the  difference  between  a  promise  implied  in  fact 
and  a  promise  implied  in  law?  Which  is  required  to 
support  a  promissory  note? 

13.  A  wrote  on  a  piece  of  paper,  "Good  to  X  or  order  for 
$5"  and  signed  his  name  and^deliVered  .-it  to  X.  Is  this 
a  good  note? 

14-15.  A  wrote  to  B,  as  follows:  "Please  pay  C  the  $5  you 
owe  him,"  signed,  "A."    Is 'this  a,  good  bill  of  exchange? 

16.  A  promises  in  writing  to  deliver  X  or  order  a  horse,  on 
June  1.    Is  this  a  promissory  note? 

17.  What  is  meant  by  money  as  applied  to  the  law  of  bills 
and  notes? 

18.  What  is  the  provision  of  the  N.  I.  L.  as  to  the  designation 
of  a  particular  kind  of  money?  ' 

19.  I  promise  to  deliver  $100  worth  of  Slexican  silver  dollars 
to  X  or  order  in  Chicago.  Is  this  a  good  promissory 
note? 

20.  Is  an  instrument'  negotiable  which  requires  the  obligor 
to  do  anything  else  in  addition  to  the  paymeiit  of  money  ? 

21.  I  promise  to  pay  $5  or  deliyer  a  pig  to  X  or  order,  June  1, 
as  he  may  desire.  Is  this  a  good  note?  Suppose  the 
latter  part  of. the  promise  should  read,  "as  I  may  desire." 
Would  your  answer  be  the  same? 

22.  State  the  effect  of  giving  authority  in  the  note  to  sell 
collateral  securities. 

23.  What  is  the  effect  of  giving  authority  in  the  note  to 
confess  judgment? 

24.  What  is  the  effect  of  a  waiver  of  exemptions  ? 

.25.  What  is  the  requirement  of  the  law  merchant  as  to  cer- 
tainty? Name  the  four  particulars  in  which  there  must 
be  certainty. 

26.  I  promise  to  pay  X  or  order  $5,000  if  he  finishes  my  house- 
by  June  1.    Is  this  a  good  promissory  note  ? 

27.  What  is  the  effect  of  promising  to  pay  out  of  a  particular 
fund?      '\ 

28.  May  a  particular  fund  be  indicated  in  any  way  so  as  not 
to  render  the  promise  or  order  conditional? 

■29.  What  is  the  effect' of  stating,  in  a  note,  the  transaction 
which  gave  rise  to  the  instrument?     Is  it  proper  to  say 
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that  such  a  statement  will  never  affect  the  validity  of  the 
note? 

30.  "What  is  meant  by  a  conditional  sale  note?  Is  such  a  note 
negotiable  ? 

31.  Suppose  A  promises  to  pay  B  or  order  $100  on  July  1, 
1913,  and  the  recital  is  made  that  the  instrument  is  for 
100  bushels  of  wheat  to  be  delivered  by  B  to  A  on  SeJ)- 
tember  1.    Is  this  a  good  note? 

32.  I  promise  to  pay  X  or  order  $5  and  such  other  sums  as 
I  may  owe  him  on  July  1.    Is  this  a  negotiable  note  ? 

33.  State  the  rules  with  reference  to  an  agreiement  to  pay 
attorneys'  fees  and  costs  of  collection.  Has  the  N.  I.  L. 
brought  about  any  changes  in  the  law  in  this  respect? 

34.  On  what  reasoning  has  the  conclusion  been  reached  that 
an  agreement  to'  pay  exchange  does  not  affect  the  negotia- 
bility of  an  instrument? 

35.  May  the  amount  of  interest  that  will  have  to  be  paid  be 
uncertain,  without  rendering  the  note  non-negotiable? 

36.  There  is  added  to  a  note  an  agreement  by  the-mat:er  to 
pay  all  taxes  that  may  be  levied  against- the  note.  Is  the 
note  negotiable?  "Will  it  make  any  difference  if  such  a 
stipulation  is  inserted  in  a  mortgage  given  to  secure  the' 
note  rather  than  in  the  note  ? 

37.  To  what  extent  must  a  negotiable  instrument  be  certain 
as  to  the  time  of  payment*? 

38.  Is  an  instrument  payable  on  or  before  a  certain  date  suffi- 
ciently certain  as  to  time  of  payment  to  be  negotiable? 
Is  a  note  payable  in  installments,  with  a  provision  that 
in  case  of  failure  to  pay  any  installment  when  it  is  due 
the  whole  shall  become  immediately  due  and  payable, 
negotiable  ? 

39.  Is  a  note,  payable  -when  the  maker  harvests  his  next  crop 
of  corn,  negotiable  ? 

40.  Is  a  note,  payable  on  demand,  negotiable?  "When  is  such 
an  instrument  due? 

41.  Is  a  bill  or  note  complete  without  a  payee?  Who  may 
the  payee  of  a  bill  be  ?    "Who  may  the  payee  of  a  note  be  ? 

42.  "What  will  take  the  place  of  the  actual  naming  of  the 
payee  ? 
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43.  A  dra,ws  a  check  payable  to  himself  or  order  and  indorses 
and  delivers  it  to  B.    Is  this  a  good  check? 

44.  What  is  meant  by  alternative  payee?  Is  an  instrument 
drawn,  payable  to  an  alternative  payee,  negotiable  ?  What 
was  the  law  prior  to  the  N.  I.  L.  and  what  is  the  rule  of 
the'  statute  ? 

45.  What  is  a  "floating  payee"?  What  is  the  law  relative  to 
the  same? 

46.  Is  it  necessary  to  address  a  bill  to  a  drawee  by  name? 

47.  Is  a  bill  good  which  is  addressed  to  drawees  in  the  alterna- 
tive?   Who  is  a  referee  in  case  of  need? 

48.  "Pay  C  $5;  To  B;  Signed,  A."  Is  this  a  negotiable  bill 
of  exchange? 

49.  What  is  the  difference  as  to  methods  of  transfer,  between 
paper  payable  to  order  and  paper  payable  to  bearer  ? 

50.  What  is  required  to  make  an  instrument  payable  to  order  ? 

51.  Enumerate  four  ways  in  which  an  instrument  may  be 
made  payable  to  bearer? 

52.  A  check  is  made  payable  to  John  Smith,  a  well-known 
person  living  in  your  community.  Could  such  a  check 
by  any  possibility  be  considered  as  payable  to  bearer  ? 

54.  What  is  the  character  of  an  instrument  in  which  the  name 
of  the  payee  does  not  purport  to  be'  the  name  of  any 
person  ? 

55.  Name  four  non-essentials  as  to  form.  What  may  be  done 
if  a  date  is  omitted?  What  is  the  effect  of  ante-dating 
or  post-dating  an  instrument  ? 

56.  May  an  instrument  be  treated  as  negotiable,  from  which 
is  omitted  the  customary  expression  "value  received"  and 
which  bears  the  seal  of  the  signer? 

57.  A  executed  a  note  in  favor  of  B  and  placed  it  in  his 
pocket,  intending  to  hand  it  to  B  the  next  time  he  should 
see  B.  The  next  day  A  died.  The  note  was  found  in  A's 
pocket.    Is  B  entitled  to  the  note? 

58.  Is  a  negotiable,  instrument  enforcible,  for  which  no  con- 
sideration has  been  given? 

59.  What,  in  general,  constitutes  a  consideration?  Is  any- 
thing other  than  money  a  good  consideration? 

60.  Is  pre-existing  debt  good  consideratipn  ?  Look  up  the  law 
in  your  own'  state. 
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61.  What  is  meant  by  consideration  being  presumed! 

62.  In  what  way  does  accommodation  paper  differ  from  other 
paper,  with  respect  to  consideration? 

63.  The  figures  on  a  check  indicate  that  it  is  for  $8,  while 
the  words  indicate  that  it  is  for  eighty  dollars.  What 
sum  is  the  holder  of  the  check  entitled  to? 

64.  If  the  conflict  is  between  written  and  printed  provisions, 
which  shall  prevail?  If  there  is  doubt  as  to  whether  an 
instrument  is  a  bill  or  a  note  how  is  it  dealt  with  ? 

65.  A  note  in  the  ordinary  form  is  signed  in  the  customary 
place  by  B.  In  the  upper  left  hand  corner  the  signature 
of  X  appears.  Will  X  be  treated  as  a  joint  maker  with 
B?    What  is  meant  by  joint  and  several  liability? 

66.  What  four  general  well-settled  rules  may  be  stated  with 
reference  to  signatures  to  negotiable  paper  ? 

67.  Who  is  liable  on  a  note  signed  "X  Administrator,"  with- 
out more?  If  B  desires  to  sign  a  note  as  agent  for  C, 
how  should  he  do  it,  so  as  to  bind  C  and  escape  all  per- 
sonal liability? 

68.  A,  under  the  mistaken  belief  that  he  has  authority  from 
B,  signs  B's  name  to  a  note.  What  kind  of  an  action  may 
be  brought  against  A  by  the  holder  of  the  note  ? 

69.  A  drew  a  check  in  favor  of  B  or  order,  leaving  the  amount 
blank.  A  authorized  B  to  fill  it  up  for  a  sufficient  amount 
to  pay  a  claim  which  A  owed  X,  the  exact  amount  of  which 
was  not  known  at  the  time  the  check  was  drawn.  It  was 
understood  between  A  and  B,  however,  that  in  no  event 
should  the  amount  inserted  in  the  check  exceed  $100.  B 
fraudulently  fiUed  the  check  up  for  $500  and  sold  it  to  C. 
To  what  amount  is  C  entitled? 

70.  What  is  the  rule  under  the  statute  with  reference  to  the 
case  stated  in  the  previous  question? 

71.  Suppose  a  note  is  executed  with  the  amount  left  blank  and 
is  filled  up  for  an  unauthorized  amount  before  it  is  de- 
livered to  the  payee.    What  are  the  rights  of  the  payee? 

72.  What  is  the  purpose  of  the  acceptance  of  a  bill  of  ex- 
change ? 

73.  What  is  necessary  to  satisfy  the  requirement  that  an  ac- 
ceptance shall  be  in  writing  and  signed? 
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74.  Under  what  circumstances  will  an  acceptance  on  a  paper 
other  than  the  bill  be  considered  a  good  acceptance? 

75.  A  was  the  holder  of  a  bill  drawn  on  B.  A  mailed  the  bill 
to  B  and  requested  him  to  accept  it.  B  threw  the  letter 
and  bill  into  the  fire.    "What  are  A's  rights? 

76.  What  is  the  difference  between  a  general  and  a  qualified 
acceptance?  Is  there  any  reason  why  the  holder  of  a  bill 
should  hesitate  about  consenting  to  a  qualified  acceptance  ? 

77.  Name  five  different  ways  in  which  an  acceptance  may  be 
qualified? 

78.  Who  is  entitled  to  accept  a  bill? 

79.  What  is  meant  by  acceptance  for  honor  ? 

80.  What  is  the  meaning  of  negotiation? 

81.  What  must  be  done  to  negotiate  paper  payable  to  bearer? 

82.  May  any  paper  other  than  that  originally  payable  to  bear- 
er, be  negotiated  by  delivery  alone? 

83.  What  is  the  doctrine  of  Smith  v.  Clarke  ?  What  effect 
does  the  N.  I.  L.  have  on  the  doctrine  of  this  case  ? 

84.  A  bill  payable  to  A  or  order  is  handed  over  to  B.  Is  it 
negotiated  ? 

85.  What  are  the  usual  forms  of  indorsement? 

86.  What  is  the  effect  of  an  indorsement  in  the  following 
form:    "I  hereby  assign  the  within  instrument  to  B"? 

87.  May  an  instrument  be  negotiated  by  making  the  indorse- 
ment in  the  form  of  a  guaranty  ? 

§8.  A,  the  payee  of  a  note,  writes  his  name  across  one  end  of 
the  face  of  the  note  and  delivers  it  to  B.  Is  this  a  negotia- 
tion to  B  ?    Is  an  indorsement  on  an  attached  paper  good  ? 

89.  A  note  for  $300  is  indorsed  as  follows :    "  Pay  B  $150  and  . 
C  ~$150,"  the  indorsement  being  signed  by  the  payee. 
What  are  the  rights  of  B  and  C  ? 

90.  A  check  is  made  payable  to  A  and  B.  B,  who  is  in  pos- 
session of  it,  indorses  his  name  On  the  back  of  it  and  de- 
livers it  to  C.    What  are  C's  rights? 

91.  A  note  is  made  payable  to  "X,  cashier  of  the  Y  Bank." 
How  may  it  be  negotiated? 

92.  How  would  you  indorse  a  check  in  which  your  name  was 
misspelled  ? 

93.  May  the  payee  of  a  check,  who  is  an  infant,  transfer  the 
check  ? 
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94.  Name  the  different  kinds  of  indorsements. 

95.  Under  what  circumstances  is  an  indorsement  said  to  be 
restrictive  ? 

96.  "Pay  B  and  no  one  else."  What  kind  of  an  indorsement 
is  this?  What  effect  would  this  indorsement  have  upon 
the  rights  of  B? 

97.  A  note  payable  to  A  or  order  is  indorsed  by  A  as  follows : 
"Pay  to  the  order  of  B,  for  collection."  B  indorses  it 
over  to  his  grocer  to  pay  his  grocery  bill.  What  are  the 
rights  of  the  grocer? 

98.  A  note  to  A  or  order  is  indorsed,  "Pay  B  or  order  for 
the  benefit  of  C. "  In  whose  name  should  the  action  against 
the  maker  be  brought?  What  are  B's  rights  against  A 
in  ease  the  maker  fails  to  pay? 

99.  "Pay  B  or  order,  without  recourse."  What  is  this  form 
of  indorsement  called  ?  What  is  the  effect  of  such  an  in- 
dorsement ? 

100.  Define  a  conditional  indorsement.  Should  the  maker  or 
drawee  find  out  whether  the  condition  has  been  fulfilled 
before  making  payment? 

101.  A  is  the  payee  of  a  note.  He  turns  it  over  to  B  in  payment 
for  a  horse,  but  forgets  to  indorse  it.  What  are  B  's  rights  ? 
Suppose  A  should  later  write  his  name  on  the  back  of  the 
note,  but  that  at  the  time  of  his  so  doing  B  had  learned 
that  the  note  was  obtained  from  the  maker  by  A  by  fraud. 
What  would  B's  rights  against  the  maker  be? 

102.  Who  is  the  holder  of  a  negotiable  instrument?  What  is 
the  difference  between  the  rights  of  a  holder  and  the  rights 
of  a  holder  in  due  course? 

103.  Defime  "holder  in  due  course." 

104.  May  one  be  the  holder  in  due  course  of  an  instrument 
which  is  not  at  the  time  of  the  transfer,  complete  and  regu- 

/   lar  on  its  face?    What  is  meant  by  this  expression? 

105.  Does  it  necessarily  follow  that  one  to  whom  a  negotiable  in- 
strument is  transferred  when  it  is  overdue,  cannot  re- 
cover ? 

106.  Suppose  a  note,'  the  due  date  of  which  falls  on  Sunday,  is 
transferred  on  Monday,  may  the  transferee  be  treated  as 
a  holder  in  due  course? 

107.  Is  it  safe  to  accept  the  transfer  of  an  instrument  payable 
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in  installments,  after  the  first  installment  is  due,  without 
ascertaining  whether  such  installment  has  heen  paid? 

108.  How  soon  after  its  issue  may  suit  be  brought  on  a  note 
made  payable  on  demand?  Is  a  demand  necessary  before 
filing  suit?  Is  the  general  rule  applied  to  certificates  of 
deposit  ? 

i09.  If  demand  paper  is  transferred  six  weeks  after  it  is  issued, 
majf  the  transferee  be  considered  a  holder  in  due  course? 

110.  A  finds  a  note  payable  to  bearer  and  makes  B  a  present  of 
it  before  maturity.  Is  B  a  holder  in  due  course  ?  Would 
it  make  any  difference  if  B  had  received  it  in  payment 
of  a  debt  owing  from  A  to  B  ? 

111.  What  constitutes  bad  faith  on  the  part  of  a  transferee? 
See  also  112  in  answering  this  question. 

113.  Are  there  any  circumstances  under  which  a  transferee  may 
be  a  holder  in  due  course,  notwithstanding  his  knowledge 
of  previous  defects  of  title? 

114.  A  obtains  a  note  from  B  by  fraud.  The  face  of  the  note  is 
$500.  A  transfers  it  to  C  before  maturity  for  $400.  C 
takes  the  note  in  good  faith.  What  will  be  the  amount 
of  his  recovery  from  B? 

115.  Suppose  in  the  previous  case,  C  had  agreed  to  pay  $500 
for  the  note  and  had  paid  $400,  but  before  paying  the  last 
$100  had  learned  of  the  fraud  practiced  on  B.  What 
amount  would  C  be  entitled  to  ? 

116.  Suppose  in  the  case  stated  in  114,  this  note  had  been  ia- 
dorsed  to  C  as  security  for  the  loan  of  $400  from  C  to  A. 
How  much  could  C  recover  ? 

117.  Is  the  burden  on  the  plaintiff  to  prove  that  he  is  a  holder 
in  due  course  or  on  the  defendant  to  prove  that  plaintiff 
is  not  a  holder  in  due  course? 

118.  In  what  way  is  the  subject  of  holder  in  due  course  related 
to  the  subject  of  defenses  ?  Why  is  it  necessary  to  classify 
defenses?  When  is  the  title  of  a  holder  said  to  be  de- 
fective ? 

119.  What  is  a  real  defense?  Name  the  real  defenses.  What 
is  a  personal  defense  ?    Name  the  personal  defenses. 

120.  In  what  two  different  senses  is  fraud  used? 

121.  Give  an  illustration  of  fraud  in  the  execution,  otherwise 
called  fraud  in  the  inception. 
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122.  What  effect  does  the  negligence  of  the  signer  have  upon 
his  defense  of  fraud  in  the  inception?    Why? 

123.  What  is  the  provision  of  the  N.  I.  L.  with  reference  to 
fraud?    How  should  the  statute  be  construed? 

124.  What  is  the  character  of  the  defense  of  illegality? 

125.  What  is  the  character  of  the  defense  of  no  delivery  ? 

126.  Against  whom  is  the  defense  of  lack  or  failure  of  consid- 
eration available? 

127.  A  accepts  a  bill,  payable  June  1.  The  holder  does  not  pre- 
sent the  bill  for  payment  till  June  5.  Does  this  delay  affect 
the  rights  of  the  holder  against  A?  Would  it  make  any 
difference  if  the  bill  were  made  payable  at  a  particular 
bank  and  A  had  funds  there  for  the  payment  of  the  bill  on 
June  1? 

128.  Does  the  loss  or  destruction  of  an  instrument  preclude  re- 
covery thereon? 

129.  What  admissions  in  common  do  the  maker  of  a  note  and 
the  acceptor  of  a  bill  impliedly  make? 

130.  If  a  bank  pays  a  check  to  which  the  drawer's  name  has 
been  forged,  may  the  bank  recover  the  money  from  the 
person  to  whom  it  was  paid?  Could  the  bank  account  of 
the  person  whose  name  was  forged  be  properly  debited 
with  the  amount  paid  out? 

131.  Is  the  bank  in  any  different  position  where  the  amount 
for  which  a  genuine  check  was  originally  drawn  has  been 
fraudulently  altered? 

132.  What  is  meant  when  it  is  said  that  the  liability  of  the 
drawer  of  a  bill  is  a  secondary  liability  ? 

133.  What,  in  general,  are  the  steps  necessary  to  fix  the  lia- 
bility of  the  indorser  of  a  note? 

134.  If  there  are  several  indorsements  on  a  negotiable  instru- 
ment, in  what  order  are  the  indorsers  liable?  May  the 
last  transferee  sue  anyone  other  than  his  immediate  in- 
dorser? 

135.  What  is  the  liability  of  an  anomalous  or  irregular  in- 
dorser ? 

136.  Is  any  liability  imposed  upon  an  indorser,  other  than  that 
based  upon  his  contract  of  indorsement?  Does  one  who 
indorses  without  recourse  escape  all  liability?    What  lia- 
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'bility  is  ifaposed  upon  one  who  transfers  bearer  paper  by 
delivery  only? 
137."  A  indorses  a  note  to  B  and  B  to  C.  If  the  note  "were 
fofged  may  C  sue  A  for  a  breach  of  warranty?  A  is  the 
holder  of  a  note  -payable  to  bearer.  He  transfers  it  by 
delivery  to  B  and  B  to  C.  If  the  note  were  forged,^  may  C 
sue  A  for  a  breach  of  warranty? 

138.  What  will  constitute  a  breach  of  the  warranty  that  the 
instrument' is  genuii^e  and  what  it  purports  to  be? 

139.  A  note  comes  to  B  under  a  forged  indorsement.  B  does 
not  know  that  the  indorsement  is  forged!  B  indorses  and 
sells  the  note  to  C.    What  are  C's  rights  against  B? 

140.  A,  the  payee  of  a  note,  is  an  infant.  A  indorses  the  note 
to  B.  B,  in  ignorance  of  the  fact  that  A  is  an  infant, 
indorses  the  note  to  C.  A  later  repudiates^  the  indorsement 
and  recovers  the  note  from  C.    What  may  0  do  ? 

141.  What  warranty  with  reference  to  facts  that  render  an 
instrument  valueless  is  imposed  on  a  seller? 

142.  What  are  the  four  general  requirements  as  to  presentment 
for  payment  necessary  to  charge  parties  secondarily-  liable  ? 

143.  When  should  an  instrument,  falling  due  on  Sunday,  be 
presented  for  payment  ?  When  should  an  instrument  dated 
February  28,  and  payable  one  month  from  date  be  pre- 
sented for  payment? 

144.  When  must  a  note  payable  on  demand  be  presented  for 
payment?  When  must  a  bill  payable  on  demand  be  pre- 
sented for  payment  ?  • 

145.  When  must  a  check  tfe  presented  for  payment?  What  is 
the  effect  of  delay  in  presenting  a  cheek,  upon  the  in- 
dorser  ?    Upon  the  drawer  ?  i 

146.  Is  the  presentment  of  a  bill  or  note  at  the  residence  of 
the  acceptor  or  maker,  where  no  place  for  presentment  is 
indicated,  at  10  o'clock  at  night  a  good  presentment? 

147.  What  is  the  proper  place  for  the  presentment  of  an  in- 
strument ? 

148.  The  maker  of  a  note  gives  his  address,'  in  connection  with 
his  signature  as  14  Main  Street,  Urbana.  On  the  day  the 
note  falls  due,  the  holder  goes  to  this  address  at  3  o'clock 
in  the  afternoon.  The  only  person  in  the  office  is  a  stenog- 
rapher.    The  note  is  presented  to  her  and  she  says  that 
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she  knows  nothing  about  it.     The  holder  thereupon  gives 
•   notice  of  dishonor  to  the  indorser.    Is  the  indorser  liable  ? 

149.  By  whom  should  presentment  be  made?  Is  it  necessary 
to  exhibit  the  instrument? 

150.  -Under  what  circumstances  will  delay  in  making  present- 
ment for  payment  be  excused? 

151.  Under  what  circumstances  will  presentment  for  payment 
be  dispensed  with  entirely? 

152.  Why  should  a  bill  be  presented  for  acceptance  ? 

153.  What  bills  must  be  presented  for  acceptance? 

154.  Ifsihe  bill  is  one  that  must  be  presented  for  acceptance, 
how  soon  after  the  issue  must  the  presentment  be  made? 

155.  By  whom  and  to  whom  must  presentment  for  acceptance 
be 'made?    May  presentment  be  made  on  Saturday? 

-156.    When  is  presentment  excused? 

157.  May  a  bill  ever  be  treated  as  dishonored  for  non-acceptance, 
if  acceptance  is  not  expressly  refused  ? 

158.  After  a  bill  has  been  dishonored  by  non-payment  or  non- 
acceptance  what  is  the  next  step  that  the  holder  must  take 
in  order  to  hold  an  indorser  or  drawer  ? 

159.  ,In  what  form  must  a  notice  of  dishonor  be?     If  a  notice 

is  deposited  in  the  post  office  but -never  reaches  the  party 
to  whom  it  is  sent  is  such  party  discharged? 

160.  If  the  'person  giving  and  the  person  to  receive  notice  live 
in  the  same  place  how  soon  must  the  notice  be  given?  If 
they  live  in  different  places  how  soon  must  the  notice  be 
mailed  ? 

161.  A  bill,  before  it  is  dishonored,  is  indorsed  by  A  to  B,  by 
B  to  C,  and  C  to  D,  and  by  D  to  E.  June  1  the  bill  is  dis- 
honored in  the  hands  of  E.     E  mails  a  notice  to  D  by 

-eight  o'clock  June  2.  D  mails  notice  to  C  June  6.  Is  C 
liable  to  E  ?  If  E  wanted  to  be  sure  of  his  rights  against 
A,  how  soon  should  he  give  direct  notice  to  A  ? 

162.  Is  delay  in  giving  notic'e  ever  excused? 

163.  Is  notice  ever  dispensed  with  entirely? 

164.  By  whom  must  notice  be  given?  A  note  is  dishonored  in 
the  hands  of  A.  B  is  an  indorser.  A  friend  of  B  hap- 
pens to  hear  the  maker  refuse  to  pay  it  and  tells  B.  This 
is  the  only  notice  that  B  receives.    Is  he  liable  to  A  ? 

165.  Is  it  necessary  that  the  holder  of  a  bill  oi'note  shall  give 
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direct  notice  tp  each  of  the  several  indorsers,  if  there  is 
more  than  one  indorser,  in  order  to  preserve  his  rights 
against  each  ?  If  not,  how  may  the  result  be  otherwise  ac- 
complished ? 

166.  To  whom  should  notice  be  given? 

167.  If  an  indorser  lives  in  one  town  and  has  his  place  of  busi- 
ness in  another  town,  to  which  address  may  notice  I)e  sent? 

168.  When  is  it  necessary  to  protest  a  dishonored  bill  ? 

169.  What  must  be  done  in  protesting  a  bill? 

170.  Under  what  circumstances  is  an  instrument  said  to  be 
discharged  by  payment?  What  is  the  effect  of  discharg- 
ing a  negotiable  instrument? 

171.  May  the  liability  of  the  parties  to  negotiable  paper  be 
ended  in  any  other  way  than  by  payment  in  due  course  ■ 

172.  To  what  extent  are  parties  discharged  by  alteration? 

173.  What  is  considered  a  material  alteration? 

174.  What  is  meant  by  renunciation  and  what  is  its  effect? 

175.  How  otherwise  than  by  failure  to  make  a  proper  present- 
ment and  to  give  proper  notice  of  dishonor,  may  parties 
secondarily  liable  be  discharged? 
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QUIZ  QUESTIONS 

LAW  OF 
SURETYSHIP  AND  GUARANTY 

{The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.    What  forms  does  the  contract  of  suretyship  take  ?    Define 

and  distinguish  surety  and  guarantor. 
2-3.   Who  may  become  a  surety  or  guarantor! 

4.  The  plaintiff  loaned  to  X,  taking  X's  note,  signed  also  by 
the  defendant  as  surety.  Is  the  lack  of  consideration 
available  to  the  defendant  as  a  defense  should  he  be  sued 
on  the  note?  Suppose  that  the  defendant  had  added  his 
name  to  the  note  as  surety  after  the  execution  of  the  note 
and  it  is  delivered  by  X  to  the  plaintiff  and  after  the 
plaintiff  had  advanced  his  money;  could  the  defendant 
then  set  up  the  defense,  want  of  consideration? 

5.  When  is  a  contract  of  guaranty  negotiable?    When  not? 

6.  When  is  the  contract  of  suretyship  within  the  Statute  of 
Frauds  ? 

7.  Where  the  contract  is  within  the  Statute  of  Frauds,  what 
terms  of  the  contract  must  the  memorandum  embody  to 
make  the  defendant's  promise  enforcible? 

8.  If  the  Statute  of  Frauds  uses. the  word  agreement,  is  it 
necessary  to  state  the  consideration  for  the  defendant's 
promise  in  the  memorandum?  What  is  the  rule  where 
the  Statute  uses  the  word  promise  instead  of  agreement? 

9.  (a)  What  is  meant  by  specioZ  promise?  (b)  Must  the  obli- 
gation of  the  principal  be  an  express  one  for  the  promise  of 
the  surety  to  be  within  the  Statute  of  Frauds? 

12.  (a)  An  infant  entered  into  a  contract  to  purchase  a 
bicycle  for  his  own  use.  The  def endiant  oraUy  guaranteed 
the  payment  of  the  purchase  price.    Can  he  be  held  upon 
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his  promise?  (b)  A  railroad  corporation  took  a  lease  of 
premises  which  was  ultra  vires  because  unauthorized  by 
the  company's  charter?  Can  a  director  of  the  company 
who  signed  the  lease  individually  as  a  surety  be  held 
liable  for  the  rent? 

13.  Suppose  A  orally  promises  B  that  if  the  latter  will  become 
surety  for  a  debt  owing  by  C  to  D,  he  (A)  will  reimburse 
B  for  any  amount  he  may  be  compelled  to  pay  by  reason 
of  such  contract.    Can  B  hold  A  upon  his  promise? 

14.  A  buys  a  team  of  horses  from  X  and  in  pajnnent  of  the 
horses  makes  an  oral  promise  to  C,  X's  creditor,  to  pay 
X's  debt  to  C.  Is  A's  promise  within  the  Statute  of 
Frauds  ? 

15.  A  has  in  his  possession  property  of  X  worth  $500.  C 
presses  X  for  payment  of  a  debt  of  long  standing  and  A, 
in  order  to  induce  C  not  to  sue  X,  feeling  secure  in  having 
X's  funds  in  his  hands,  orally  promises  C  that  he  will  see 
to  it  that  X  pays  his  debt.    Can  C  sue  A  ? 

16.  X  transfers  to  A  a  piece  of  property  worth  about  $500  in 
consideration  for  which  A  promises  C,  X's  creditor,  that 
he  will  see  to  it  that  C  gets  payment  of  his  debt.  Is  the 
promise  within  the  Statute  of  Frauds  ?  Does  the  fact  that 
consideration  moves  from  the  creditor  to  the  new  promiser 
take  the  new  promise  out  of  the  Statute? 

17.  18,  24  and  30.     Enumerate  and  define  four  rights  of  the 

surety.  * 

19.  Suppose  a  surety  dies  and  leaves  a  legacy  to  the  principal 
debtor  and  the  legacy  is  assigned  before  the  surety's 
estate  pays  his  debt.  Does  the  assignee  take  the  legacy 
free  from  the  right  of  the  surety's  estate  to  reduce  it  by 
the  amount  owing  to  the  surety's  estate  from  the  legatee? 

20.  If  a  surety  pays  only  part  of  the  debt  may  he  sue  the 
principal  for  reimbursement?  Suppose  a  surety  gives  his 
negotiable  note  in  conditional  payment  of  the  debtor's 
debt  and  before  he  has  paid  out  any  money  he  sues  the 
debtor.    Will  he  be  allowed  to  recover  ?    If  so,  how  much  ? 

21.  A  surety  settles  his  principal's  debt  of  $1,000  by  a  pay- 
ment of  $500.  How  much  can  he  recover  from  his  prin- 
cipal? 
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22.  Illustrate  the  principle  that  the  equitable  right  to  recover 
indemnity  is  not  dependent  upon  contract. 

23.  A  surety  pays  the  debt  of  his  principal  where  the  prin- 
cipal has  the  defense  of  fraud  against  the  creditor,  but 
the  surety  does  not  know  of  the  existence  of  such  defense. 
May  he  recover  reimbursement  from  his  principal? 

25.  There  are  three  co-sureties,  A,  B,  and  C,  and  A  pays  the 
priacipal's  debt,  the  principal  being  insolvent.  A  now 
seeks  contribution  from  B,  C  being  insolvent.  If  he  sues 
at  law  how  much  can  he  recover  from  B?    In  equity? 

26.  A  surety  paid  $500  on  his  principal's  note  for  $1,000  when 
it  became  due.  Two  years  later  he  paid  the  remaining 
$500.  SiK  years  after  the  note  became  due  he  demanded 
repayment  from  the  principal  and  upon  the  latter 's  failure 
to  pay  brought  suit  for  $1,000.  He  also  sued  a  co-surety — 
the  only  other  surety  on  the  note — for  contribution.  The 
Statute  of  Limitations  in  force  in  the  jurisdiction,  barred 
actions  on  implied  contracts  after  three  years  and  on 
written  contracts  after  six  years.  How  much  can  the 
plaintiff  recover  from  the  principal?  How  much  from  his 
co-surety  ? 

27.  A  and  B  indorse  a  note  for  the  accommodation  of  the 
maker.  B's  indorsement  follows  A's.  Can  A  hold  B  for 
contribution  ? 

28.  Suppose  one  note  for  $5,000  signed  by  A  and  B  as 
makers,  and  another  for  $10,000  signed  by  C  as  maker, 
and  both  notes  are  put  in  the  custody  of  one  who  wrong- 
fully repledges  them  for  $3,000  without  the  assent  or 
knowledge  of  A,  B,  and  C.  For  how  much  may  the 
pledgee  hold  C  liable?  Could  C  have  contribution  from 
A  and  B  ?    If  so,  for  how  much  ? 

29.  Suppose  a  surety  with  knowledge  that  the  Statute  of 
Limitations  has  run  in  favor  of  the  principal  debtor,  and 
his  co-sureties  pay  the  debt.  May  he  recover  reim- 
bursement from  his  principal  or  contribution  from  his  co- 
sureties ? 

31.  Suppose  A  is  surety  for  X  and  X  has  deposited  securities 
with  him  for  his  protection.  Later  B  comes  in  as  a  surety 
of  X  on  the  same  obligation  without  knowledge  of  A's 
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being  a  surety.     B  pays  the  debt  and  seeks  to  have  the 
securities  in  A's  hands  applied  for  his  benefit.    Can  he? 

32.  Give  an  example  showing  that  the  right  to  subrogation 
is  available  where  the  right  to  indemnity  is  not. 

33.  A  surety  pays  a  specialty  debt  or  judgment  which  the 
creditor  holds  against  the  principal  debtor  and  which 
gives  the  creditor  a  preference  over  the  other  creditors  of 
the  debtor.  Is  the  surety,  when  he  pays  the  debt,  entitled 
to  preference  over  other  creditors  of  the  debtor? 

34.  An  insurance  company  pays  a  loss  on  insured  property 
destroyed  by  a  railroad  company.  Can  the  insurance 
company,  after  it  has  paid  the  loss  where  there  is  no  as- 
signment by  the  insured  of  his  right  of  action  against  the 
railroad  company,  recover  from  the  railroad  company  for 
the  loss  it  has  sustained? 

35.  If  the  surety  pays  the  judgment  against  the  principal 
debtor  may  he  recover  on  such  judgment  without  an  as- 
signment from  the  creditor? 

36.  "When  is  the  surety  entitled  to  be  subrogated  to  the  secur- 
ities held  by  the  creditor? 

37.  C  is  surety  for  B  on  B's  debt  to  A.  Later  D  comes  in  as 
a  surety  for  both  C  and  B,  and  upon  maturity  of  the  obli- 
gation pays  A.  Later  B  pays  C  on  C's  representing  to  B 
that  he  (C)  has  paid  the  debt.  Can  D  recover  indemnity 
from  ^? 

38.  The  principal  gives  the  creditor  a  mortgage  on  his  land 
to  secure  a  $1,000  debt  he  owes  the  creditor  for  which  debt 
G  is  surety,  and  the  surety  pays  the  creditor  $500  and 
seeks  to  compel  the  creditor  to  assign  the  mortgage  to 
him.    May  he? 

39-41.  Discuss  the  right  to  exoneration.  Who  are  necessary 
parties  to  the  suit?  How  is  the  right  distinguished  from 
the  right  to  compel  the  creditor  to  proceed  against  the 
principal  debtor? 

43.  When  is  one  who  undertakes  to  answer  for  the  debt  of  a 
married  woman  liable  ?  Does  it  ever  make  any  difference 
whether  his  promise  is  in  writing  or  not? 

44.  Does  a  promise  to  answer  for  the  debt  of  an  infant  have 
to  be  in  writing  in  order  to  be  enf orcible  ? 
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45.  Can  the  surety  be  held  on  a  joint  bond  which  he  signs  with 
his  principal  if  the  principal's  name  is  signed  without  the 
principal's  authority? 

46.  When  is  a  surety  of  a  corporation  contracting  ultra  vires 
liable? 

47-48.  Can  the  surety  ever  be  held  where  the  principal's  obliga- 
tion is  affected  by  illegality  ?    By  fraud  ? 

49.  When  sued  by  the  creditor  the  surety  pleads  as  his  de- 
fense that  the  creditor  secured  the  obligation  of  the  debtor 
by  duress.    Is  the  plea  sufficient  ? 

50.  Why  does  the  non-performance  of  the  contract  by  the 
obligee  give  the  surety  a  defense? 

51-55.  Give  examples  of  the  extinguishment  or  suspension  of 
the  principal  obligation  by  operation  of  law.  In  what 
way  do  they  affect  the  surety's  obligation?    Why? 

56.  When  will  payment  of  the  debt  discharge  the  surety  from 
further  liability  ?  When  will  tender  of  payment  discharge 
the,  surety? 

57.  Upon  what  grounds  does  a  release  of  the  principal  debtor 
by  the  creditor  give  the  surety  a  defense  ? 

58-60.  Suppose  the  creditor  for  valid  consideration  covenants 
not  to  sue  one  of  two  joint  obligors  for  a  period  of  six 
months.  One  of  the  joint  obligors  is  a  principal  obligor 
and  the  other  a  surety.  Will  the  surety  after  the  six 
months  have  expired  have  a  defense  if  sued  by  the  cred- 
itor ?  Would  it  change  your  answer  if  the  creditor  in  his 
covenant  not  to  sue  had  reserved  rights  against  the 
obligor  with  whom  he  had  a  covenant  ?  Would  your  answer 
be  the  same  if  the  creditor  had  agreed  for  a  valuable  con- 
sideration to  extend  the  time  of  payment  for  six  months 
instead  of  covenanting  not  to  sue  for  six  months  ? 

61.  The  principal  pledges  property  with  the  creditor  to  secure 
his  obligation  of  $1,000.  A  surety  becomes  bound  with 
the  principal  upon  the  debt  and  some  time  later  the 
creditor  releases  the  securities  which  have  been  pledged 
with  him.  The  value  of  the  property  at  the  time  it  is 
pledged  is  $500 ;  at  the  time  the  surety  enters,  $600 ;  at 
the  time  of  its  release  by  the  creditor,  $400,,  and  at  the 
date  of  maturity,  $300.     The  surety  is  sued  upon  the 

453 


18  LAW  OP  SURETYSHIP 

debt  and  wishes  to  set  up  as  a  complete  defense  the  re- 
lease of  the  securities.  If  he  cannot  do  this  what  is  the 
extent  of  his  defense? 

62.  When  dpes  the  failure  of  the  creditor  to  apply  funds  in  his 
possession  in  payment  of  the  debt  discharge  the  surety? 

63.  When  and  by  what  means  may  the  surety  compel  the 
creditor  to  sue  the  principal  debtor? 

64.  C  writes  A  a  letter,  offering  to  guarantee  B's  payment  of 
all  goods  he  shall  order  from  A  within  one  year.  A  short 
time  after  the  receipt  of  this  letter  A  ships  goods  to  B  in 
compliance  with  an  order  from  B.  If  B  defaults  in  pay- 
ment is  C  liable?  Suppose  C  had  died  before  A  shipped 
the  goods  and  A  on  shipping  the  goods  had  immediately 
sent  notice  to  C;  will  C's  estate  be  held  liable? 

65.  C  guarantees  the  payment  of  B's  note  to  A.  Upon  the  de- 
fault of  B,  A  fails  to  notify  C.    Is  C  liable  upon  the  note  ? 

66.  (a)  B,  the  maker  of  a  note,  gets  C  to  sign  the  note  as 
surety.  After  C  signs,  but  before  B  delivers  the  note  to 
A,  the  payep,  B  makes  an  alteration  of  the  note  extending 
the  time  of  payment  six  months;  A  receives  the  note 
without  notice  of  the  alteration  and  the  alteration  has  been 
so  skillfully  done  that  he  is  not  careless  in  so  receiving 
it ;  can  A  hold  C  liable  on  the  note  ?  Suppose  the-  note 
had  been  altered  by  a  stranger  after  its  delivery  to  A 
without  A's  knowledge? 

(b)  Suppose  that,  after  he  has  received  the  note  of  the 
inakers,  B  and  C,  C  signing  merely  as  surety,  A  enters 
into  a  written  contract  with  B  to  change  the  rate  of 
interest  from  eight  per  cent  to  six  per  cent.  Will  C 
have  a  defense  when  sued  upon  the  note,  and  if  so,  to 
what  extent? 

(c)  Suppose  after  a  note  is  delivered  to  A,  the  payee, 
upon  which  B  and  C  are  makers,  C  signing  as  surety, 
A  by  collateral  agreement  extends  the  time  of  payment 
to  B  for  six  months.  After  the  six  months  are  expired 
can  A  hold  C.  upon  the  note? 

67.  Why  will  the  fraud  or  misrepresentation  of  the  obligee 
in  securing  the  principal  debtor's  obligation  give  the 
surety  a  defense? 
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68.  What  is  the  rule  with  reference  to  the  duty  of  the  obligee 
to  disclose  facts  to  the  surety? 

69.  Show  how  the  duty  imposed  upon  the  obligee  is  not  a 
duty  to  disclose  to  the  surety  the  wrongful  acts  of  the 
servant,  but  a  duty  to  discharge  the  employee  when  he 
learns  of  his  wrongful  acts. 

70.  How  does  a  release  of  one  of  several  co-sureties  by  the 
creditor  affect  his  rights  against  the  others?  A  covenant 
not  to  sue?  A  failure  to  sue  the  debtor  at  the  surety's 
request  ? 

71.  When  may  a  surety  avail  himself  of  the  set-off  of  his  prin- 
cipal ? 

72.  The  debtor  induces  the  surety  to  sign  a  blank  bond  with 
him,  agreeing  that  it  shall  not  be  filled  up  for  more  than 
$4,000,  and  the  debtor  fills  it  up  for  $13,000  and  delivers 
it  to  the  creditor.  For  how  much  can  the  creditor  hold 
the  surety  liable? 

73.  The  creditor  negligently  loses  the  bond  of  the  principal 
and  surety.  May  he  compel  the  accommodation  surety 
to  make  a  new  bond? 

74.  A  surety,  bound  jointly  with  his  principal,  died.  Can 
the  principal  hold  the  surety's  estate? 

75-78.  B  and  C  are  boimd  as  principal  and  surety  respec- 
tively upon  a  debt  to  A.  They  each  mortgage  their  indi- 
vidual property  to  secure  the  obligation.  Both  B  and  C 
become  insolvent  and  A  asserts  the  right  to  foreclose 
both  mortgages.    May  he? 
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QUIZ  QUESTIONS 

LAW  OF  MORTGAOES 
REAL  AND  CHATTEL 

(The  "numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  Give  a  general  definition  of  a  mortgage. 

2.  (a)  What  is  the  meaning  of  the  term  "law  day"?  (b) 
What  is  meant  by  the  mortgagor's  equity? 

3.  (a)  When  did  the  practice  of  securing  debts-  originate? 
(b)  Outline  the  history  of  the  law  of  mortgages 'in  England. 

4.  (a)  Define  vivum  vadium,  (b)  Why  was  it  given  its 
name? 

5.  (a)  Distinguish  the  mortuum  vadium  from  the  vivum 
vadium,     (b)  What  are  the  advantages  of  each? 

6.  (a)  Trace  the  early  history  of  the  mortgage  at  common 
law.  (b)  What  led  to  the  extension  of  equity  jurisdiction 
over  it?     (c)  What  is  meant  by  "court  of  conscience"? 

7.  Of  what  value  is  the  equity  of  redemption,  and  why  did 
<£•      money-lenders  fight  its  establishment  ? 

8.  How  does  the  modern  mortgage  differ  from  the  ancient 
common  law  mortgage? 

9.  What  is  a  Welsh  Mortgage? 

10.  Explain  the  difference  between  formal  and  informal  mort- 
gages, and  the  necessity  for  the  terms. 

11.  Distinguish  between  the  equitable  mortgage  and  the  equit- 
able view  of  a  legal  mortgage. 

12.  A  leased  to  B  for  ten  years.  Later  A  mortgaged  his  rever- 
sion to  B  to  secure  the  payment  of  a  debt,  which  was 
duly  paid.  Under  the  original  title  theory  of  mortgages 
what  was  the  effect  of  the  payment? 

13.  What  are  the  modern  modifications  of  the  title  theory  and 
to  what  extent  does  it  prevail  ? 
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14.  (a)  What  is  the  lien  theory  of  mortgages?  (b)  Outline 
the  steps  in  its  development,  (c)  To  whose  influence  is 
it  to  be  attributed  ? 

15.  (a)  Is  the  lien  theory  logical?  (b)  Give  some  of  its  obvious 
consequences. 

16.  (a)  What  advantages  has  the  so-called  "iatermediate 
view"?  (b)  Which  of  the  three  views  studied  is  most 
inclined  to  work  out  justice  between  thfe  parties  to  a  mort- 
gage, without  giving  undue  advantage  to  either  lenders  or 
borrowers  ? 

17.  In  what  portions  of  the  United  States  are  the  two  principal 
theories  ascendant  and  why? 

18.  (a)  What  are  the  essential  differences  between  equitable 
and  legal  mortgages?     (b)  Why  are  the  two  kinds  neces- 

'  sary? 

19.  (a)  A  wished  to  borrow  money  from  B  who  demanded  as 
collateral  that  A  should  deposit  with  him  the  title  deeds 
to  all  the  property  which  he  owned.  A  complied  with  the 
demand.  What  effect  did  this  have  on  A's  real  and 
personal  property  in  England  ?  (b)  In  the  United  States  ? 
(c)  Suppose  A  was  a  Missourian  but  the  property  was  in 
England? 

20.  A  agreed  to  give  B  a  legal  mortgage  on  Blackacre,  but 
it  was  never  executed.  How  would  you  advise  B  to  pro- 
ceed against  A?  \ 

21.  When  he  borrowed  money  from  B,  A  said  that  his  mare 
Bess  should  stand  good  for  it.  Has  B  any  right  againgf 
the  mare,  and  if  so  how  may  he  assert  it  ? 

22.  A  executed  a  mortgage  of  Blackacre  to  B,  but  forgot  to 
seal  it.  In  a  state  where  seals  are  required  for  convey- 
ances of  real  property,  what  are  B  's  rights  ? 

23.  A  agreed  to  sell  Blackacre  to  B  for  a  consideration.  Before 
A's  conveyance,  B  asks  whether  he  has  a  mortgagable 
interest  in  Blackacre. 

24.  Compare  an  action  by  a  vendor  to  compel  specific  per- 
formance of  a  contract  to  convey  land,  with  an  action  to 
foreclose  a  mortgage  on  land. 

25.  A  seeks  to  redeem  Blackacre  from  an  absolute  conveyance 

which  he  i  alleges  to  have  been  made  to  secure  a  debt.    B 
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objects  to  A's  introducing  testimony  to  prove  his  allegation 
on  the  ground  that  a  written  instrument  cannot  be  varied 
by  parol  evidence.    Is  the  objection  valid? 

26.  A  buys  machinery  from  B  on  credit,  the  title  to  remain 
in  B  until  the  price  is  paid.  A  fails  to  pay  on  the  day  set — 
he  later  claims  the  right  to  redeem  as  a  mortgagor.  What 
are  the  rights  of  A  and  of  B? 

27.  Distinguish  between  the  mortgage  and  the  pledge  of  a 
chattel; 

28.  What  resemblance  has  an  innkeeper  to  a  mortgagee,  with 
respect  to  his  guest's  baggage? 

29.  What  is  the  function  of  a  trustee  in  a  deed  of  trust  in 
the  nature  of  a  mortgage? 

30.  (a)  What  is  the  necessary  mental  capacity  for  the  execu- 
tion of  a  mortgage?  (b)  What  effect  is  to  be  given  to  a 
mortgage  by  an  infant?    (c)  By  a  married  woman? 

31.  What  is  the  effect  of  a  mortgage  of  lands  to  a  partnership  ? 

32.  May  a  contingent  remainder  in  lands  be  mortgaged? 

33.  A,  a  cattle  feeder,  mortgaged  to  B  all  the  cattle  he  owned 
at  the  time  or  should  acquire  during  one  year.  Later  C 
extended  credit  to  A  relying  on  certain  cattle  purchased  at 
the  time  as  security.  What  are  the  relative  rights  of  B 
and  C? 

34.  What  is  meant  by  a  consideration  of  blood  and  affection, 
and  is  it  sufficient  to  support  a  mortgage  conveyance? 

35.  What  is  the  general  nature  of  debts  and  obligations  which 
may  be  secured  by  mortgage? 

36.  A  mortgaged  to  B  to  secure  any  advances  to  be  made  by 
B  during  the  course  of  one  year.  Later,  A  executed  a 
similar  mortgage  to  C,  of  the  same  property.  Both  C 
and  B  now  make  advances,  each  knowing  of  the  other's 
mortgage.    Which  is  entitled  to  priority? 

37.  What  statute  is  relied  on  by  those  courts  who  hold  that  a 
mortgage  must  be  evidenced  by  some  writing? 

38.  What  are  the  principal  parts  of  a  mortgage  instrument, 
and  to  what  extent  must  it  go  into  detail  ? 

39.  (a)  What  is  a  sufficient  signing  of  a  mortgage?  (b)  Who 
must  sign  it?    (c)  What  is  necessary  as  a  seal? 

40.  What  is  the  reason  for  requiring  witnesses  to  a  mortgage  ? 
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« 

41.  What  is  meant  by  acknowledging  a  deed? 

42.  A  executed  a  mortgage  of  Blackacre  to  B,  and  put  it  into 
his  desk.  B  came  and  found  it  and  took  it  away.  Is  it  a 
valid  mortgage? 

43.  (a)  Where  should  a  mortgage  of  land  be  recorded?  (b) 
What  effect  has  record  of  a  mortgage  on  a  subsequent 
mortgagee  ? 

44.  (a)  In  what  sense  is  the  mortgagee  owner  of  the  property 
mortgaged?  (b)  Why  is  his  interest  in  the  property  not 
subject  to  execution? 

45.  A  conveyed  Blackacre  to  B  to  secure  A's  promise  to  sup- 
port B  during  the  latter 's  life.  The  deed  is  silent  as  to 
possession.    May  B  dispossess  A? 

(  46,    What  remedies  may  a  mortgagee  pursue  to.  recover  pos- 
session? 

47.  (a)  A  is  a  mortgagee  in  possession.  May  he  plow  a  meadow 
and  plant  corn?  (b)  May  he  remove  a  fence  around  the 
front  lawn  of  the  mortgaged  premises?  (c)  May  he  cut 
down  shade  trees  because  they  are  growing  too  near  the 
house?  (d)  Is  he  under  obligation  to  keep  the  fences 
whitewashed  since  they  were  in  that  condition  when  he 
took  possession? 

48.  (a)  A  took  possession  of  a  farm  which  had  been  mortgaged 
to  him  and  operated  it  at  a  loss.  In  a  bill  to  redeem, 
the  mortgagor  asks  that  A  be  charged  a  fair  rental  value. 
For  what  is  A  liable?  (b)  If  A  takes  poi^ession  and  puts 
in  a  tenant  who  absconds  without  paying  any  rent,  what 
is  A's  liability? 

49.  A  takes  possession  of  a  farm  mortgaged  to  secure  a  debt 
of  $1000,  and  receives  rent  of  $200  in  one  year.  Is  the 
doctrine  oT  annual  rents  to  be  applied,  and,  if  so,  with  what 
result  ? 

50.  (a)  Havihg  taken  possession  of  a  mortgaged  lot,  A  was 
forced  by  the  city  to  pay  fot  paving  the  street  in  front 
of  it.  May  the  cost  of  the  paving  be  charged  to  the  mort- 
gagor? (b)  Suppose  A  had  not  been  compelled  to  have 
the  paving  done,  but  had  done  it  voluntarily? 

51.  In  cultivating  a  farm  mortgaged  to  him,  A  expended 
certain  sums  on  fertilizer  which  was  of  some  permanent 
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value  to  the  mortgaged  land.    Is  he  entitled  to  complete 
reimbursement  when  the . mortgagor  seeks  to  redeem? 

52.  A  part  of  the  mortgaged  premises  was  leased  to  A  two 
years  before  the  mortgage  was  executed,  for  seven  years. 
A  paid  no  rent.  Another  part  was  leased  to  B  one  year 
after  the  mortgage  was  executed,  for  seven  years.  Three 
years  after  the  mortgage  was  executed,  the  mortgagee  took 
possession.    What  were  his  rights  against  A?    Against  B? 

53.  A  and  B  were  payees  of  a  promissory  note  secured  by  a 
mortgage  on  land.  Under  the  title  theory  of  a  mortgage, 
what  were  their  respective  interests  in  the  land? 

54.  A  lent  $2000  to  B  who  gave  a  mortgage  on  certain  horses 
to  secure  the  payment  of  the  debt.  In  what  way  can  A's 
creditors  reach  the  debt  and  A's  interest  in  the  horses? 

55.  A  and  B  owned  adjoining  farms  along  the  bank  of  a  river, 
B  being  the  upper  proprietor.  A  mortgaged  his  farm 
to  B,  but  A  remained  in  possession. ;  B  diverts  the  water 
from  the  stream  so  that  none  flows  by  the  mortgaged  land. 
A  seeks  to  prevent  the  diversion,  but  B  contends  that 
as  owner  of  A's  farm,  he  may  use  the  water,  as  he  pleases. 
Is  B's  contention  valid? 

56.  A  seeks  to  avoid  the  effect  of  a  conveyance  made  to  B, 
on. the  ground  that  at  the  time  of  the  conveyance  the 
premises  were  under  a  mortgage  held  by  C.  Can  he 
succeed  f 

57.  A  borrowed  $200  from  B  and  gave  a  mortgage  on  his 
$2000  farm  to  secure  the  payment  of  the  debt.  A  is  about 
to  remove  from  the  farm  a  house  worth  $500.  B  seeks 
to  restrain  the  removal.    What  are  A's  rights'? 

58.  A  occupied  a  house  for  twenty  years  after  he  had  mort- 
gaged it  to  B,  and  during  that  time  paid  no  part  of  the 
mortga,ge  debt  and  no  interest  on  it.  B  seeks  to  foreclose 
the  mortgage,  and  A  answers  that  by  his  adverse  possession 

.  of  the  house  lie  has  gained  title  under  the  Statute  of 
Limitations.    Is  A's  defense  good? 

59.  A  brings  an  action  of  ejectment  against  C  who  answers 
that  A  is  but  a  mortgagor  of  the  demanded  premises,  the 
legal  title  being  in  the  mortgagee  B,  Should  A  have  judg- 
ment in  the  action  ? 
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60.  In  what  way  can  a  creditor  of  a  mortgagor  reach  his  in- 
terest in  the  property  mortgaged? 

61.  (a)  A  executes  a  mortgage  of  land,  later  marries  and  dies. 
His  wife  claims  a  full  dower  interest  in  the  land.  Is  she 
entitled?  (b)  Suppose  the  marriage  had  preceded  the 
mortgage.     To  what  would  she  then  have  been  entitled? 

62.  (a)  At  the  time  A's  house  was  mortgaged  to  secure  a 
debt  of  $1500,  it  was  insured  for  $2000.  ,  The  loss  occurred 
while  the  mortgagor  was  in  possession.  Who,  is  entitled 
to  the  insurance  money  ?  (b)  Is  the  company  relieved  of 
all  liability  if  the  mortgagor  agreed  not  to  transfer? 

63.  Land  in  Ohio  was  owned  by  A  who  lived  in  Indiana  and 

mortgaged  to  B  who  lived  in  Kentucky.  While  in  Illinois 
B  assigned  the  mortgage  to  C.  What  law  governs  the 
validity  of  the  assignment? 

64.  B,  a  mortgagee,  attempted  to  convey  the  mortgaged  prop- 

erty to  C,  nothing  l)eing  said  about  the  debt.  Has  C 
any  interest  in  the  debt? 

65.  (a)  Two  notes  were  secured  by  a  single  mortgage.  One 
was  transferred  to  C,  the  other  to  D.  Who  is  entitled 
to  the  security?  (b)  If  the  property  is  insufSeient  to 
satisfy  both  notes,  which  will  have  priority? 

66.  After  assigning  aU  his  interest  under  the  mortgage  to  C, 
B  agreed  to  extend'  the  time  given  to  A  for  paying  the 
mortgage  debt.     What  was  the  effect  of  the  a^eement? 

67.  B,  a  mortgagee,  mortgaged  his  interest  to  C.  A,  the 
original  mortgagor,  now  seeks  to  redeem.  Must  he  first 
satisfy  C? 

68.  What  is  the  difference  between  an  assignment  before  and 
after  maturity,  in  respect  to  equities  and  defenses? 

69.  When  B,  the  mortgagee,  conveys  his  entire  interest  in  the 
mortgaged  property  to  A,  the  mortgagor,  what  is  the  re- 
sult? 

70.  After  mortgaging  certain  vacant  lots  to  B,  A  dedicated/ 
a  road  across  them  to  the  city.  May  B  avoid  the  dedica- 
tion? 

71.  A  conveyed  land  which  he  had  previously  mortgaged  to 
B,  to  0  who  assumed  to  pay  the  mortgage  debt.  B  now 
sues  A  for  the  debt,  and  A  defends  on  the  ground  that  a 
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suit  by  B  against  C  is  pending  for  the  same  debt.    Is  A's: 
defense  good? 

72.  In  the  previous  question,  what  is  the  limit  on  C's  liability 
•  where  he  does  not  assume  to  pay  the  mortgage  debt? 

73.  (a)  If  a  transfer  is  made  to  C,  expressed  to  be  subject 
to  a  mortgage,  has  A  who  made  the  transfer  any  liability 
to  C  if  all  the  property  is  taken  to  pay  the  mortgage 
debt?  (b)  If  A  pays  the  debt,  what  claim  has  he  against 
the  property  in  C's  hands? 

74.  A  sold  Blackacre  to  C  for  $5000,  only  $2000  of  which  was 
actually  paid  because  of  a  mortgage  for  $3000  held  by  B. 
What  is  C  's  liability  to  B  ?    To  A  ? 

75.  C  assumed  to  pay  a  mortgage  debt  owed  by  A  to  B.  In  a 
suit  by  B,  C  answers  that  no  consideration  was  advanced 
by  B  for  his  promise  to  A.    Is  it  a  good  defense? 

76.  Why  should  a  transfer  by  a  mortgagor  to  a  mortgagee 
be  scrutinized  more  closely  than  a  transfer  to  another 
person  ? 

77.  A  transferred  half  of  the  property  mortgaged  to  C,  nothing 
being  said  about  the  mortgage.  If  the  half  retained  by 
A  is  sufficient  for  paying  A 's  debt  to  B,  what  is  C  's  liability 
for  the  debt? 

78.  Why  is  the  heir  entitled  to  have  a  mortgage  debt  borne 
by  his  ancestor's  personal  estate  to  the  exoneration  of 
intestate  realty? 

79.  What  is  meant  by  the  expression  that  equity  will  follow 

the  law  in  dealing  with  the  descent  of  the  mortgagor's 
interest  ? 

80.  (a)  C  bought  land  from  A  subject  to  a  mortgage  held  by 
B.  After  C's  death  intestate,  B  enforced  payment  of  the 
debt  against  the  heir.  Has  the  heir  any  rights  against 
C's  personal  representative?     (b)   Or  against  A? 

81.  B  died  leaving  a  will  by  which  all  his  personal  property 
was  given  to  C,  and  all  of  his  real  property  to  D.  Is  C 
or  D  entitled  to  a  debt  owed  to  B  by  A? 

82.  What  is  the  justification  for  the  holding  that  the  mort- 
gagee's interest  in  realty  passes  to  his  executor? 

83-84.  A  mortgaged  certain  cattle  to  B  to  secure  a  debt.  Later, 
B  became  indebted  to  A  who  now  seeks  to  set-off  B's  in- 
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debtedness  in  an  action  by  B  to  foreclose.    Will  the  set-off 
be  allowed? 

85.  A  mortgaged  property  to  secure  his  debt  to  B  and  C, 
and  later  paid  theelitire  d6bt  to  B.  0  now  seeks  to  collect 
half  the  debt  out  of  the  property  mortgaged.  Should  he 
succeed  ? 

86.  What  is  the  effect  on  the  mortgaged  estate,  of  a  payment 
made  after  the  debt  has  been  due  some  timie? 

87.  (a)  A  paid  his  mortgage  debt  to  B  beforef  it  was  due, 
and  failed  t6  have  the  note  evidencing  it  cancelled;  Later, 
and  before  the  maturity  of  the  note,  B  assigned  the  note 
to  C  who  had  no  notice  of  tjb.e  premature  payment.  Is  A 
now  liable  to  C  ?  ■  (b)  Would  the  result  have  been  the  same 
if  the  assignment  had  been  made  after  the  maturity  of 
the  note?- 

88.  Name  two  situations  where  a  payment  of  the  debt  would 
be  presumed,  and  state  the  method  of  rebutting  the  pre- 
sumption. 

89.  What  is  to  determine  the  way  in  which  payments  to  a 
mortgagee  are  to  be  applied  ? 

90.  (a)  State  the  principal.regwsi^es  of  a  proper  tender,  (b) 
What  is  the  effect  of  an  improper  tender,  where  the  objec- 
tion to  accepting  it  is  based  On  some  other  ground  than 
the  cause  of  its  being  improper? 

91.  (a)  Under  what  circumstances  might  it  be  proper  to  annex 
a  condition  to  the  tender  offered?  (b)  If  A  in  making 
tender,  requires  that  a  receipt  be  given  before  it  is  accepted, 
has  he  annexed  a  condition  which  destroys  its  effect? 

92.  What  was  the  effect  at' common  law  of  tender  made  on 
the  law  day? 

93;  (a)  Might  a  tender  made  before  the  law  day  ever  be  given 
any  effect?     (b)  If  so,  wh^t  is  thie  justification  of  it? 

94:  (a)  What  difference  of  "view  is  to  be  noted  in'  the  lien 
and'  title  jurisdictions^  as  to  the  effect  of  tender  made  after 
the  law  day?     (b)  Which  is  the  more  preferable  view? 

95.  A  made  a  proper  tender  to  B  the  mortgagee  who  refused 
it.  In  a  later  proceeding  to  foreclose,  should  any  relief 
be  given  to  B?  If  so,  against  whom  should  the  costs  of 
the  foreclosure  suit  be  assessed? 
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96.  Trace  the  early  Wstory  of  the  right  to  redeem.  Why  did 
it  arise  in  the  equity  and  not  in  the  law  court? 

97.  (a)  A  mortgaged  to  B  and  expressly  agreed  that  he  would 
make  no  effort  to  redeem  in,  case  the  debt  should  remain 
unpaid  one  year  after  becoming  due.  Has  B  a  defense, 
if  A  seeks  to  redeem  after  the  expiration  of  the  year?  (b) 
Has  he  any  right  on  the  contract? 

98.  (a)  A  mortgaged  his  harness  store  to  B,  a  wholesaler, 
agreeing  that  he  should  thereafter  sell  only  harness  bought 
from  B.  Is  it  a  binding  agreement?  (b)  Is  a  breach  of 
the -agreement  a  defense  to  A's.  bill  to  redeem? 

99.  With  what  scrutiny  will  a  court  of  equity  examine  a  re- 
lease of  the  equity  of  redemption? 

100.  A  mortgaged  certain  lands  to,B,  and  died,  Who  is  the 
proper  person  to  redeem  the  lands  from  the  mortgage? 

101.  (a)  What  are  the  conditions  precedent  to  the  mortgagor's 
redemption?  (b)  In  addition  to  the  payment  of  the  debt 
and  interest  thereon,  what  further  payments  may  properly 
be  demanded  by  the  mortgagee? 

102.  A,  the  'mortgagor,  died,  having  devised  the  mortgaged  lands 
to  C  for  life,  remainder  to  D  in  fee.  The  personal  estate 
was  not  enough  to  discharge  the  debt.  In  what  propor- 
tions are  the  interests  of  C  and  D  to  be  subjected  to 
liability? 

103.  (a)  What  are  the  essential  parts  of  a  biU  to  redeem? 
(b)  To  what  decree  is  a  successful  pietitioner  for  redemp- 
tion usually  entitlied?      (c)   Who  are  necessary  parties 

'    plaintiff  and  parties  defendant? 

104.  (a)  Why  do  not  the  ordinai-y  Statutes  o£  Limitation  apply 
to  bills  to  redeem?  (b)  What  is  the  principle  on  which 
courts  of  equity  allow  periods  of  limitation? 

105.  (a)  Miay  a  mortgiagor  who  does  not  seek  to  redeem  the 
premises  mortgaged,  enforce  an  accounting  by  the  mort- 
gagee in  possession  ?  (b)  To  what  extent  is  the  mortgagee 's 
liability  to  account  to  be  reduced  because  of  improvements 
made  by  him? 

106.  (a)  What  was  the  immediate  occasion  of  the  first  use 
of  the  right  to  foreclose  a  mortgage?  (b)  What  is  a  strict 
foreclosure,  and  what  are  some  of  the  objections  to  it? 

VIII-30  465 


30  LAW  OF  MOETGAGES 

107.  The  A  railroad  company  mortgaged  its  line  to  B  and  C. 
The  line  is  in  several  states.  B  and  C  seek  to  foreclose 
the  entire  mortgage  in  one  of  the  states.  Should  they 
be  given  the  relief  sought  ? 

108.  (a)  Who  are  necessary  parties  to  a  suit  to  foreclose  a 
mortgage?     (b)  Who  are  proper  parties? 

109.  What  are  the  essential  parts  of  a  complete  prayer  for 
relief  in  a  suit  to  foreclose  a  mortgage? 

110.  (a)  B  assigned  a  mortgage  given  by  A,  to  C.    In  C's  suit' 
to  fgredose,  what  is  the  validity  of  A's  defense  that  C  gave 
B  no  consideration  for  the  assignment?    (b)  May  A  defend 
by  showing  that  B  fraudulently  misrepresented  to  A  the 
legal  effect  of  the  mortgage  ? 

111.  How  does  the  relief  in  strict  foreclosure  differ  from  that 
which  is  usually  given  in  the  modern  foreclosure  suit? 

112.  (a)  What  are  the  various  steps  in  completing  a  foreclosure 
sale,  and  why  is  a  confirmation  by  the  court  necessary? 
(b)  Is  it  proper  for  the  mortgagee  to  purchase  at  the 
foreclosure  sale? 

113.  In  what  order  are  the  payments  to  be  made  out  of  the 
proceeds  of  the  sale,  and  to  whom? 

114.  B  sues  A  on  a  promissory  note.  A's  defense  is  that  when 
B  proceeded  to  foreclose  the  mortgage  given  to  secure 
the  note,  he  had  a  personal  judgment  against  A  for  the 
deficiency  existing  after  applying  the  proceeds  of  the 
property  sold.    Is  it  a  good  defense  ? 

115.  (a)  Why  is  it  convenient  to  mortgagees  to  have  powers 
of  sale  conferred  on  them  by  the  mortgage  instrument? 
(b)  What  is  the  objection  to  the  creation  of  such  powers 
of  sale  ? 

116.  (a)  What  is  the  effect  of  a  proper  tender  on  a  power 
of  sale?  (b)  On  what  principle  may  a  power  of  sale 
be  executed  after  the  death  of  the  mortgagor  who  created 
it? 

117.  A.  gave  a  power  of  sale  to  B  at  the  time  of  the  mortgage. 
B  later  died.  Who  may  exercise  the  power  after  his 
death? 

118.  What  is  the  reason  for  requiring  the  presence  of.  the  mort- 
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gagee  or  trustee  at  a  sale  conducted  in  exercise  of  a  power 
conferred? 

119.  (a)  A  gave  a  mortgage  with  power  of  sale  to  B.  At 
the  sale  conducted  by  B,  the  Y  Company  in  which  B  owned 
nine-tenths  of  the  stock  became  purchaser.  "Was  it  a  proper 
sale?    (b)  If  not,  how  should  A  proceed  to  avoid  it? 

120.  "Why  is  a  deed  to  the  purchaser  necessary,  and  what  passes 
under  it  when  executed  by  the  mortgagee  on  whom  the 
power  was  conferred? 

121.  B  conducted  a  sale  in  the  exercise  of  a  power  conferred 
on  him  and  after  paying  all  his  expenses  and  his  debt 
and  interest,  a  surplus  remained  which  was  claimed  by  a 
second  mortgagee,  the  mortgagor,  and  an  assignee  of  the 
mortgagor.  How  should  B  proceed  to  determine  which  of 
the  various  claimants  is  entitled  ? 
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QUIZ  QUESTIONS 

INTERPRETATION  OF 
STATUTES 

(The  numbers  refer  to  the  numbered  sections  in  the  text.) 

1.  The  clerk  of  the  superior  court  sues  the  city  for  his  salary, 
and  the  defendant  demurs  on  the  ground  that  there  is  no 
such  court,  the  statute  which  created  it  being  unconsti- 
tutional. Can  the  court  consider  that  point,  or  was  it  for 
tie  legislature  to  pass  on  in  enacting  the  statute,  or  for 
the  jury  as  matter  of  fact,  the  work  having  been  per- 
f orraed  ? 

2.  Suit  is  brought  in  a  Missouri  court  by  an  heir  against 
the  devisee  of  his  father,  contending  that  by  the  laws  of 
Prance  a  child  cannot  be  disinherited.  Is  the  French  law 
applicable,  and  how  do  you  know? 

3.  On  indictment  for  burglary  under  the  statute  which 
defined  the  crime  to  be  breaking  into  the  dweUing-house 
of  another  in  the  night-time  with  felonious  intent,  the 
defendant  offered  in  defense  to  show  that  the  place  was 
not  a  dwelling-house,  but  an  outhouse  eight  feet  behind 
the  house.  What  does  "dwelling-house"  mean  in  the 
statute,  and  why  ? 

4.  A  statute  provided  that  money  obtained  at  gaftiing  in 
excess  of  $10  at  a  siagle  sitting  may  be  recovered  by  the 
loser  with  a  penalty  equal  to  quarter  of  the  sum  taken. 
Defendant  proved  that  the  parties  took  dinner  between 
the  games;  but  the  court  instructed  the  jury  that  did 
not  divide  the  sitting,  since  such  had  been  held  by  the 
courts  of  the  state  from  which  the  law  was  taken.  Was 
this  error? 

5.  Under   a  law   rendering   all   Wills  made   by  unmarried 
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women  revoked  by  their  subsequent  marriage,  a  married 
woman  made  a  will,  her  husband  died,  she  married  again, 
and  died,  and  her  will  was  offered  for  probate.  It  was 
contended  that  this  was  not  a  will  made  by  an  unmarried 
woman.  Can  the  word  "unmarried"  be  interpreted  out 
of  the  statute  to  avoid  this  will? 

6.  What  is  the  importance  of  the  fact  that  the  act  was 
entitled  "An  Act  to  Avoid  Wills  on  Marriage"? 

7.  Are  congressional  debates  available  to  affect  the  meaning 
of  acts  of  Congress  in  cases  of  doubt? 

8.  A  statute  declared  it  a  misdemeanor  for  any  man  to  pre- 
scribe medical  treatment  for  another  without  obtaining 
license  from  the  state  board  of  medical  examiners.  Is  it 
a  good  defense  that  defendant  is  a  woman? 

9.  Is  the  foregoing  a  penal  or  remedial  statute  ?  If  remedial, 
can  it  be  extended  to  cover  this  case  because  coming 
within  the  same  mischief?  If  not,  is  there  any  ground  on 
which  it  eould  be  included? 

10.  Suit  was  brought  to  recover  treble  damages  under  the 
statute  for  malicious  injury  to  property,  and  the  statute 
was  repealed  while  the  action  was  pending.  Is  the  repeal 
available  in  defense?    Why? 
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LEADING  ILLUSTRATIVE  CASES 
LAW  OF  NEGOTIABLE  INSTRUMENTS 

CHAPTER  I. 

HISTORY  AND  GENERAL  CHARACTERISTICS. 

History. 

GOODWIN  V.  ROBARTS. 

Law  Reports,  10  Exchequer  337  (Eng.).    1875. 

COCKBURN,  C.  J.  *  *  *  Bills  of  exchange  are  known 
to  be  of  comparative  modern  origin,  having  been  first  brought 
into  use,  so  far  as  it  is  at  present  known,  by  the  Florentines  in 
the  twelfth,  and  by  the  Venetians  about  the  thirteenth  century. 
The  use  of  them  gradually  found  its  way  into  France,  and,  still 
later,  and  but  slowly,  into  England.  We  find  it  stated  in  a 
law  .tract  by  Mr.  Macleod,  entitled  "Specimen  of  a  Digest  of 
the  Law  of  Bills  of  Exchange,"  printed,  we  believe,  as  a  report 
to  the  government,  but  which,  from  its  research  and  ability, 
deserves  to  be  produced  in  a  form  calculated  to  insure  a  wider 
circulation,  that  Richard  Malynes,  a  London  merchant,  who 
published  a  work  called  the  "Les  Mercatoria,"  in  1622,  and 
who  gives  a  full  account  of  these  bills  as  used  by  the  merchants 
of  Amsterdam,  Hamburg,  and  other  places,  expressly  states 
that  such  bills  were  not  used  in  England.  '  There  is  reason  to 
think,  however,  that  this  is  a  mistake.  Mr.  Macleod  shows  that 
promissory  notes,  payable  to  bearer,  or  to  a  man  and  his  assigns, 
were  known  in  the  time  of  Edward  IV.  Indeed,  as  early  as  the 
statute  of  3  Rich.  II.,  ch.  3,  bills  of  exchange  are  referred  to  as 
a  means  of  conveying  money  out  of  the  realm,  though  not  as 
a  process  in  use  among  English  merchants.  But  the  fact  that  a 
London  merchant,  writing  expressly  on  the  law  merchant,  was 
unaware  of  the  use  of  the  bills  of  exchange  in  this  country, 
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shows  that  that  use  at  the  time  he  wrote  must  have  been  limited. 
According  to  Professor  Story,  who  herein  is,  no  doubt,  perfectly 
right,  "the  introduction  and  use  of  bills  of  exchange,"  as  indeed 
it  was  everywhere  else,  "seems  to  have  been  founded  on  the 
mere  practice  of  merchants,  and  gradually  to  have  acquired  the 
force  of  a  custom."  With  the  development  of  English  com- 
merce the  use  of  these  most  convenient  instruments  of  com- 
mercial traffic  would,  of  course,  increase ;  yet,  according  to  Mr. 
Chitty,  the  earliest  ease  on  the  subject  to  be  found  in  the  English 
books  is  that  of  Martin  v.  Boure,  Cro.  Jac.  6,  in  the  first  James 
I.  Up  to  this  time  the  practice  of  making  these  bills  negotiable 
by  indorsement  had  been  unknown,  and  the  earlier  bills  are 
found  to  be  made  payable  to  a  man  and  his  assigns,  though  in 
some  instances  to  bearer. 

But  about  this  period — ^that  is  to  say,  at  the  close  of  the 
sixteenth  or  the  commencement  of  the  seventeenth  century — 
the  practice  of  making  bills  payable  to  order,  and  transferring 
them  by  indorsement,  took  its  rise.  Hartmann,  in  a  very  learned 
work  on  bills  of  exchange,  recently  published  in  Germany,  states 
that  the  first  known  mention  of  the  indorsement  of  these  instru- 
ments occurs  in  the  Neapolitian  Pragmatica  of  1607.  Slavery, 
cited  by  Mons.  Nouguier,  in  his  work,  "Des  Lettres  de  Change," 
had  assigned  to  it  a  later  date,  namely,  1620.  Prom  its  obvious 
convenience  this  practice  speedily  came  into  general  use,  and, 
as  part  of  the  general  custom  of  merchants,  received  the  sanction 
of  our  courts.  At  first  the  use  of  bills  of  exchange  seemed  to 
have  been  confined  to  foreign  bills  between  English  and  foreign 
merchants.  It  was  afterwards  extended  to  domestic  bills  be- 
tween traders,  and  finally  to  bills  of  allpersons^  whether  traders 
or  not.    Chitty,  Bills  (8th  ed.),  p.  13. 

In  the  meantime,  promissory  notes  had  also  come  into  use, 
differing  herein  from  bills  of  exchange:  That  they  were  not 
drawn  upon  a  third  party,  but  contained  a  simple  promise  to 
pay  by  the  maker,  resting,  therefore,  upon  the  security  Of  the 
maker  alone.  They  were  at  first  made  payable  to  the  bearer, 
but  when  the  practice  of  making  bills  of  exchange  payable  to 
order,  and  making  them  transferable  by  indorsement,  had  once 
become  established,  the  practice  of  making  promissory  notes 
payable  to  order,  and  of  transferring  them  by  indorsement,  as 
had  been  done  with  bills  of  exchange,  speedily  prevailed.    And 

480 


LEADING  ILLUSTRATIVE  CASES  3 

for  some  time  the  courts  of  law  acted  upon  the  usage  with 
reference  to  promissory  notes,  as  well  as  with  reference  to  bills 
of  exchange. 

In  1680,  in  the  case  of  Sheldon  v.  Hentley,  2  Show.  160,  an 
action  was  brought  on  a  note  under  seal  by  which  the  defendant 
promised  to  pay  to  bearer  £100,  and' it  was  objected  that  the 
note  was  void  because  not  payable  to  a  specific  person.  But  it 
was  said  by  the  court:  "Traditio  facit  chartam  loqui,  and  by 
the  delivery  he  (the  maker)  expounds  the  person  before  meant; 
aa  when  a  merchant  promises  to  pay  to  the  bearer  of  the  note, 
any  one  that  brings  the  note  shall  be  paid. ' '  Jones  J.,  said  that 
"it  was  the  custom  of  merchants  that  made  that  good." 

In  Bromwich  v.  Lloyd,  2  Lutw.  1582,  the  plaintiff  declared 
upon  the  custom  of  merchants  in  London  on  a  note  for  money 
payable  on  demand,  and  recovered ;  and  Treby,  C.  J.,  said  that 
bills  of  exchange  were  originally  between  foreigners  and  mer- 
chants trading  with  the  English.  Afterwards^  when  such  bills 
came  to  be  more  frequent,  then  they  were  allowed  between 
merchants  trading  in  England,  and  afterwards  between  any 
traders  whatsoever,  and  now  between  any  petsons,  whether 
trading  or  not;  and  therefore  the  plaintiff  need  not  allege 
any  custom,  for  now  those  bills  were  of  that  general  use  that 
upon  an  indebitatus  assumpsit  they  may  be  given  in  evidence 
upon  the  trial."  To  which  Powell,  J.,  added:  "On  indebita- 
tus assumpsit  for  money  received  to  the  use  of  plaintiff  the 
bill  may  be  left  to  the  jury  to  determine  whether  it  was  given  for 
value  received. "  In  Williams  v.  Williams,  Garth.  269^  where  the 
plaintiff  brought  his  action  as  indorsee  Against  the  payee  and  in- 
dorser  of  a  promissory  note,  declaring  on  the  custom  of  mer- 
chants, it  was  objected  on  error  that,  the  note  having  beenmade 
in  London,  the  custom,  if  any,  should  have  been  laid  as  the  cus- 
tom of  London.  It  was  answered  "that" this  custom  of  merchants 
was  part  of  the  common  law,  and  the  court  would  take  notice  of 
it  ex-officio ;  and  therefore  it  was  needless  to  set  forth  the  custom 
specially  in  the  declaration,  but  it  was  sufScieiit  to  say  that  such 
a  person  'secundum  usum  et  consuetudinemmercatorum,'  drew 
the  biU."    And  the  plaintiff  had  judgment. 

Thus  fiar  the  practice  of '  merchants,  traders  and  others  of 
treating  promissory  notes,'  whether  payable  to  bearer  or  order, 
on  the  same  footing  as  bills  of  exchange,  had  received  the  sanc- 
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tion  of  the  courts,  but,  Holt  having  become  chief  justice,  a 
somewhat  unseemly  conflict  arose  betwteen  him  and  the  mer- 
chants as  to  the  negotiability  of  promissory  notes,  whether  pay- 
able to  order  or  to  bearer;  the  chief  justice  taking  what  must 
now  be  admitted  to  have  been  a  narrow-minded  view  of  the 
matter,  setting  his  face  strongly  against  the  negotiability  of 
these  instruments,  contrary,  as  we  are  told  by  authority,  to  the 
opinion  of  "Westminster  Hall,  and  in  a  series  of  successive  cases 
persisting  in  holding  them  not  negotiable  by  indorsement  or 
delivery. 

The  inconvenience  to  trade  arising  therefrom  led  to  the 
passing  of  the  statute  of  3  and  4  Anne,  c.  9,  whereby  promissory 
notes  were  made  capable  of  being  assigned  by  indorsement  or 
made  payable  to  bearer,  and  such  assignment  was  thus  ren- 
dered valid  beyond  dispute  or  difficulty.  It  is  obvious  from  the 
preamble  of  the  statute,  which  merely  recites  that  "it  had  been 
held  that  such  notes  were  not  within  the  custom  of  merchants," 
that  these  decisions  were  not  acceptable  to  the  profession  or 
the  country.  Nor  can  there  be  much  doubt  that  by  the  usage 
prevalent  amongst  merchants  these  notes  had  been  treated  as 
securities  negotiable  by  the  customary  method  of  assignment,  as 
much  as  bills  of  exchange,  properly  so-called.  The  statute  of 
Anne  may,  indeed,  practically  speaking,  be  looked  upon  as  a 
declaratory  statute,  confirming  the  decisions  prior  to  the  time 
of  Lord  Holt. 

We  now  arrive  at  an  epoch  when  a  new  form  of  security  for 
money,  namely,  goldsmiths'  or  bankers'  notes,  came  into  general 
use.  Holding  them  to  be  part  of  the  currency  of  the  country  as 
cash,  Lord  Mansfield  and  the  court  of  king's  bench  had  no  diffi- 
culty in  holding  in  Miller  v.  Race,  1  Burrows  452,  that  the 
property  in  such  a  note  passes,  like  that  in  cash,  by  delivery, 
and  that  a  party  taking  it  bona  fide,  and  for  value,  is  conse- 
quently entitled  to  hold  it  against  a  former  owner  from  whom  it 
has  been  stolen. 

In  like  manner  it  was  held,  in  Collins  v.  Martin,  1  Bos.  &  P. 
648,  that  where  bills  indorsed  in  blank  had  been  deposited  with 
a  banker,  to  be  received  when  due,  and  the  latter  had  pledged 
them  with  another  banker  as  security  for  a  loan,  the  owner 
could  not  bring  trover  to  recover  them  from  the  holder.  Both 
these  decisions,  of  course,  proceeded  on  the  ground  that  the 
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property  in  the  bank  note  payable  to  bearer  passed  by  delivery, 
that  in  the  bill  of  exchange  by  indorsement  in  blank,  provided 
the  acquisition  had  been  made  bona  fide. 

A  similar  question  arose  in  Wookey  v.  Pole,  4  Barn.  &  Aid.,  1, 
in  respect  of  an  exchequer  bill,  notoriously  a  security  of 
modem  growth.  These  securities  being  made  in  favor  of  blank 
or  order,  contained  this  clause,  "if  the  blank  is  not  filled  up,  the 
bill  wiU  be  paid  to  bearer."  Such  an  exchequer  bill  having 
been  placed,  without  the  blank  being  filled  up,  in  the  hands  of 
the  plaintiff's  agent,  had  been  deposited  by  him  with  the  de- 
fendants, on  a.  bona  fide  advance  of  money.  It  was  held  by  three 
judges  of  the  queen's  bench — (Bayley,  J.,  dissentiente) — ^that 
an  exchequer  bill  was  a  negotiable  security,  and  judgment  was 
therefore  given  for  the  defendants.  The  judgment  of  Holroyd, 
J.,  goes  fully  into  the  subject,  pointing  out  the  distinction  be- 
tween money  and  instruments  which  are  the  representatives  of 
money  and  other  forms  of  property.  "The  courts,"  he  says, 
"have  considered  these  instruments  either  promises  or  orders 
for  the  pajTnent  of  money,  or  instruments  entitling  the  holder 
to  a  sum  of  money,  as  being  appendages  to  money,  and  following 
the  nature  of  their  principal."  After  referring  to  the  authori- 
ties, he  proceeds:  "These  authorities  show  that  not  only  money 
^  itself  may  pass,  and  the  right  to  it  may  arise,  by  currency  alone, 
but,  further,  that  these  mercantile  instruments,  which  entitle  the 
bearer  of  them  to  money,  may  also  pass,  and  the  right  to  them 
may  arise,  in  like  manner,  by  currency  or  delivery.  These  de- 
cisions proceed  upon  the  nature  of  the  property  (i.  e.,  money)  to 
which  such  instruments  give  the  right,  and  which  is  in  itself 
current,  and  the  effect  of  the  instruments,  which  either  give  to 
their  holders,  merely  as  such,  a  right  to  receive  the  money,  or 
specify  them  as  the  persons  entitled  to  receive  it." 

Another  very  remarkable  instance  of  the  efScacy  of  usage  is 
to  be  found  in  much  more  recent  times.  It  is  notorious  that, 
with  the  exception  of  the  Bank  of  England,  the  system  of  bank- 
ing has  recently  undergone  an  entire  change.  Instead  of  the 
banker  issuing  his  own  notes  in  return  for  the  money  of  the 
customer  deposited  with  him,  he  gives  credit  in  account  to  the 
depositor,  and  leaves  it  to  the  latter  to  draw  upon  him,  to  bearer 
or  order,  by  what  is  now  called  a  "check."  Upon  this  state 
of  things  the  general  course  of  dealing  between  bankers  and  their 
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customers  has  attached  incidents  previously  unknown,  and  these, 
by  the  decisions  of  the  courts,  have  become  fixed  law.  Thus, 
while  an  ordinary  drawee,  although  in  possession  of  funds  of 
thedrawer,  is  not  bound  to  accept,  unless  by  his  own  agreement 
or  consent,  the  banker,  if  he  has  funds,  is  bound  to  pay  on  pre- 
sentation of  a  check  on  demand.  Even  admission  of  funds  is 
not  suiBcient  to  bind  an  ordinary  drawee,  while  it  is  sufficient 
with  a  banker;  and  the  money  deposited  with  a  banker  is  not 
only  money  lent,  but  the  banker  is  bound  to  pay  it  when  called 
for  by  the  draft  of  the  customer.  See  Pott  v.  Clegg,  16  Mees. 
&  W.,  321.  Besides  this,  a  custom  has  grown  up  among  bankers 
themselves  of  marking  checks  as  good  for  the  purposes  of  clear- 
ance by  which  they  become  boimd  to  one  another.  Though  not 
immediately  to  the  present  purpose,  bills  of  lading  may  also  be 
referred  to  as  an  instance  of  how  general  mercantile  usage  may 
give  effect  to  a  writing  which  without  it  would  not  have  had  that 
effect  at  common  law.  It  is  from  mercantile  usage/  as  proved 
in  evidence,  and  ratified  by  judicial  decision  in  the  great  case 
of  Liekbarrow  v.  Mason,  2  Term.  R.  63,  that  the  efficacy  of  bills 
of  lading  to  pass  the  property  in  goods  is  derived. 

It  thus  appears  that  all  these  instruments,  which  are  said  to 
have  derived  their  negotiability  from  the  law  merchant,  had 
their  origin,  and  that  at  no  very  remote  period,  in  mercantile 
usage,  and  were  adopted  iato  the  law  by  our  courts  as  being 
in  conformity  with  the  usages  of  trade;  of  which,  if  it  were 
needed,  a  further  confirmation  might  be  found  in  the  fact  that 
according  to  the  old  form  of  declaring  on  bills  of  exchange,  the 
declaration  always  was  founded  on  the  customs  of  merchants. 
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CHAPTER  II. 

FORMAL  REQUISITES. 

Writing  and  Signature. 

TAYLOR  V.  DOBBINS. 

1  Strange  399  (Eng.).    1716. 

In  case  upon  a  promissory  note,  the  declaration  ran,  that  the 
defendant  made  a  note,  et  manu  sua  propria  scripsit.  Exception 
was  taken,  that  since  the  statute  he  should  have  said  that  the  de- 
fendant signed  the  note,  but  the  Court  held  it  well  enough,  be- 
cause laid  to  be  wrote  with  his  own  hand,  and  there  needs  no  sub- 
scription in  that  case,  for  it  is  sufficient  his  name  is  in  any  part 
of  it.  I,  P.  S.,  promise  to  pay,  is  as  good  as  I  promise  to  pay, 
subscribed  F.  S. 

BROWN  V.  THE  BUTCHERS'  AND  DROVERS'  BANK. 

6  Hill  443  (N.  Y.).    1844. 

On  error  from  the  Superior  Court  of  the  city  of  New  York, 
where  the  Butchers'  and  Drovers'  Bank  sued  Brown  as  the  in- 
dorser  of  a  bill  of  exchange  and  recovered  judgment.  The  in- 
dorsement was  made  with  a  lead  pencil,, and  in  figures,  thus,  "1. 
2.  8.,"  no  name  being  written.  Evidence  was  given  strongly 
tending  to  show  that  the  figures  were  in  Brown's  handwriting, 
and  that  he  meant  they  should  bind  him  as  indorser,  though  it 
also  appeared  he  could  write.  The  Court  below  charged  the 
jury  that,  if  they  believed  the  figures  upon  the  bill  were  made 
by  Brown,  as  a  substitute  for  his  proper  name,  intending  thereby 
to  bind  himself  as  indorser,  he  was  liable.  Exception.  The  jury 
found  a  verdict  for  the  plaintiffs  below,  on  which  judgment  was 
rendered,  and  Brown  thereupon  brought  error. 

NELSON,  C.  J.  It  has  been  expressly  decided  that  an  in- 
dorsement written  in  pencil  is  sufficient:  Geary  v.  Physic,  5 
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Barn.  &  Cress.  234;  and  also  that  it  may  be  made  by  a  mark: 
George  v.  Surrey,  1  Moo.  &  M.  516.  In  a  recent  ease  in  the 
K.  B.  it  was  held  that  a  mark  was  a  good  signing  within  the 
statute  of  frauds;  and  the  Court  refused  to  allow  an  inquiry 
into  the  fact  whether  the  party  could  write,  saying  that  would 
make  no  difference.  Baker  v.  Dening,  8  Adol.  &  Ellis,  94 ;  and 
see  Harrison  v.  Harrison,  8  Ves.  186 ;  Addy  v.  Grix,  lb.  504. 

These  cases  fully  sustain  the  ruling  of  the  Court  below.  They 
show,  I  thiiik,  that  a  person  may  become  bound  by  any  mark  or 
designation  he  thinks  proper  to  adopt,  provided  it  be  used  as  a 
substitute  for  his  name,  and  he  intend  to  bind  himself. 

Judgment  affirmed. 

A  Note  Must  Contain  a  Promise. 

CURRIER  V.  LOCKWOOD. 

40  Conn.  349.     1873. 

An  action  in  assumpsit  upon  a  written  instrument  described 
as  a  note,  with  the  common  counts;  brought  originally  before 
a  justice  of  the  peace  and  appealed  to  the  Court  of  Common 
Pleas  of  Fairfield  Cotmty,  and  tried  in  that  .court,  upon  the  gen- 
eral issue,  closed  to  the  court,  with  notice  that  the  action  was 
barred  by  the  statute  of  limitations.  The  suit  was  brought  June 
1,  1872. 

In  the  special  counts  the  plaintiff  averred  "that  the  defendant, 
in  and  by  a  certain  writing  or  note,  under  his  hand  by  him  weU 
executed,  dated  the  22d  day  of  January,  1863,  promised  the 
plaintiffs  to  pay  to  them  for  value  received,  the  sum  of  seventeen 
dollars  and  fourteen  cents,  as  by  the  said  writing  or  note  ready 
in  court  to  be  shown  appears." 

Upon  the  trial  the  plaintiffs  offered  in  court  the  following 
writing : 
"$17.14.  Bridgeport,  Jan.  22d,  1863. 

"Due  Currier  &  Barker  seventeen  dollars  and  fourteen  cents, 
value  received.  Frederick  Lockwood." 

At  the  time  the  note  was  given  the  plaintiffs  were  partners 
under  the  name  of  Currier  &  Barker. 

To  this  evidence  the  defendant  objected,  upon  the  ground  that 
there  was  a  fatal  variance  between  the  evidence  offered  and  the 
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special  count  in  the  declaration,  and  the  court  excluded  the 
same  as  evidence  to, prove  the  special  count,  but  admitted  it  to 
prove  an  indebtedness  under  the  common  counts. 

It  was  proved  that  sometime  within  three  years  before  the 
bringing  of  the  suit.  Barker,  one  of  the  plaintiffs,  met  the  defend- 
ant in  the  street,  and  reminded  him  of  the  note,  and  that  the 
defendant  said,  "I  will  give  you  a  ton  of  coal  for  it,"  and  no 
reply  being  made,  passed  along  on  his  way. 

It  was  further  proved  that,  about  the  time  the  suit  was 
brought,  the  defendant  came  into  Barker's  store  aid  said  to 
him,  "Have  you  that  note!"  or  "Where  is  that  note?"  and 
"I  wish  to  settle  it,"  or  words  to  that  effect,  and  that  Barker 
told  him  that  the  note  was  in  Mr.  Steven's  hands  and  he  could 
settle  with  him,  and-  that  the  defendant  replied,  "The  note 
is  outlawed  and  good  for  nothing,  and  you  can  go  ahead  if 
you  want  to." 

It  was  further  proved  that  the  note  was  given  for  clothing 
purchased  of  the  plaintiffs  by  the  defendant,  which  had  not 
been  paid  for. 

The  plaintiffs  claimed,  first,  as  a  matter  of  law,  that  the  writ- 
ing was  a  promissory  note,  not  negotiable  under  the  statute, 
and  was  not  barred  until  seventeen  years  from  its  date ;  also, 
second,  that  the  facts  proved  an  acknowledgment  of  the  debt, 
and  a  new  promise,  which  took  it  out  of  the  statute  of  limita- 
tions. The  defendant  claimed  adversely  to  each  of  these  claims. 
The  court  ruled  adversely  to  the  claims  of  the  plaintiffs,  and 
held  that  the  debt  was  barred  by  the  statute  of  limitations,  and 
rendered  judgment  for  the  defendant  to  recover  his  costs. 

SEYMOUR,  C.  J.  The  first  question  in  this  case  is  whether 
the  writing  sued  upon  is  a  promissory  note  within  the  meaning 
of  those  words  in  the  statute  of  limitations.  The  statute  is  as 
follows:  "No  action  shall  be  brought  on  any  bond  or  writing 
oliligatory,  contract  under  seal,  or  promissory  note  not  nego- 
tiable, but  within  seventeen  years  next  after  an  action  shall 
accrue."  The  instrument  sued  upon  is  as  follows: 
"$17.14.  "Bridgeport,  Jan.  22d,  1863. 

"Due  Currier  &  Barker  seventeen  dollars  and  fourteen  cents, 
value  received.  Frederick  Lockwood." 

Promissory  notes  not  negotiable  are  by  the  statute  above 
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recited  put  upon  the  footing  of  specialties  in  regard  to  the 
period  of  limitation,  and  for  most  other  purposes  such  notes 
have  been  regarded  as  specialties  in  Connecticut.  The  instru- 
ment however  to  which  this  distinction  has  been  attached  is  the 
simple  express  promise  to  pay  money  in  the  stereotyped  form 
familiar  to- all.  The  writing  given  in  evidence  in  this  case  is  a 
due  bill  and  nothing  more.  Such  acknowledgments  of  debts 
are  common  and  pass  under  the  name  of  due  bills.  They  are 
informal  memoranda,  sometimes  here  as  in  England  in  the 
form  of  "I.  0.  U."  They  are  not  the  promissory  notes  which 
are  classed  with  specialties  in  the  statute  of  limitations.  The 
law  implies  indeed  a  promise  to  pay  from  such  acknowledg- 
ments, but  the  promise  is  simply  implied  and  not  expressed. 
It  is  well  said  by  Smith,  J.,  in  Smith  v.' Allen,  5  Day  (Gonn.), 
337,  "Where  a  writing  contains  nothing  more  than  a  bare  ac- 
knowledgment of  a  debt,  it  does  not  in  a  legal  coiistruction  im- 
port an  express  promise  to  pay ;  but  where  a  writing  imports  not 
only  the  acknowledgment  of  a  debt  but  an  agreement  to  pay  it, 
this  amounts  to  an  express  contract." 

In  that  case  the  words  "on  demand"  were  held  to  import 
and  to  be  an  express  promise  to  pay.  That  case  adopts  the 
correct  principle,  namely,  that  to  constitute  a  promissory  note 
there  must  be  an  express  as  contra-distinguished,  from  an  im- 
plied promise.  The  words  ' '  on  demand ' '  are  here  wanting.  The 
words  "value  received,"  which  are  in  the  writing  signed  by  the 
defendant,  cannot  be  regarded  as  equivalent  to. the  words  "on 
demand."  The  case  of  Smith  v.  Allen  went  to  the  extreme 
limit  in  holding  the  writing  then  given  to  be  a  promissory  note, 
and  we  do  not  feel  at  liberty  to  go  further  in  that  direction  than 
the  court  then  went. 

The  writing  then  not  being  a  promissory  note,  the  plaintiff's 
action  is  barred  by  the  six  years  clause  of  the  statute,,  unless  re- 
vived by  a  new  promise  to  pay. 

The  offer  of  the  defendant  to  give  a  ton  of  coal. for  the  note 
was  not  accepted.  It  was  a  mere  offer  of  compromise,,  and 
clearly  no  acknowledgment  to  take  the  case  out  of  the  statute. 

The  conversation:  between  the  parties,  recited  in  the  motion,' 
taken  together  as  one  transaction,  was  held  by  the  Court  of 
Common  Pleas  not  to  be  sufficient  evidence  .of  a  new  promise. 
The  result  of  the  interview  was  a  refusal  to  pay.    The  opening 
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of  the  conversation  on  the  part  of  the  defendant  would  seem 
to  admit  the  justice  of  the  plaintiff's  demand.  The  expression 
of  a  wish  "to  settle  the  note^'  would  seem  to  imply  that  it  was 
justly  due;  but  the  word  "settle"  is  somewhat  equivocal,  and 
taking  the  whole  interview  together,  we  think  the  Court  of 
Common  Pleas  made  no  mistake  in  law  in  deciding  as  it  did. 
A  new  trial  is  not  advised. 

I  A  Bill  Must  Contain  An  Order. 

WHEATLEY  v.  STROBE  et  al., 
12  Cal.  92.     1859. 

This  was  an  action  of  assumpsit  to  recover  a  sum  of  money. 
The  facts  as  they  appear  in  the  opinion  of  the  Court,  are  as 
follows: 

As  appears  from  the  record  in  this  case,  Strobe  was  indebted 
to  Wheatley,  and  Wheatley  to  Howel,  and  Howel  to  WUcoxson 
&  Co.  To  pay  his  debt  Wheatley  gave  Howel  an  order  on  Strobe 
for  $236,  payable  to  bearer.  This  order  is  not  set  forth  in  the 
record,  but  is  admitted  by  counsel  to  be  in  the  following  form: 

"Sac  City,  July  18,  1857. 

"Mh.  Strobe:  Please  pay  the  bearer  of  these  lines  two  hun- 
dred and  thirty-six  dollars,  and  charge  the  same  to  my  account. 

"E.  D.  Wheatley." 

On  the  25th  of  July  the  order  was  presented  to  Strobe,  and 
by  him  was  verbally  accepted.  No  acceptance  in  writing  was 
made.  Soon  afterward  Wilcoxson  &  Co.,  whose  demand  against 
Howel  was  in  judgment,  and  upon  which  they  had  previously 
issued  execution,  garnished  the  debt,  if  any,  due  by  Strobe  to. 
Howel,  by  virtue  of  this  order.  Subsequently  Wheatley  com- 
menced the  present  suit  against  Strobe  to  recover  the  original 
debt.  Strobe  admitted  the  original  indebtedness,  but  set  up 
the  order,  his  verbal  acceptance,  and  the  garnishment  of  Wil- 
coxson &  Co.,  aiid  prayed  tliat  Howel  'and  Wilcoxson  &  Co. 
might  be  made  parties,  and  he  be  allowed  to  pay  the  amount 
into  Court.  Wilcoxson  &  Co.  filed  a  petition  of  intervention, 
setting  up  substantially  the  same  facts,  with  the  additionstl  fact 
that  the  order  was  given  for  a  debt  due  by  Wheatley  to  Howel, 
and  asserting  a  right  to  the  amount  of  the  debt  by  virtue  of 
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their  garnishment,  and  prayiiig  judgment  in  their  favor  for  the 
same.  The  plaintiff  demurred  to  the  answer  of  Strobe ;  the 
demurrer  was  sustained,  arid,  with  the  judgment  entered  thereon, 
the  petition  of  intervention  was  denied.  Defendant  appealed  to 
this  Court. 

FIELD,  J.  Upon  the  facts  in  this  case  the  appellants  make 
two  points.  First.  That  the  verbal  acceptance  of  Strobe  was 
sufficient  to  render  him  liable  to  Howel  upon  the  order  of 
Wheatley;  and,  Second.  If  this  be  untenable,  that  the  order 
operated  as  an  equitable  assignment  of  the  demand  against 
Strobe,  which  thus  became  subject  to  attachment  as  the  property 
of  Howel.  ,, 

The  first  of  these  points  cannot  be  sustained.  The  order 
possesses  all  the  requisites  of  an  inland  bill  of  exchange.  It 
o6!ntains  a  direction  for  the  payment  of  money  by  one  person 
to  another,  absolutely  and  at  all  events.  As  no  time  is  specified 
it  is  to  be  taken  as  payable  at  sight.  No  further  particulars 
than  these  are  essential  to  constitute  a  bill  of  exchange.  The 
insertion  of  the  word  "please"  does  not  alter  the  character  of 
the  instrument.  This  is  the  usual  term  of  civility  and  does  not 
necessarily  imply  that  a  favor  is  asked :  Story  on  Bills,  §  33 
and  notes ;  3  Kent,  74. 

The  order  being  a  biU'  of  exchange  the  written  acceptance  of 
Strobe  was  necessary  to  charge  him  as  acceptor  under  the 
statute.  His  verbal  acceptance  was  insufficient :  Act  concerning 
Bills  of  Exchange,  §  6.  Upon  the  order,  therefore,  he  is  not 
liable.     •     *     *    Judgment  reversed.^ 

Both  Bills  and  Notes  Must  Be  Payable  in  Money. 

RHODES  v.  LINDLY. 

3  Ohio  51.    1827. 

This  was  an  action  of  assumpsit,  upon  a  note  of  hand  given 
by  the  defendant,  to  Hezekiah  Rhodes  or  bearer,  promising  to 
pay  fifty  dollars,  at  a  day  subsequent,  "in  good  merchantable 
whisky,  at  trade  price."  The  declaration  set  forth  in  terms,  an 
assignment  and  delivery  of  the  note  to  the  plaintiff,  and  claimed 

1  The  reversal  was  on  the  second  point. 
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to  recover  as  bearer.     The  defendant  demurred,  and  assigned 
as  a  cause  of  demurrer,  that  the  note  was  not  negotiable. 

The  court  of  common  pleas  in  Trumbull  county  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  obtained  this  writ  of 
error,  which  was  adjourned  here  for  final  decision. 

BY  THE  COURT :  At  the  common  law,  this  paper  was  not 
assignable;  neither  is  it  assignable  under  our  statute.  The 
plaintiff  admits  this;  but  claims  to  recover,  on  the  ground,  that 
being  made  payable  to  bearer,  any  person,  who  is  the  actual  bona 
fide  owner,  may  maintain  the  action  as  bearer.  Were  it  a  note 
for  money,  this  position  would  be  a  correct  one.  But  that  doc- 
trine has  never  been  applied  to  executory  contracts  for  the  de- 
livery of  property,  or  for  the  performance  of  any  particular  act. 

The  case  of  Geddings  v.  Byington,  2  Ohio  228,  decided  upon 
the  circuit,  at  Ashtabula,  is  supposed  to  have  settled  this  doc- 
trine differently.  This  inference  is  deducted,  not  from  the  point 
decided,  but  from  some  remarks  of  the  judge  in  giving  the 
opinion.  These  were  only  intended  to  apply  to  a  note  for  the 
payment  of  money,  made  payable  to  a  payee  or  bearer.  It  was 
only  to  that  point  that  the  attention  of  the  court  was  directed* 
in  argument.  The  negotiable  character  of  the  note  was  not 
made  a  subject  of  inquiry  by  either  party.  The  plaintiff  in 
error  claimed  a  reversal,  on  the  ground  that  the  right  of  the 
original  payee  did  not  appear,  by  the  declaration,  to  have  passed 
to  the  holder,  by  assignment,  delivery,  or  otherwise,  and  that 
ground  being  considered  sufficient  for  the  purpose,  the  judg- 
ment was  reversed  without  further  examination.  In  this  case, 
the  direct  question  is  presented,  whether  such  a ,  contract  as 
this  can  be  so  transferred  as  to  authorize  a  third  person  to 
maintain  a  suit  in  his  own  name.  Our  unanimous  opinion  is 
that  no  such  right  can  be  transferred.  The  judgment  must  be 
reversed,  and  judgment  be  given  for  the  defendant. 

What  Is  Money? 

HASBROOK  V.  PALMER. 

2  McLean  10  (U.  S.  Circuit  Court).    1839. 

OPINION  OF  THE  COURT.  This  action  is  brought  by  the 
plaintiffs  as  assignees  on  a  promissory  note,  payable  at  New 
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York,  in  New  York  funds  or  their  equivalent.  The  defendants 
demur  specially,  and  for  cause  of  demurrer  state  that  it  is  not 
averred  in  said  declaration  of  what  value  the  said  New  York 
funds  or  their  equivalent  in  the  declaration  were  at  the  time 
and  place  of  payment,  and  that  said  note  is  not  negotiable. 

The  Michigan  statute  in  regard  to  the  negotiability  of  promis- 
sory notes  is  similar  to  the  statute  of  Anne,  which  has  been 
generally  adopted  in  this  country.  And  the  principal  question 
under  this  demurrer  is,  whether  the  note  on  which  this  action  is 
brought,  being  payable  in  New  York  funds  or  their  equivalent, 
is  negotiable. 

The  plaintiffs  rely  on  the  decision  in  the  case  of  Keith  v. 
Jones,  9  John.  Rep.  120,  where  it  was  held  that  a  note  pay- 
able to  A.,  or  bearer,  in  '  'New  Yoi^k  State  bills  or  specie, ' '  was 
negotiable  within  the  statute,  upon  the  ground  that  the  bills 
mentioned  meant  bank  paper,  which,  in  conformity  with  general 
usage  and  understanding,  are  regarded  as  cash ;  and,  therefore, 
that  the  meaning 'was  the  same  as  if  payable  in  la,wful  current 
money  of  the  State.  And  also  on  the  case  of  Judah  v.  Harris, 
]  9  John.  Rep.  144,  where  it  was  decided  that  a  promissory  note, 
payable  at  a  particular  place,  in  the  bank-notes  current  in  the 
city  of  New  York,  was  negotiable  within  the  statute. 

And  it  is  insisted  that  the  promise  to  pay  in  New  York  funds, 
or  their  equivailent,  is  equivalent  to  an  undertaking  to  pay  in 
lawful  current  moiiey  of  the  State  of  New  York.  That  it  is 
generally  understood  New  York  funds  means  specie,  or  a  cur- 
rency equal  to  specie,  and  that  the  drawer  of  the  note  promises, 
substantially,  to  piay  in  current  New  York  money. 

In  support  of  the  demurrer  it  is  contended  that  to  be  nego- 
tiable a  note  must  be  for  the  payment  of  money  only,  and  this 
is  laid  down  in  Chitty  on  Bills  (ed.  1839),  152.  He  says  it  is 
the  first  and  principar  requisite,  and  is  established  by  foreign 
as  well  as  English  law,  that  a  bill  or  note  must  be  for  the  pay- 
ment of  money  only.  That  it  cannot  be  for  the  delivery  or  pay- 
ment of  merchandise,  or  other  things  in  their  nature  susceptible 
of  deterioration,  and  loss  and  variation  in  value;  nor  can  it  be 
for  payment  in  good  East  India  bonds  or  for  the  payment  of 
money  by  a  bill  or  note:  Clarke  v.  Percival,  2  Bar.  &  Adol. 
660;  Bui.  N.  P.  272. 

A  promissory  note  not  payable  in  cash  or  specific  articles  is 
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not  negotiable:  Matthews  v.  Haughton,  2  Fairf.  377;  Johnson 
V.  Jjaird,  3  Blackf.  Rep.  153. 

A  note  payable  to  A.  B.,  or  order,  in  good  merchantable 
whiskey,,  at  trade  price,  cannot  be  sued  by  an  assignee  or  bearer 
in  his  own  name :  Rhodes  v.  Lindley,  Ohio  Rep.  condensed,  465. 

A  note  for  a  certain  sum,  payable  to  A.  or  order,  "in  foreign 
bills"  (meaning  thereby  bills  of  country  banks),  has  been  held 
not  to  be  a  good  promissory  note  within  the  statute,  and  conse- 
quently not  negotiable:  Jones  v.  Sales,  4  Mass.  Rep;  245.  In 
the  case  of  Lieber  and  Colsin  v.  Goodrich,  5  Cowen  Rep.  186, 
the  Court  held  a  note  payable  in  Pennsylvania  or  New  York 
paper  currency  is  not  a  promissory  note  for  the  payment  of 
money  within  the  statute.  And  in  the  case  of  McCormick  v. 
Trotter,  10  Serg.  &  Raw.  Rep.  94,  the  Court  decided  that  a 
promissory  note  payable  to  A.  B.,  or  order,  for  five  hundred 
dollars,  in  notes  of  the  chartered  banks  in  Pennsylvania,  was 
not  a  negotiable  note  on  which  the  indorsee  can  sue  in  his  own 
name. 

In  South  Carolina  it  has  been  decided  that  paper  medium  is 
not  money ;  and  that,  therefore,  a  note  payable  in  paper  medium 
is  not  assignable  within  the  statute  of  Anne  and  their  Act; 
and  on  a  verdict  for  the  assignee  of  such  a  note  judgment  was 
arrested :  Large  v.  Kohne,  1  McCord,  115 ;  McElarin  v.  Nesbit, 
2  Nott  &  McCord  Rep.  519. 

The  cases  cited  in  the  9th  and  19th  of  John.  Rep.  seem  not 
to  be  sustained  by  the  current  of  decisions  in  this  country  and 
in  England;  and  it  is  difficult  to  distinguish  those  cases  from 
the  decisions  cited  so  as  to  maintain  their  consistency.  If  this, 
indeed,  were  practicable,  it  is  not  necessary  to  the  decision  of 
the  question  raised  by  this  demurrer. 

What  is  understood  in  this  State  by  New  York  funds  or  their 
equivalent,  may  be  a  matter  of  doubt;  nor  does  it  seem  to  be 
of  a  nature  which  can  be  resolved  by  evidence,  so  far  as  regards 
the  question  under  consideration. 

The  term  New  York  funds,  it  is  presumed  may  embrace 
stocks,  bank  notes,  specie,  and  every  description  of  currency 
which  is  used  in  commercial  transactions.  But  whether  is  meant 
the  funds  of  the  State  generally  or  of  the  City  of  New  York 
is  not  clear.  The  presumption  is  in  favor  of  the  latter,  but 
this  is  by  no  means  certain.     In  this  respect,  as  well  as  what 
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constitutes  New  York  funds,  the  face  of  the  note  is  indefinite. 
It  is,  indeed,  susceptible  of  different  interpretations,  and  for 
this  reason  it  cannot  be  considered  a  negotiable  instrument  with- 
in the  statute.  It  is  not  a  note,  in  the  language  of  the  decisions, 
payable  in  money.  It  is  payable  in  New  York  funds  or  their 
equivalent. 

Now  what  is  equivalent  to  New  York  funds?  The  answer  is 
their  value,  their  value  in  specie  or  in  current  paper  which 
passes  at  a  discount.  Might  not  the  drawer  pay  this  note  in 
this  description  of  paper,  making  up  the  discount  ?  "Would  not 
this,  in  the  language  of  the  contract,  be  equivalent  to  New  York 
funds  ?    It  would  be  equivalent  if  of  equal  value. 

The  demurrer  must  be  sustained. 

Election  to  Require  Something  in  Lieu  of  Money. 

HOSSTATTER  V.  WILSON. 
36  Barb.  307  (N.  Y.).    1867. 

This  action  was  brought  by  the  plaintiff  as  the  owner  and 
holder  of  four  several  promissory  notes,  made  and  signed  by 
the  defendant.    The  following  is  a  copy  of  one  of  said  notes : 

"$55.  WiLLiAMSBUEGH,  Dcc.  20th,  1859. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of 
M.  W.  Wilson,  fifty-five  dollars,  at  my  store,  No.  134  4th  Street, 
(or  in  goods  on  demand,)  value  received. 

( Signed)  M.  W.  Wilson.  ' ' 

Said  note  being  indorsed  in  blank,  "M.  W.  Wilson"  and 
"Hosstatter  &  Henssel."  The  other  notes  bore  the  same  date, 
and  ,were  in  the  same  form,  but  for  different  amounts,  and  were 
all  indorsed  in  blank  by  M.  W.  Wilson. 

The  complaint  alleged  that  neither  the  plaintiff  nor  any  other 
holder  of  said  notes,  or  any  of  them,  ever  elected  to  take  pay- 
ment thereof  in  goods,  as  provided  therein;  that  the  same  are 
wholly  due  and  unpaid,  and  that  the  defendant  was  justly 
indebted  to  the  plaintiff  thereon,  in  the  amount  of  $295,  being 
the  aggregate  amount  of  said  four  notes,  together  with  interest ; 
for  which  sum  the  plaintiff  demanded  judgment.  The  defendant 
demurred  to  the  complaint,  on  the  ground  that  it  appeared  on 
the  face  thereof  that  it  did  not  state  facts  sufficient  to  constitute 
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a  cause  of  action.     After  argument,  at  special  term,  the  de- 
murrer was  overruled  with  costs;  and  the  defendant  appealed. 

INGRAHAM,  P.  J.  The  notes  declared  on  in  this  action  were 
promises  to  pay  the  amounts  therein  mentioned  as  dollars  or 
in  goods  on  demand..  The  complaint  merely  gives  copies  of 
the  notes,  with  an  averment  that  no  holder  of  the  notes  had  ever 
elected  to  take  payment  in  goods.  The  defendant  demurred 
to  the  complaint,  on  the  ground  that  there  was  no  cause  of 
action  stated  therein.  The  demurrer  was  overruled.  The  de- 
cision of  the  questions  arising  on  the  demurrer  depends  upon 
the  question  whether  the  instrument  is  a  promissory  note.  If 
it  is,  then  the  complaint  is  sufficient. 

The  essential  requisite  of  a  promissory  note  is,  that  it  must 
be  payable  in  money  absolutely  and  without  any  contingency. 
Such  payment  must  be  precise  and  certain.  (Chit,  on  Bills, 
152,  9th  ed.  Story  on  Prom.  Notes,  sec.  22.)  So  a  written 
promise  to  pay  the  bearer  a  certain  sum  of  money  in  goods 
is  not  a  valid  promissory  note.  (Story,  sec.  17,  7  John.  321, 
1  Cowen,  691.)  If  there  appears  on  the  face  of  the  note  any 
contingieiicy  which  would  make  it  payable  in  anyth^g  other 
than  money,  then  it  does  not  possess  the  negotiable  qualities 
of  promissory  notes,  and  becomes  a  mere  contract.  It  is  an 
alternative  agreement  to  pay  a  sum  of  money  or  do  some  other 
act.  In  the  present  case  the  debtor  promises  to  pay  in  money. 
He  has  no  election  to  do  anything  else.  If  the  holder  chooses, 
he  may  surrender  the  note  and  receive  the  goods;  but  that 
rests  entirely  with  himself,  and  no  choice  is  left  to  the  debtor. 

Upon  the  argument,  my  impressions  were  adverse  to  the  suffi- 
ciency of  this  complaint ;  but  a  late  case  in  the  court  of  appeals 
has,  I  think,  established  a  contrary  doctrine.  In  Hodges  v. 
Shuler,  22  N.  T.  114,  it  was  held  that  a  note  of  a  corporation, 
for  a  specific  sum,  with  a  fixed  time  for  payment,  and  con- 
taining the  condition  that  the  holder  might  within  a  given  time 
surrender  the  note,  and  receive  stock  in  lieu  thereof,  was  a 
promissory  note.  This  was  no  other  than  a  note  for  money,  or, 
in  case  the  holder  elected  within  the  time  specified,  to  be  paid 
in  stock.  Wright,  J.  says:  "The  instrument  is  a  promissory 
note.  It  is  for  the  unconditional  payment  of  money,  at  a  speci- 
fied time,  to  the  payee's  order.    It  was  not  optional  with  the 
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makers  to  pay  in  money  or  stock  and  thus  fulfill  their  promise 
in  either  of  two  specified  ways:  in  such  case  the  promise  would 
have  been  in  the  alternative."  And  again,  "although  an  elec- 
I  I  tion  was  given  to  the  promisees  upon  a  surrender  of  the  instru- 
ment to  exchange  it  for  stock,  this  did  not  alter  its  character, 
or  make  the  promise  in  the  alternative,  in  the  sense  in  which 
that  word  is  used  respecting  promises  to  pay." 

"Whatever  views  I  might  otherwise  entertain,  of  this  question, 
I  think  the  decision  last  cited  covers  this  case  and  controls  us 
in  the  disposition  of  this  question. 

It  was  said  that  the  averment  that  no  demand  had  been  made 
for  the  goods,  sustained  the  grounds  taken  by  the  defendant. 
Upon  that  point  I  have  no  difficulty.  The  answer  to  it  is,  that 
the  averment  is  unnecessary.  The  matter  was  only  available 
a,s  a  defense  if  th«  demand  had  been  made  and  complied  , with. 
Even  if  the  demand  for  the  goods  .has  been  made,  the  debtor 
would  not  have  been  relieved  from,  his  obligation  to  pay  in 
cash,  except  by  delivering  the  goods  demanded.  In  ease  of 
omitting  to  do  so,  the  obligation  to  pay  remained.  If  he  had 
paid,  the  note  would  have  been  surrendered.,  . 

The  judgment  of  the  special  term  should  be  affirmed,  with 
eostSi  , 

Effect  of  Statiement  of  Transaction:  Which  Gives  Rise  to 
Instrument. 

SIEGEL,  COOPER  &  CO.  v.  CHICAGO  TRUST  &  SAVINGS 
,      ,.  BANK. 

131  lU.  569.     1890. 

SHOPE,  C.  J.  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  by  appellee,  against  appel- 
lants, upon,  the  f oUpTiydng  instru,ment : 
$300  Chicago,  March  5,  1887. 

On  July  1,  1887,  we  promise  to  pay  D.  Dalziel,  or  order,  the 
sum  of  three  hundred:  dollars,  for  the  privilege  of  one  framed 
advertising  sign,  size  rrrX — ;  ipclies,  one  end  of  each  of  one 
hundred  and  fifty-nine  street  cars  of  the.North  Chiciagp  City 
Railway  Co.,  for  a  term  of  three  months,  from  May  15,  1887. 

,  .        ,  ,  SlEGEL,  COOPEE  AND  Co, 
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— ^which  was  indorsed  by  Dalziel,  the  payee,  to  appellee,  for 
value  on  the  day  of  its. execution. 

The  first  question  presented  is,  is  this  instrument  negotiable  ?^ 
and  this  question  has  been  answered  afSrmatively  by  the  Cir- 
cuit and  Appellate  Courts.  The  Appellate  Court  having  afSrmed 
the  judgment  in  favor  of  the  plaintiff,  the  case  is  brought  here 
by  appeal,  upon  certificate  of  importance  granted  by  that  court. 

It  appears,  that  before  the  time  when  the  privilege  of  adver- 
tising was  to  commence  Dalziel  forfeited  any  right  he  may  have 
acquired  to  use  the  cars  in  the  manner  indicated,  and  the 
privilege  specified  never  was  furnished  appellants;  and  it  is 
insisted  that  the  instrument  is  a  simple  contract,  only,  and  that 
therefore  the  same  defense, — failure  of  consideratiofl,-^is  avail- 
able  against  the  indorsee  of  the  paper  for  value,  and  before 
due,  as  might  be  interposed  against  such  paper  in  the  hands 
of  the  payee.  It  is  also  insisted,  that  the  instrument  shows,  on 
its  face,  that  payment  depended  upon  a  condition  precedent 
to  be  performed  by  the  payee,  and  therefore  the  indorsee  took 
it  with  notice,  and  by  the  failure  of  the  payee  to  perform  the 
condition,  no  right  of  recovery  exists  in  the  indorsee.  It  is  not 
contended  that  the  indorsee  had  any  other  notice  than  that 
contained  in  the  instrument  itself,  and  it  is  apparent  that  at 
the  time  of  its  indorsement,  which  was  the  day  of  its  exeeutib'n, 
no  right  to  the  consideration  had  ^.ccrued  to  the  makers.  It  is 
a  promise  to  pay  a  certain  sum  of  money  at  a  day  certain,  for 
a  consideration  thereafter  to  be  rendered,  and  depends  for  its 
validity  upon  the  implied  promise  of  the  payee  to  furnish  the 
consideration  at  the  time  and  in  the  manner  stipulated,— that 
is,  it  is  a  promise  to  pay  a  sum  certain  on  a  particular  day,  in 
consideration  of  the  promise  of  the  payee  to  do  and  perform  on 
his  part.    A  promise  is  a  valuable  consideration  for  a  promise. 

But  the  question  remains,  whether  the  statement  or  the 
recital  of  the  consideration  on  the  face  of  the  instrument  impairs 
its  negotiability,  and,  in  this  instance,  amounts  to  a  condition 
precedent.  The  mere  fact  that  the  consideration  for  which  a 
note  is  given  is  recited  in  it<  ■  although  it  >  may  appear  thereby 
that  it  was  given  for  or  in  consideration  of  an  executory  con- 
tract or  promise  on  the  part  of  the  payee,  will  not  destroy 
its  negotiability,  unless  it  appears,  through  the  recital,  that  it 
qualifies  the  promise'  to  pay,  and  renders  it  conditional  or  un- 
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certain,  either  as  to  the  time  of  payment  or  the  sum  to  be  paid. 
Daniel  on  Neg.  Inst.,  sees.  790-797 ;  Davis  v.  McCready,  17  N.  Y. 
320;  State  Nat.  Bank  v.  Casson,  39  La.  Ann.  865;  Gordloe  v. 
Taylor,  13  N.  C.  458 ;  Stevens  v.  Blunt,  7  Mass.  240. 

In  State  Nat.  Bank  v.  Casson  (supra),  it  is  said:  "Plaintiff 
received  the  note  before  maturity,  and  before  the  failure  of 
the  consideration.  Even  if  it  were  known  to  him  that  the 
consideration  was  future  and  contingent,  and  that  there  might 
be  offsets  against  it,  _this  would  not  make  him  liable  to  the 
equities  between  the  defendant  and  the  payee.  It  cannot  affect 
the  negotiability  of  a  note  that  its  consideration  is  to  be  here- 
after realized,  or  that,  froin  contingency,  it  may  never  be 
enjoyed." 

The  most  that  can  be  said  of  a  recital  in  the  instrument  itself, 
of  the  consideration  upon  which  it  rests,  is,  that  the  indorsee, 
taking  it  before  maturity,  is  chargeable  with  notice  of  the 
recital.  Such  recital,  however,  is  not  sufficient,  of  itself,  to  ad- 
vise him  that  there  was,  or  would  necessarily  be,  a  failure  of 
consideration,  but  if,  at  the  time  of  the  indorsement,  the  con- 
sideration has  in  fact  failed,  the  recital  might  be  sufficient  to 
put  him  upon  inquiry,  and,  in  connection  with  other  facts, 
amount  to  notice.  Henneberry  v.  Morse,  56  111.  394.  The  case 
at  bar  does  not,  however,  fall  within  the  rule  just  stated,  for  the 
assignment  was  made  the  same  day  the  note  was  made,  and 
by  th(B  terms  of  the  recital  it  was  apparent  the  payee  was  re- 
quired to  do  no  act  till  the  15th  of  May  following, — an  interval 
■  of  seventy  days. 

There  is  a  distinction,  clearly  recognized  in  the  authorities, 
between  an  instrument  payable  at  a  particular  day,  and  one 
payable  upon  the  happening  of  some  event;  and  the  rule  is, 
that  where  the  parties  insert  a  specific  date  of  payment  the 
instrument  is  then  payable  at  all  events, — and  this,  although, 
in  the  same  instrument,  an  uncertain  and  different  time  of  pay- 
ment may  be  mentioned,  as,  that  it  shall  be  payable  upon  a 
particular  day,  or  upon  the  completion  of  a  house,  or  the  per- 
formance of  other  contracts,  and  the  like.  McCarty  v.  Howell, 
24  111.  341,  and  authorities  supra.  But  the  doctrine  of  this 
and  kindred  cases,  where  there  are  both  a  certain  day  of  pay- 
ment and  one  more  or  less  contingent,  need  not  be  here  invoked, 
for  the  time  of  payment  in  the  instrument  under  consideration 
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is  not  made  to  depend  upon  the  happening  or  not  happening 
of  any  event,  but  is  specific  and  certain,  and  must  occur  by 
the  efflux  of  time,  alone. 

If,  therefore,  it  be  conceded,  as  it  must,  that  a  condition 
inserted  in  a  promissory  note,  postponing  the  day  of  payment 
until  the  happening  of  some  uncertain  or  contingent  event,  will 
destroy  its  negotiability  and  render  the  instrument  a  mere  agree- 
ment, yet  under  the  authorities,  if  by  the  instrument  the  maker 
promises  to  pay  a  sum  certain  at  a  day  certain  to  a  certain  per- 
son or  his  order,  such  instrument  must  be  regarded  as  negotiable, 
although  it  also  contains  a  recital  of  the  consideration  upon 
which  it  is  based,  and  although  it  further  appear  that  such 
consideration,  if  executory,  may  not  have  been  performed.  Here, 
the  money  was  payable,  absolutely,  on  the  first  day  of  July, 
1887, — a  time  when  the  contract  for  the  advertising  could  not 
have  been  completed.  If  the  instrument  had  remained  the 
property  of  the  payee,  and  upon  its  maturity  and  performance 
to  that  time,  suit  had  been  brought,  it  is  clear  that  no  plea  of 
partial  failure  of  consideration  could  have  been  sustained,  for 
the  reason  that  the  entire  term  had  not  then  expired,  No 
analysis  of  the  instrument  itself  is  necessary.  The  most  careful 
examination  of  it  will  fail  to  disclose  a  condition  precedent 
to  the  payment  of  the  money  at  the  time  stipulated.  Nor  is 
there  anything  in. the  recital  of  the  consideration  to  put  the 
indorsee  upon  inquiry  at  the  time  the  indorsement  was  made. 
Indeed,  it  is  clear  that  at  that  time  no  inquiry  would  have  led 
to  notice  that  Dalziel  would  fail  to  comply  with  his  contract 
on  the  15th  of  May  thereafter,  when  the  term  was  to  commence. 
All  that  the  recitals  would  give  notice  of  was,  that  the  note 
was  given  in  consideration  of  an  agreement  on  the  part  of  the 
payee  that  the  privilege  of  advertisement  named  should  be  en- 
joyed by  the  makers  for  three  months,  from  May  15, 1887.  Giv- 
ing to  the  language  employed  its  broadest  possible  meaning, 
it  cannot  be  construed  as  notice  to  the  indorsee  of  the  future 
breach  of  the  contract  by  Dalziel.  The  presumption  of  law 
would  be,  that  the  edntract  would  be  carried  out  in  good  faith, 
and  the  consideration  performed  as  stipulated.  The  makers 
had  put  their  promissory  note  in  the  hands  of  Dalziel  upon  an 
express  consideration  which  they  were  thereafter  to  receive,  and 
for  the  performance  of  which  they  had  seen  fit  to  rely  upon 
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the  undertaking  of  Dalziel,  and  we  are  aware  of  no  rule  by 
which  they  can  hold  this  indorsee  for  value,  before  due  and 
before  the  time  of  performance  was  to  begin,  chargeable  with 
notice  that  the  promise  upon  which  the  makers  relied  would 
not  be  kept  and  performed.  Wade  on  Notice,  §  94a ;  Loomis  v. 
Maury,  15  N.  Y.  312;  Davis  v.  McCready,  supra. 
The  judgment  of  the  Appellate  Court  will  -be  affirmed. 

Judgment  affirmed. 

Hie  Sum  Payable  Must  Be  Certain. 

DODGE  V.  EMERSON. 

34  Me.  96.    1852. 

Assumpsit,  by  the  indorsee  ag:ainst  the  makers  of  a  note 
payable  to  the  Protection  Insurance  Company  or  order,  for 
$271.25,  with  such  additional  premium  as  may  arise  on  policy 
No.  50,  issued  at  the  Calais  agency." 

APPLETON,  J.  No  principle  of  law  is  more  fuUy  estab- 
lished by  authority,  and  the  universal  concurrence  of  the  com- 
mercial world,  than  that  to  make  a  written  promise  a  valid 
promissory  note  it  must  be  for  a  fixed  and  certain,  and  not 
for  a  variable,  amount.  In  Praniee  it  is  so  determined  by  the 
Code  Napoleon.  It  is  the  recognized  mercantile  law  of  conti- 
nental Europe.  In  England  and  in  this  country  it  has  received 
the  sanction  of  repeated  and  well-considered  adjudications: 
Story  on  Promissory  Notefe,  §  20.  Without  this  essential  requis- 
ite, a  written,  promise,  though  in  terms  payable  to  order,  is  to 
be  regarded  as  a  simple  contract  and  not  negotiable. 

The  defendants  in  this  case  have  promised  to  pay  two  ^veral 
sums;  one  certain  and  definite,  the  other  uncertain  and  con- 
tingent. The  defendant's  liability  being  for  both  these  sums, 
is  obviously  for  an  unascertained  and  indefinite  amount. 

It  is  insisted  in  argument  tha;t  the  plaintiff  may  abandon  all 
claim  for  the  additional  premium^  which  is  uncertain,  and  pro- 
ceed only  for  the  certain  sum  expressed  in  the  contract.  Un- 
doubtedly he  may  take  judgment  for,  any  sum  less  than  the 
amount  due,  and  in  that  mode  abantJon  a  portion  of  his  legal 
claims,  but  that  still  leaves  the  contract  in  its  original  state, 
and  can  in  no  way  affect  its  legal  construction.    He  could  not 
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erase  the  clause  relating  to  the  additional  premium,  without 
thereby  making  such  an  alteration  in  the  instrument  declared 
on  as  would  discharge  the  defendants. 

In  Smith  v.  Nightingale,  2  Star^.,  R.  375,  the  promise  was 
to  pay  the  payee  sixty-five  pounds,  and  all  other  sums  that 
may  be  due  him,  and  itHs  claimed  for  the  plaintiff,  to  whom 
the  interest  in  the  contract  had  passed  by  indorsement,  that 
he  might  disregard  the  latter  clause  and  recover  on  the  certain 
sum  set  forth  in  his  contract  as  indorsee,  but  the  Court  decided 
otherwise :  Davis  v.  Wilkinson,  10  Adol.  &  El.  98. 

The  inquiry  is  made  by  the  counsel  for  the  plaintiff,  whether 
the  clause  providing  for  the  payment  of  an  additional  sum, 
introduced  after  the  promise  to  pay  the  sum  fixed  and  certain, 
controls  that  sum  so  as  to  make  it  in  any  event  uncertain.  The 
amount  due  to  the  plaintiff  is  uncertain.  Whether  the  contract 
is  to  be  regarded  as  a  promise  to  pay  one  sum,  which  shall 
be  the  aggregate  composed  of  a  certain  and  of  an  uncertain 
sum,  the  amount  of  which  is  to  be  ascertained  at  some  subse- 
quent time,  or  a  promise  to  pay  two  sums,  one  fixed  and  the 
other  uncertain,  is  pei^fectly  immaterial.  In  either  case  there 
is  no  precise  and  ascertained  amount  due  by  the  contract,  and 
it  cannot  be  regarded  as  a  promissory  note.  If  it  was  not  in 
'its  origin,  it  cannot  be  made  one  by  any  abandonment,  which 
the  plaintiff  may  deem  it  advisable  to  make  of  any  portion  of 
the  sum  due  him.  The  contract  declared  on  not  being  in  its 
character  negotiable,  the  action  cannot  be  maintained  bf  the 
present  plaintiff. 

Plaintiff  nonsuit. 

Time  of  Pasrment  Must  Be  Certain. 

SHAW  V.  CAMP. 

,  160  111.  425.  1896. 

CARTWRIGHT,  J.,  delivered  the  opinion  of  the  court: 
Appellee  filed  a  claim  in  the  County  Court  of  Piatt  county, 
against  the  estate  of  Edward  Swaney,  deceased,  and  the  claim 
was  rejected..  In  the  Circuit  Court,  on  appeal,  there  was  a 
trial  by  a  jury  and  a  verdict  for  the  claimant  for  $852.50,  upon 
which  judgment  was  entered.    The  judgment  was  affirmed  by  the 

501 


24  LAW  OF  NEGOTIABLE  INSTRUMENTS 

Appellate  Court  and  a  certificate  of  importance  granted,  under 
which  the  case  is  brought  to  this  court.  On  the  trial  the  claimant 
offered  in  evidence  the  instrument  upon  which  his  claim  was 
founded,  together  with  proof  of  the  signature  of  the  deceased. 
The  instrument  was  as  follows: 
$750.00  Bembnt,  III.,  Dec.  27,  1890. 

After  my  death  date  I  promise  to  pay  B.  Hanson  Camp,  or 
brderj  the  sum  of  $750,  without  interest  at  per  cent,  per 
annum  from  date,  value  received." 

Following  the  above  there  was  a  power  of  attorney,  in  the 
usual  form,  to  confess  judgment,  and  the  signature  of  Edward 
Swaney.  To  the  introduction  of  this  instrument  objection  was 
made  and  overruled,  and  it  is  insisted  that  the^  ruling  was  wrong, 
for  the  reason  that  the  instrument  was  not  a  promissory  note. 
It  is  conceded  that  a  promissory  note  may  be  made  payable  on 
the  death  of  a  certain  person,  or  at  a  fixed  time  thereafter,  or 
on  demand  after  such  death ;  but  it  is  claimed  that  this  instru- 
ment was  not  payable  at  a  time  fixed,  and  that  the  words  "after 
my  death  date"  should  be  construed  to  mean  some  uncertain 
time  after  that  event.  We  do  not  regard  the  instrument  as 
subject  to  the  objection  made.  It  did  not  become  due  until 
the  death  of  the  maker,  which  was  an  event  certain  to  occur, 
but  by  its  terms  it  became  due  at  once  after  the  occurrence  of 
that  event.  There  is  nothing  in  the  language  to  indicate  that 
the  money  was  to  be  paid  at  some  uncertain  time  after  the 
maker's  death.    The  objection  was  properly  overruled. 

Payee  Must  Be  Certain. 

BROWN  V.  OILMAN. 

13  Mass.  158.    1816. 

Action  of  assumpsit  on  the  following  writing : 

' '  Boston,  15th  May,  1810. 
"Good  for  one  hundred  and  twenty-six  dollars  on  demand. 

GiLMAN  &  HOTT." 

PARKER,  C.  J.,  delivered  the  opinion  of  the  Court.  The 
question  in  this  case  is  whether  the  plaintiff  can  recover  without 
showing  any  title  to  the  promise  declared  upon ;  or  any  relation 
or  connection  with  the  debtor,  from  which  a  presumption  might 
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be  drawn,  that  the  promise  declared  on  was  made  to  him.  We 
put  out  of  the  case  the  circumstances  proved  at  the  trial,  which 
probably  had  some  influence  in  producing  the  nonsuit.  Those; 
circumstances  were  proper  for  the  consideration  of  the  jury, 
if  it  were  necessary  to  give  them  any  weight  "We  determine 
altogether  upon  the  character  of  the  paper,  upon  the  production 
of  which  the  plaintiff  is  willing  to  rest  his  cause. 

It  is  not  a  negotiable  promissory  note.  If  it  were,  and  had 
the  name  of  the  promisee  on  the  back,  the  possession  of  it  would 
be  sufficient  prima  facie  evidence  of  the  plaintiff's  title. 

It  is  not  a  note  payable  to  bearer,  which  would  be  sufficient 
evidence  of  a  promise  to  pay  the  holder  unless  suspicion  was 
thrown  upon  his  title  by  the  maker.  ^ 

It  is  not  then  any  contract  known  in  the  law  which  ex  propria 
vigore  constitutes  a  promise  to  whomsoever  shall  produce  it. 

Its  legal  effect  is  nothing  more  than  that  of  a  memorandum 
between  the  parties  to  it  to  operate  as  a  promise  to  pay  money, 
as  a  receipt  for  money,  or  as  proof  of  a  sum  of  money  to  be 
accounted  for,  according  to  the  evidence  offered,  to  show  the 
intention  of  both  parties  when  it  is  made.  On  a  count  for 
money  lent,  money  had  and  received,  etc.,  it  would  be  con- 
clusive evidence  of  so  much  due,  unless  the  party  signing  it 
should  prove  that  it  was  given  with  a  different  intent.  The 
present  plaintiff  has  not  shown  that  it  was  given  to  him.  It 
may  have  been  picked  up  in  the  street,  or  he  may  have  pur- 
loined it  from  the  rightful  owner. 

Authorities  have  been  read  to  show  that  where  a  contract 
in  writing  has  been  made  and  signed,  but  the  name  of  the  party 
contracted  with  omitted,  the  omission  may  be  supplied  by  ex- 
trinsic evidence.  Of  this  we  have  no  doubt  where  the  name  was 
omitted  by  mistake  or  a  wrong  name  inserted.  And  the  authori- 
ties go  no  further.  This  paper  was  never  intended  to  contain 
the  name  of  any  one  but  the  signer.  It  was  a  personal  acknowl- 
edgment between  him  and  the  person  to  whom  it  was  delivered. 
That  person  alone  can  maintain  an  action  upon  it. 

It  is  not  expedient  to  widen  the  field  of  negotiable  paper. 
Certainly  none  can  be  considered  as  such  but  that  which  has 
acquired  the  quality  by  statute,  by  usage,  or  by  the  terms  of 
the  contract;  and  this  paper,  in  the  form  in  which  it  is  now 
sued,  has  not  the  sanction  of  either  of  these  sources  of  authority. 
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A  contract  expressed  in  this  form,  "I.  0.  U.,"  was  held  in 
England  not  to  be  a  promissory  note,  until  an  evasion  of  the 
stamp  duties  caused  a  different  determination. 

Much  learning  has  been  shown  in  the  argument,  by  the  coun- 
sel on  both  sides,  but  the  case  does  not  seem  to  require  it; 
since,  according  to  known  rules  and  the  common  understanding 
of  mercantile  contracts,  this  imports  no  promise  to  the  holder 
without  evidence  to  show  that  it  was  actually  given  to  him,  or 
at  least  some  subsisting  connection  shown,  from  which  that  fact 
might  be  fairly  inferred. 

The  motion  to  set  aside  the  nonsuit  is  overruled. 


Must  Contain  Words  of  Negotiability. 
MAULE  V.  CRAWFORD. 

14  Hun  193   (N.  Y.').     1878. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered 
upon  a  verdict  directed  by  the  Court,  and  an  order  denying^ 
a  motion  for  a  new  trial  made  upon  the  minutes  of  the  justice 
and  the  exceptions. 

The  action  was  brought  upon  a  promissory  note  in  the  fol- 
lowing words  and  figures: 

"April  1,  1875. 

"Eight  months  after  date  we  promise  to  pay  to  Mr.  George 
Harse  the  sum  of  two  htmdred  and  seventy-five  dollars,  for 
value  received.  ' 

"  $275.00  "  "  John  Crawford, 

"Sarah  Crawford." 

The  defendant's  answer  was  as  follows: 

"1.  Alleges  for  a  first  separate  and  distinct  defense  that  the 
note  mentioned  in  the  complaint,  and  upon  which  this  action 
is  brought,  was  given  for  a  loan  of  two  hundred  and  fifty  dollars 
upon  which  the  said  George  Harse  wrongfully,  unlawfully,  and 
corruptly  reserved  the  sum  of  twenty-five  dollars  as  usurious 
interest  or  bonus,  for  the  loan  or  use  of  the  said  sum  of  two 
hundred  and  fifty  dollars  for  the  period  of  eight  months,  speci- 
fied in  the  said  note. 

"2.     And  for  a  second  separate  and  distinct  defense,  the 
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defendant  alleges  that  before  this  action  there  was  paid  on 
account  of  said  note  the  sum  of  one  hundred  and  seven  dollars. ' ' 
Upon  the  trial  the  first  defense  was  stritiken  tfutj  on  the 
ground  that  it  was  not  alleged  that  the  alleged  usurious  interest 
or  bonus  was  reserved  in  pursuance  of  an  agreement  to  that 
effect. 

GILBERT,  J.  The  county  Judge  erred  in  ruling  that  a  pay- 
ment upon  the  note  in  a  suit  before  the  transfer  thereof  to 
the  plaintiff,  did  not  bind  the  latter  without  notice.  The  reverse 
is  the  established  rule  of  law.  The  statute,  1  R.  S.  768,  §  1, 
defines  what  shall  give  to  a  promissory  note  the  quality  of 
negotiability.  It  must  be  payable  to  another  person  or  his 
order,  or  to  the  order  of  another  person,  or  to  the  bearer. 
The  note  in  suit  was  payable  to  George  Harse  only,  and  was, 
therefore,  not  negotiable.  The  plaintiff  took  it  subject  to  aU 
equities  existing  between  the  original  parties,  for  an  assignee 
of  a  chose  in  action  stands  in  no  better  position  than  his  assignor, 
in  respect  to  anything  which  occurred  before  the  assignment. 

I  think  also  the  court  erred  in  striking  out  the  defense  of 
usury.  Ae  plaintiff  should  have  demurred.  Lathrop  v.  (God- 
frey, 3  Hun,  742;  National  Bank  of  the  Metropolis  v.  Orcutt, 
48  Barb.  256.  That  part  of  the  answer  was  neither  sham  nor 
frivolous.  On  the  contrary  I  think  it  is  by  no  means  clear 
that  it  should  have  been  held  bad  on  demurrer. 

It  is  averred  that  a  note  for  $275  was  given  for  a  loan  of 
$250,  and  that  the  payee  thereof,  wrongfully,  unlawfully  and 
corruptly  reserved  the  sum  of  $25  as  usurious  interest  for  the 
loan  of  said  sum  of  $250  for  the  period  of  eight  months.  Proof 
of  a  loan  of  $250  and  a  demand  by  the  lender  of  a  note  fbr 
$25  more  than  the  sum  loaned,  as  compensation  for,  or  interest 
upon  the  same,  and  a  compliance  with  such  demand  by  the 
borrower,  certainly  would  have  warranted  the  jury  in  finding 
that  a  usurious  contract  to  that  effect  was  made.  It  is  not 
necessary  that  a  formal  agreement,  either  verbal  or  written, 
should  be  set  forth  in  so  many  words.  It  is  enough  to  allege 
the  facts  as  they  occurred,  and  if  such  facts  justify  the  inference 
of  a  usurious  contract,  the  answer  ought  to  be  held  sufficient: 
Mereh.  Ex.  Nat.  Bank  v.  Com.  Warehousing  Co.,  49  N.  Y.  638. 
No  stricter  rule  of  pleading  should  be  administered  in  a  case 
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of  usury  than  in  any  other  ease.  In  the  case  of  Nat,  Bank  v. 
Lewis,  10  Hun,  468,  it  was  held  that  the  answer  did  not  allege 
an  agreement  between  the  parties.  We  might  doubt  the  cor- 
rectness of  that  construction  of  the  answer  in  that  case,  but 
there  can  be  no  question  that  in  pleading  usury,  a  usurious 
agreement  must  be  in  substance  averred.  No  demurrer  to  the 
answer  in  this  case  having  been  interposed,  we  think  it  should 
have  been  held  sufficient  to  admit  the  evidence  of  the  usury 
which  was  offered; 

The  order  denying  a  new  trial,  and  the  judgment  must  be 
reversed  with  costs. 
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CHAPTER  III. 

DELIVERy,  CONSroERATION,  INTERPRETATION. 

Delivery. 
,    FEARING  V.  CLARK. 
16  Gray  74  (Mass.).    1860. 

Action  of  contract  on  a  promissory  note  for  $600,  made  hy 
the  defendant,  dated  July  4,  1857,  and  payable  in  one  year 
after  date  to  the  order  of  one  Joseph  Lambrite,  and  by  him 
indorsed.  The  defendant  in  his  answer  denied  the  making 
and  indorsement  of  the  note  declared  on,  but  admitted  that  he 
signed  such  a  note,  and  averred  that  he  put  it  into  the  hands  of 
third  parties  to  be  delivered  to  Lambrite,  on  the  happening 
of  contingencies  ■which  never  did  happen,  and  that  neither  the 
defendant  nor  those  parties,  nor  any  one  else,  by  his  authority 
or  consent,  ever  delivered  the  writing  to  Lambrite  or  to  any 
other  person  as  the  defendant's  promissory  note. 

At  the  trial  in  the  superior  court,  the  plaintiff  proved  the 
signatures  of  the  maker  and  indorser;  and  there  was  evidence 
that,  on  the  6th  of  July,  1857,  the  note  was  in  Lambrite 's  pos- 
session, and  was  indorsed  and  delivered  by  him  to  the  plaintiff 
as  collateral  security  for  the  payment  in  six  months  of  $2,000, 
of  which  $900  was  still  due  from  Lambrite  to  the  plaintiff  at 
the  time  of  the  trial,  and  that  the  plaintiff  took  the  note  without 
any  knowledge  of  the  circumstances  under  which  it  had  been 
given. 

Rockwell,  J.,  allowed  the  defendant  to  introduce  evidence 
of  the  facts  alleged  in  his  answer,  against  the  objection  of  the 
plaintiff  that  they  would  constitute  no  defense  to  the  action 
unless  proved  to  have  been  known  to  the  plaintiff  when  he  took 
the  note,  and  instructed  the  jury,  "that  if  they  should  find 
that  the  writing  copied  in  the  declaration  was  never  delivered 
by  the  defendant,  or  any  person  authorized  by  him  so  to  deliver 
it,  to  the  payee,  or  to  any  person  for  his  use,  but  that  he  obtained 
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possession  of  it  without  the  assent  or  knowledge  of  or  authority 
from  the  defendant,  and,  having  obtained  sack  possession  with- 
out right  or  authority,  put  his  name  upon  the  back  of  it,  and 
delivered  it  to  the  plaintiff,  then  and  in  that  case  it  never  be- 
came the  negotiable  note  of  the  defendant,  and  the  defendant 
was  entitled  to  their  verdict."  The  jury  returned  a  verdict  for 
the  defendant,  and  the  plaintiff  alleged  exceptions. 

BI6EL0W,  C.  J.  The  defendant  proved  no  facts  at  the  trial 
which  constituted  a  valid  defense  to  the  note  declared  on  as 
against  the  plaintiff,  who  is  a  bona  fide  holder  for  value  without 
jiotice.  The  rule  is  well  settled  that,  when  a  note  is  transferred 
by  a  party  to  whom  it  is  intrusted  without  authority  or  fraudu- 
lently, it  will  be  valid  as  against  the  maker  in  the  hands  of  a 
holder  who  takes  it  bona  fide  without  notice  of  the  special 
circumstances  under  which  the  note  came  into  the  possession 
of  the  payee  or  agent  of  the  maker  who  puts  it  in  circulation. 
In  such  case,  the  maker  or  indorser  who  places  it  in  the  hands 
of  another,  for  the  purpose  of  being  used  in  a  particular  way 
or  for  a  special  object,  takes  the  risk  of  its  being,  used  in  a 
different  way,  and  cannot  refuse  to  pay  it  to  any  bona  fide 
holder  into  whose  hsinds  it  may  come.  Chit.  Bills  (10th  ed.) 
198;  Sweetser  v.  French,  2  Gush.  309,  48  Am.  Dec.  666.  It 
is  undoubtedly  true  that,  as  between  the  joriginal  parties  to  a 
note  or  those  who  take  it  with  notice,  it  is  essential  that  there 
should  have  been  a  delivery  of  the  note  by  the  maker  to  take 
effect  as  a  contract.  In  this  sense,  delivery  is  included  in  the 
allegation  of  making.  But  the  rule  is  qualified  and  limited 
as  between  the  maker  and  a  bona  fide  holder.  In  such  case, 
a  valid  delivery  can  be  made  by  any  person  to  whom  the  maker 
has  given  the  note  in  such  form  as  to  enable  him  to  hold  himself 
out  as  absolute  owner  of  the  note.  The  case  of  Putnam  v. 
Sullivan,  4  Mass.  45,  3  Am.  Dec.  206,  is  a  strong  one  on  this 
point.  There  the  notes  were  delivered  to  a  clerk,  to  be  used 
for  special  purposes  only,  and  it  was  held  that  a  delivery  by 
the  clerk,  whether  through  deception  practiced  on  him,  or  by 
a  voluntary  violation  of  the  trust  reposed  in  him,  must  be 
deemed  in  law,  as  against  a  bona  fide  holder,  a  delivery  by  those 
who  were  liable  on  the  notes.  The  rule  is  different  in  regard  to  a 
deed,  bond,  or  other  instrument  placed  in  the  hands  of  a  third 
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person  as  an  escrow,  to  be  delivered  on  the  happening  of  a  future 
event  or  contingency.  In  that  case,  no  title  or  interest  passes 
until  a  delivery  is  made  in'  pursuance  of  the  terms  and  condi- 
tions upon  which  it  was  placed  in  the  hands  of  the  party  to 
whom  it  was  intrusted.  But  the  law  aims  to  secure  the  free 
and  unrestrained  circulation  of  negotiable  paper,  and  to  protect 
the  rights  of  persons  taking  it  bona  fide  without  notice.  It 
therefore  makes  the  consequences,  which  follow  from  the  negotia- 
tion of  promissory  notes  and  bills  of  exchange  through  the  fraud, 
deception,  or  mistake  of  those  persons  to  whom  they  are  intrusted 
by  the  makers  to  fall  on  those  who  enabled  them  to  hold  them- 
selves out  as  owners  of  the  paper  jure  dispondendi,  and  not  on 
innocent  holders  who  have  taken  it  for  value  without  notice. 
Exceptions  sustained. 


Consideration. 

SWIFT  v.  TYSON. 
16  Pet.  1   (41  U.  S.).     1842. 

STORY,  J.,  delivered  the  opinion  of  the  court. 

This  cause  comes  before  us  from  the  Circuit  Court  of  the 
southerndistrict  of  Newr  York,  upon  a  certificate  of  division 
of  the  judges  of  that  Court,  , 

The  action  was  brought  by  the  plaintiff,  Swift,  as  endorsee, 
against  the  defendant,  Tyson,  as  acceptor,  upon  a  bill  of  ex- 
change dated  at  Portland,  Maine,  on  the  first  day  of  May,  1836, 
for  the  sum  of  one  thousand  five  hundred  and  forty  dollars, 
thirty  cents,  payable  six  months  after  date  and  grace,  drawn 
by  one  Nathaniel  Norton  and  one  Jairus  S.  Keith  upon  and 
accepted  by  Tyson,  at  the  city  of  New  York,  in  favor  of  the 
order  of  Nathaniel  Norton,  and  by  Norton  endorsed  to  the 
plaintiff.    The  bill  was  dishonored  at  maturity. 

At  the  trial  the  acceptance  and  endorsement  of  ,the  bill  were 
admitted,  and  the  plaintiff  there  rested  his  case.  The  defendant 
then  introduced  in  evidence  the  answer  of  Swift  to  a  biU  of 
discovery,  by  which-  it  appeared  that  Swift  took  the  bill  before 
it  became  due,  in  payment  of  a  promissory  note  due  to  him 
by  Norton  and  Keith;  that  he  understood  that  the  bill  was 
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accepted  in  part  payment  of  some  lands  sold  by  Norton  to  a 
company  in  New  York;  that  Swift  was  a  bona  fide  bolder  of 
the  bill,  not  having  any  notice  of  anj^thing  in  the  sale  or  title 
to  the  lands,  or  otherwise,  impeaching  the  transaction,  and  with 
the  full  belief  that  the  bill  was  justly  due.  The  particular 
circumstances  are  fully  set  forth  in  the  answer  in  the  record; 
but  it  does  noj  seem  necessary  farther  to  state  them.  The  de- 
fendant then  offered- to  prove,  that  the  bill  was  accepted  by 
the  defendant  as  part  consideration  for  the  purchase  of  certain 
lands  in  the  State  of  Maine,  which  Norton  and  Keith  represented 
themselves  to  be  the  owners  of,  and  also  represented  to  be  of 
great  value,  and  contracted  to  convey  a  good  title  thereto ;  and 
that  the  representations  were  in  every  respect  fraudulent  and 
false,  and  Norton  and  Keith  had  no  title  to  the  lands,  and  that 
the  same  were  of  little  or  no  value.  The  plaintiff  objected  to 
the  admission  of  such  testimony,  or  of  any  testimony,  as  against 
him,  impeaching  or  showing  a  failure  of  the  consideration,  on 
which  the  bill  was  accepted,  under  the  facts  admitted  by  the  de- 
fendant, and  those  proved  by  him,  by  reading  the  answer  of  the 
plaintiff  to  the  bill  of  discovery.  The  judges  of  the  Circuit 
Court  thereupon  divided  in  opinion  upon  the  following  point  or 
question  of  law:  Whether,  under  the  facts  last  mentioned,  the 
defendant  was  entitled  to  the  same  defence  to  the  action  as  if 
the  suit  was  between  the  original  parties  to  the  bill,  that  is  to 
say,  Norton,  or  Norton  and  Keith,  and  the  defendant;  and 
whether  the  evidence  so  offered  was  admissible  as  against  the 
plaintiff  in  the  action.  And  this  is  the  question  certified  to  us 
for  our  decision. 

There  is  no  doubt  that  a  bona  fide  holder  of  a  negotiable  instru- 
ment for  a  valuable  consideration,  without  any  notice  of  facts 
which  impeach  its  validity  as  between  the  antecedent  parties,  if 
he  takes  it  under  an  endorsement  made  before  the  same  becomes 
due,  holds  the  title  unaffected  by  these  facts,  and  may  recover 
thereon,  although  as  between  the  antecedent  parties  the  trans- 
iaction  may  be  without  any  legal  validity.  This  is  a  doctrine  so 
long  and  so  well  established,  and  so  essential  to  the  security  of 
negotiable  paper,  that  it  is  laid  up  among  the  fundamentals  of 
the  law,  and  requires  no  authority  or  reasoning  to  be  now 
brought  in  its  support.  As  little  doubt  is  there,  that  the  holder 
of  any  negotiable  paper,  before  it  is  due,  is  not  bound  to  prove 
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that  he  is  a  bona  fide  holder  for  a  valuable  consideration,  with- 
out notice;  for  the  law  will  presume  that,  in  the  absence  of  all 
rebutting  proofs,  and  therefore  it  is  incumbent  upon  the  defend- 
ant to  establish  by  way  of  defence  satisfactory  proofs  of  the 
contrary,  and  thus  to  overcome  the  prima  facie  title  of  the 
plaintiff. 

In  the  present  case,  the  plaintiff  is  a  bona  fide  holder  without 
notice,  for  what  the  law  deems  a  good  and  valid  consideration, 
that  is,  whether,  under  the  circumstances  of  the  present  case, 
such  a  pre-existing  debt  constitutes  a  valuable  consideration  in 
the  sense  of  the  general  rule  applicable  to  negotiable  instru- 
ments.   *    *    * 

It  becomes  necessary  for  us,  therefore,  upon  the  present  occa- 
sion to  express  our  own  opinion  of  the  true  result  of  the  com- 
mercial law  upon  the  question  now  before  us.  And  we  have  no 
hesitation  in  saying,  that  a  pre-existing  debt  does  constitute  a 
valuable  consideration  in  the  sense  of  the  general  rule  already 
stated,  as  applicable  to  negotiable  instruments.  Assuming  it  to 
be  true  (which,  however,  may  well  admit  of  some  doubt  from 
the  generality  of  the  language),  that  the  holder  of  a  negotiable 
instrument  is  unaffected  with  the  equities  between  the  antece- 
dent parties,  of  which  he  has  no  notice,  only  where  he  receives  it 
in  the  usual  course  of  trade  and  business  for  a  valuable  con- 
sideration, before  it  becomes  due;  we  are  prepared  to  say,  that 
receiving  it  in  payment  of  or  as  security  for  a  pre-existing  debt, 
is  according  to  the  known  usual  course  of  trade  and  business. 
And  why  upofi  principle  should  not  a  pre-existing  debt  be 
deemed  such  a  valuable  consideration  ?  It  is  for  the  benefit  and 
convenience  of  the  commercial  world  to  give  as  wide  an  extent 
as  practicable  to  the  credit  and  circulation  of  negotiable  paper, 
that  it  may  pass  not  only  as  security  for  new  purchases  and 
advances,  made  upon  the  transfer  thereof,  but  also  in  pa3anent 
of  and  as  security  for  pre-existing  debts.  The  creditor  is  thereby 
enabled  to  realize  or  to  secure  his 'debt,  and  thus  may  safely 
give  a  prolonged  credit,  or  forbear  from  taking  any  legal  steps 
to  enforce  his  rights.  The  debtor  also  has  the  advantage  of  mak- 
ing his  negotiable  securities  of  equivalent  value  to  cash.  But 
establish  the  opposite  conclusion,  that  negotiable  paper  cannot 
be  applied  in  payment  of  or  as  security  for  pre-existing  debts, 
without  letting  in  all  the  equities  between  the  original  and  ante- 
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cedent  parties,  and  the  value  and  circulation  of  such  securities 
must  be  essentially  diminished,  and  the  debtor  driven  to  the 
embarrassment  of  making  a  sale  thereof,  often  at  a  ruinous  dis- 
count, to  some  third  person,  and  then  by  circuity  to  apply  the 
proceeds  to  the  payment  of  his  debts.  What,  indeed,  upon  such 
a  doctrine  would  become  of  that  large  class  of  cases,  where  new 
notes  are  given  by  the  same  or  by  other  parties,  by  way  of  re- 
newal or  security  to  banks,  in  lieu  of  old  securities  discounted 
by  them,  which  have  arrived  at  maturity?  Probably  more  than 
one-half  of  all  bank  transactions  in  our  country,  as  well  as  those 
of  other  countries,  are  of  this  nature.  The  doctrine  would  strike 
a  fatal  blow  at  all  discounts  of  negotiable  securities  for  pre- 
existing debts. 

This  question  has  been  several  times  before  this  Court,  and  it 
has  been  uniformly  held,  that  it  makes  no  difference  whatso- 
ever as  to  the  rights  of  the  holder,  whether  the  debt  for  which 
the  negotiable  instrument  is  transferred  to  him  is  a  pre-existing 
debt,  or  is  contracted  at  the  time  of  the  transfer.  In  each  case 
he  equally  gives  credit  to  the  instrument.  The  cases  of  Coolidge 
V.  Payson,  2  Wheaton,  R.  66,  70,  73,  and  Townsley  v.  Sumrall,  2 
Peters,  R.  170, 182,  are  directly  in  point. 

In  England  the  same  doctrine  has  been  uniformly  acted  upon. 
As  long  ago  as  the  case  of  Pillans  and  Rose  v.  Van  Meirop  and 
Hopkins,  3  Burn  1664,  the  very  point  was  made  and  the  objec- 
tion was  overruled.  That,  indeed,  was  a  case  of  far  more  strin- 
gency than  the  one  now  before  us ;  for  the  bill  of  exchange,  there 
drawn  in  discharge  of  a  pre-existing  debt;  was  held  to  bind  the 
party  as  acceptor,  upon  a  mere  promise  made  by  him  to  accept 
before  the  bill  was  actually  drawn.  Upon  that  occasion,  Lord 
Mansfield,  likening  the  case  to  that  of  a  letter  of  credit,  said, 
that  a  letter  of  credit  may  be  given  for  money  already  advanced, 
as  well  as  for  money  to  be  advanced  in  future;  and  the  whole 
court  held  the  plaintiff  entitled  to  recover.  From  that  period 
downward  there  is  not  a  sin'gle  case  to  be  found  in  England  in 
which  it  has  ever  been  held  by  the  (iourt,  that  a  pre-existing  debt 
was  not  a  valuable  consideration,  sufficient  to  protect  the 
holder,  within  the  meaning  of  the  general  rule,  although  inci- 
dental dicta  have  been  sometimes  relied  on  to  establish  the  con- 
trary, such  as  the  dictum  of  Lord  Chief  Justice  Abbott  in  Smith 
V.  De  Witt,  6  Dowl.  &  Ryland,  120,  and  De  la  Chaumette  v.  The 
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Bank  of  England,  9  Barn.  &  Ores.  209,  where,  however,  the  deci- 
sion turned  upon  very  different  considerations. 

Mr.  Justice  Bayley,  in  his  valuable  work  on  bills  of  exchange 
and  promissory  notes,  lays  down  the  rule  in  the  most  general 
terms.  "The  want  of  considei^ation,"  says  he,  "in  toto  or  in 
part,  cannot  be  insisted  on,  if  the  plaintiff  or  any  intermediate 
party  between  him  and  the  defendant,  took  the  bill  or  note 
bona  fide  and  upon  a  valid  consideration."  Bayley  on  Bills,  p. 
499,  500,  5th  London  edition,  1830.  It  is  observable  that  he 
here  uses  the  words  "valid  consideration,"  obviously  intending 
to  make  the  distinction,  that  it  is  not  intended  to  apply  solely 
to  cases,  where  a  present  consideration  for  advances  of  money 
on  goods  or  otherwise  takes  place  at  the  time  of  the  transfer 
and  upon  the  credit  thereof.  And  in  this  he  is  fully  borne  out 
by  the  authorities.  They  go  farther,  and  establish,  that  a  trans- 
fer as  security  for  past,  and  even  for  future  responsibilities,  will, 
for  this  purpose,  be  a  sufficient,  valid,  and  valuable  considera- 
tion. Thus,  in  the  case  of  Bosanquet  v,  Dudman,  1  Starkie,  R.  1, 
it  was  held  by  Lord  EUenborough,  that  if  a  banker  be  under 
acceptances  to  an  amount  beyond  the  cash  balance  in  his  hands, 
every  bill  he  holds  of  that  customer's,  bona  fide,  he  is  to  be 
considered  as  holding  for  value;  and  it  makes  no  difference 
though  he  hold  other  collateral  .securities,  more  than  sufficient , 
to  cover  the  excess  of  his  acceptances.  The  same  doctrine  was 
affirmed  by  Lord  Eldon  in  Ex  parte  Bloxham,  8  Ves.  531,  as 
equally  applicable  to  past  and  to  future  acceptances.  The 
subsequent  cases  of  Haywood  v.  Watson,  4  Bing.  R.  496,  and 
Bramah  v.  Roberts,  1  Bing.  New  Ca.  469,  and  Percival  v.  Framp- 
ton,  2  Cromp.  Mees.  &  Rose,  180,  are  to  the  same  effect.  They 
directly  establish  that  a  bona  fide  holder,  taking  a  negotiable 
note  in  payment  of  or  as  security  for  a  pre-existing  debt,  is  a 
holder  for  a  valuable  consideration,  entitled  to  protection  against 
all  the  equities  between  the  antecedent  parties.  And  these  are 
the  latest  decisions,  which  our  researches  have  enabled  us  to 
ascertain  to  have  been  made  in  the  English  courts  upon  this 
subject.  » 

In  the  American  courts,  so  far  as  we  have  been  able  to  trace 
the  decisions,  the  same  doctrine  seems  generally  but  not  univer- 
sally to  prevail.  In  Brush  v.  Scribner,  11  Conn.  R.  388,  the 
Supreme  Court  of  Connecticut,  after  an  elaborate  review  of  the 
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English  and  New  York  adjudications,  held,  upon  general  princi- 
ples of  commercial  law,  that  a  pre-existing  debt  was  a  valuable 
consideration,  sufficient  to  convey  a  valid  title  to  a  bona  fide 
holder  against  all  the  antecedent  parties  to  a  negotiable  note. 
There  is  no  reason  to  doubt,  that  the  same  rule  has  been  adopted 
and  constantly  adhered  to  in  Massachusetts ;  and  certainly  there 
is  no  trace  to  be  found  to  the  contrary.  In  truth,  in  the  silence 
of  any  adjudications  upon  the  subject,  in  a  case  of  such  frequent 
and  almost  daily  occurrence  in  the  commercial  states,  it  may 
fairly  be  presumed,  that  whatever  constitutes  a  valid  and  valu- 
able consideration  in  other  cases  of  contract  to  support  titles  of 
the  most  solemn  nature,  is  held  a  fortiori  to  be  sufdcient  in  cases 
of  negotiable  instruments,  as  indispensable  to  the  security  of 
holders,  and  the  facility  and  safety  of  their  circulation.  Be  this 
as  it  may,  we'  entertain  no  doubt,  that  a  bona  fide  holder,  for  a 
pre-existing  debt,  of  a  negotiable  instrument;  is  not  affected  by 
any  equities  between  the  antecedent  parties,  where  he  has  re- 
ceived the  same  before  it  became  due,  without  notice  of  any  such 
equities.  We  are  all,  therefore,  of  opinion,  that  the  question  on 
this  point,  propounded  by  the  Circuit  Court  for  our  considera- 
tion, ought  to  be  answered  in  the  negative ;  and  we  shall  accord- 
ingly direct  it  so  to  be  certified  to  the  Circuit  Court.  *  *  * 
Whereupon  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  an  answer  in  the  negative  be  certified  to  said  Circuit  Court. 

Incomplete  Instruments. 

SNYDER  V.  VAN  DORBN,  IMP. 

46  Wis.  602.    1879. 

TAYLOR,  J.  This  action  is  brought  to  recover  the  amount  of 
a  promissory  note  bearing  date  June  5,  1875,  payable  to  the 
plaintiff  or  bearer,  two  years  after  date,  with  interest  at  ten 
per  cent,  per  annum.  The  note  on  its  face  purports  to  be  signed 
by  all  the  defendants  in  the  following  order :  A.  J.  Van  Doren, 
J.  D.  Van  Doren,  I.  0.  Van  Doren. 

The  note  is  the  joint  note  of  the  makers. 

The  evidence  shows  that  the  appellant,  I.  0.  Van  Doren,  and 
J.  D.  Van  Doren,  signed  the  note  in  blank  something  over  a  year 
before  the  date  of  the  same.     The  note  signed  by  the  appel- 
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lant  was  a  printed  form,. blank  as  to  date,  amount,  time  of  pay- 
ment, rate  of  interest  and-  payee,  and  there  was  also  a  blank 
to  be  filled  for  the  purpose  of  making  it  a  joint  or  several  note. 
The  evidence  also  shows  that  the  note  was  so  signed  in  blank  by 
the  appellant  for  the  purpose  of  enabling  J.  D.  Van  Doren  to 
raise  money  on.  the  same  for  his  own  use,  and  that  the  appellant 
was  simply  an  accommodation  imaker.  It  also  shows  that  before 
the  note  was  negotiated  or  delivered  to  the  plaintiff,  it  was 
filled  up  and  signed  as' it  appeared  at  the  trial;  and  for  the 
purposes  of  this  case  it  must  be  held  that  the  plaintiff  knew  that 
the  name  of  A.  J.  Van  Doren  was  not  signed  to  the  note  at  the 
time  it  was  signed  by  the  appellant  and  J.  D.  Van  Doren.  The 
evidence  also  shows  that  there  was  no  express  authority  given  by 
the  appellant  that  the  note  might  be  so  signed  before  the  same 
was  negotiated. 

Upon  this  evidence  the  learned  counsel  for  the  appellant 
insists  that  there  can  be  no  recovery  against  the  appellant. 
Counsel  admits  that,  by  signing  the  note  in  blank  for  the  accom- 
modation of  J.  D.  Van  Doren,  the  appellant  authorized  him  to 
add  the  date,  amount,  time  of  payment,  rate  of  interest  and 
name  of  payee,  to  make  it  a  joint  and  several  or  joint  or  several 
note,  and  to  make  it  negotiable  or  otherwise ;  but  denies  that  by 
i  so  doing  he,  authorized  him  to  procure  ■  any  third  person  or 
persons  to  sign  the  same  as  joint  or  several  makers  with  him. 

The  real  question  to  be  determined  in  this  case  is,  whether  a 
person  who  signs  a  note  in  blank  as  maker,  for  the  accommoda- 
tion of  the  person  to  whom  he  delivers  it,  must  be  held,  as  be- 
tween him  and  a  bona  fide  holder  for  value,  to  have  impliedly 
authorized  the  person  to  whom  the  same  is  delivered,  to  have 
the  same  signed  by  another  party  or  parties  as  joint  makers 
with  him.  "We  think,  both  upon  principle  and  authority,  that 
the  person  for  whose  accommodation  such  note  is  signed,  may, 
before  the  same  is  negotiated  by  him,  procure  the  same  to  be  so 
signed  by  another  person  or  persons,  without  vitiating  such  note 
in  the  hands  of  a  bona  fide  holder.  If  the  party  signing  the 
note  in  blank  expressly  stipulates  that  the  same  shall  not  be 
signed  by  any  other  person,  there  is  probably  no  doubt  but 
that  the  note. would  be  void  in  the  hands  of  any  one  who  took 
the  same  so  signed  by  another,  knowing  that  the  accommodation 
maker  had  expressly  stipulated  against  such  further  signature. 
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We  think  the  rule  is,  that  a  party  who  signs  a  note  in  blank 
makes  the  person  to  whom  it  is  delivered  for  negotiation  his 
agent,  not  only  for  the  purpose  of  filling  the  blanks  in  the  note, 
but  to  do  any  other  thing  necessary  to  make  the  note  so  signed 
accomplish  the  purpose  for  which  it  was  intended,  with  the 
limitation  that  he  shall  not  insert  in  such  note  any  contract  or 
stipulation  not  usually  found  in  a  promissory  note.  It  was  not 
even  argued  by  the  learned  counsel  for  the  appellant,  that  in 
such  case  the  party  holding  the  note  could  not,  for  the  purpose 
of  negotiating  the  same,  have  it  indorsed  by  a  third  person  or 
persons,  or  have  a  third  person  guaranty  the  payment  of  the 
same  by  a  written  guaranty  on  the  back  thereof;  and  it  seems 
to  us  that  if  he  may  do  that,  there  is  no  objection  to  his  accom- 
plishing the  same  purpose  by  having  such  third  person  sign  the 
same  as  a  joint  or  several  maker. 

It  is  not  a  question  of  alteration  of  the  note,  but  a  question 
of  implied  agency  on  the  part  of  the  holder.  The  note  in  the 
hands  of  the  holder,  before  negotiation  by  him,  is  not  a  binding 
contract  between  him  and  the  accommodation  maker.  To  have 
any  validity  as  a  contract,  it  must  be  negotiated  by  the  holder; 
and  until  such  negotiation  takes  place,  the  contract  is  imperfect, 
and  may  be  filled  up  and.  perfected  in  any  manner,  by  such 
holder,  which  is  not  inconsistent  with  the  implied  agency  given 
by  the  accommodation  maker.  There  can  be  no  doubt  that  the 
holder  might  fill  up  the  same  with  an  amount,  date  and  time  of 
payment,  and  then  alter  the  same  in  either  of  these  respects 
before  he  negotiated  the  same,  without  vitiating  the  note  in  the 
hands  of  a  bona  fide  holder.  The  person  to  whom  the  same  was 
delivered  in  blank  being  agent  of  the  maker  for  the  purposes 
above  specified,  any  alteration  made  by  him  in  that  respect, 
before  negotiation,  would  no  more  affect  the  validity  of  the  note 
than  if  made  by  the  maker  himself.  Chitty  on  Bills  of  Exchange, 
215.  The  cases  cited  below  show  the  extent  of  the  implied  agency 
of  the  party  to  whom  a  bill  of  exchange  or  promissory  note, 
signed  in  blank,  is  delivered.  There  are  two  classes  of  cases  illus- 
trative of  the  subject.  First,  the  cases  in  which  a  party  writes 
his  name  on  a  piece  of  blank  paper,  and  delivers  it  to  another 
person  with  intent  that  such  other  person  may  use  such  name 
as  the  drawer  of  a  bill  of  exchange  or  maker  of  a  promissory 
note,  or  where  the  name  is  so  written  as  to  indicate  that  the 
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writer  is  to  be  the  indorser  of  a  promissory  note  or  the  acceptor 
of  a  bill  of  exchange,  and  with  the  understanding  that  a,  promis- 
sory note  or  bill  of  exchange,  may  be  written  on  such  blank 
paper.  In  such  cases,  the  courts  hold  that  a  nottf  or  bill  of 
exchange,  for  any  amount,  in  favor  of  any  person,  and  payable 
at  any  time,  may  be  written  over  such  name,  and,  when  nego- 
tiated, a  bona  fide  holder  may  recover  on  the  same;  and  that 
in  such  case  it  is  no  defense  that  the  party  to  whom  the  same 
was  delivered  in  blank,  exceeded  his  actual  authority.  The  same 
rule  applies  in  the  case  of  a  person  signing  as  an  indorser  or 
acceptor.  In  the  case  of  Russel  v.  Langstaffe,  2  Douglas  R.,  514, 
Lord  Mansfield  says:  "The  indorsement  on  a  blank  note  is  a 
letter  of  credit  for  an  indefinite  sum.  The  defendant  said, 
'Trust  Gaily  to  any  amount,  and  I  will  be  his  security.'  It  does 
not  lie  in  his  mouth  to  say  the  indorsements  were  not  regular." 
In  the  case  of  Violett  v.  Patton,  5  Cranch  (U.  S.),  142,  which 
was  the  case  of  an  indorsement  upon  a  blank  piece  of  paper. 
Chief  Justice  Marshall  says:  "The  objection  certainly  comes 
with  a  very  bad  grace  from  the  mouth  of  Violett.  He  indorsed 
the  paper  with  the  intent  that  the  promissory  note  should  be 
written  on  the  other  side;  and  that  he  should  be  considered 
as  the  indorser  of  the  note.  It  was  the  shape  he  intended  to 
give  the  transaction;  and  he  is  now  concluded  from  saying  or 
proving  that  it  was  not  filled  up  when  he  indorsed  it.  It  would 
be  to  protect  himself  from  the  effect  of  his  promise  by  alleging 
a  fraudulent  combination  between  himself  and  another  to  obtain 
money  for  that  other  from  a  third  person.     *     *    *" 

The  second  class  of  cases  are  those  in  which  the  party  sought 
to  be  charged  as  maker,  indorser  or  acceptor,  signs  or  indorses 
a  note  or  bill  of  exchange  in  blank,  either  written  or  printed, 
but  not  fiUed  up  so  as  to  make  it  a  perfect  note  or  bill  at  the 
time  it  is  so  signed.  In  these  eases,  the  same  rule  as  above  stated 
is  applicable,  with,  perhaps,  the  limitation  that  no  material 
alteration  can  be  made  in  those  parts  of  the  note  or  bill  which 
were  printed  or  written  thereon  at  the  time  it  was  signed  or 
indorsed  in  blank.  In  cases  of  this  kind,  the  rule  as  to  the 
extent  of  the  implied  agency  of  the  person  to  whom  the  same 
is  delivered  in  blank,  is  very  clearly  and  briefly  stated  in  Bank 
V.  Neal,  22  How.  (U.  S.),  107,  as  foUows:  "When  a  party  to 
a  negotiable  instrument  intrusts  it  to  the  custody  of  another, 
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Tyitli  blanks  not  filled  up,  whether  it  be  for  the  purpose  to 
accommpdate  the  person  to  whom  it  was  intrusted,  or  to  be  used 
for  his  own  benefit,  such  negotiable  instrument  carries  on  its 
face  an  implied  authority  to  fill  up  the  blanks  and  perfect  the 
instrument ;  and,  as  between  such  party  and  innocent  third 
parties,  the  person  to  whom  it  was  so  intrusted  mxist  be  deemed 
the  agent  of  the  party  who  committed  such  instrument  to  his 
custody ;  or,  in  other  words,  it  is  the  act  of  the  principal,  and  he 
is  bound  by  it."  The  same  rule  has  been  laid  down  in  nearly 
every  case  in  which  the  question  has  been  raised.  Mitchell  v. 
Culver,  7  Cow.  336 ;  Bank  v.  Kimball,  10  Cush.  373 ;  Montague  v. 
Perkins,  22  Eng.  L.  &  Eq.  516 ;  Davidson  v.  Lanier,  4  Wall.  457 ; 
Orrick  v.  Colston,  7  Grat.  189 ;  Schultz  v.  Astley,  29  Eng.  C.  L. 
414;  Schryver  v.  Hawkes,  22  Ohio  St.  308;  Redlich  v.  Doll,  54 
N.  Y.  238 ;  Cruchley  v.  Clarance,  2  M.  &  S.  90 ;  Crutchly  v.  Mann, 
5  Taunt.  529 ;  Ives  v.  Bank,  2  Allen  236 ;  Insurance  Co.  v.  Leav- 
enworth, 30  Vt.  11 ;  Douglas  v.  Scott  &  Fry,  8  Leigh  43;  Elliott 
V.  Chesnut,  30  Md.  562;  Brummel  y.  Enders,  18  Grat.  897;  Bell 
V.  Bank,  7  Blackf.  458;  Holland  v.  Hatch,  11  Ind.  500,  501; 
Daniel  on  Negotiable  .Instruments,  sees.  143,  144 ;  Story  on  Bills 
of  Exchange,  sec.  222,  and  notes. 

These  cases,  and  many  more  which  might  be  cited,  fully  estab- 
lish the  rule  as  above  stated;  and  they  all  hold  that  the  implied 
agency  of  the  person  to  whom  the  note  or  bill  signed  in  blank 
is  delivered,  is  of  the  most  general  and  absolute  nature,  and  that 
he  may  bind  such  signer  to  any  extent,  so  long  as  he  does  not 
change  the  nature  of  the  instrument  indicated  by  the  blank  so 
signed,  or  erase  or  change  the  parts  of  the  instrument  which 
were  written  or  printed  at  the  time  of  such  signing.    •    *    • 

We  can  see  no  reason  why  a.  party  who  signs  his  name  to  a 
blank  note  or  bill,  and  delivers  the  same  to  a  third  person,  for 
the  purpose  of  enabling  such  person  to  raise  money  thereon  for 
his  own  use,  should  be  heard  to  object  to  the  payment  of  such 
note  or  bill,  because  it  is  afterwards,  and  before  the  same  is 
negotiated,  signed  by  another  person  or  persons.  By  his  signa- 
ture he  is,  in  law;  presumed  to  have  intended  ,to  hold  himself 
bound  to  any  person  who  might  thereafter  receive  the  same  for 
value,  for  any  sum,  payable  at  any  time  and  place,  and  to  any 
person  or  persons,  at  the  discretion  of  the  party  to  whom  he 
delivers  the  same  for  negotiation.     In  the  language  of  Chief 
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Justice  Tindal,  above  quoted:  "It  can  make  no  difference  to 
him,  either  as  to  the  extent  of  his  liability,  or  in  any  other  re- 
spect, whether  the  bill  or  note  be  signed  by  andther  person  or 
not."  He  certainly  cannot  be  injured  thereby.  As  he  has  given 
the  credit  of  his  name  for  the  purpose  of  enabling  the  person  to 
whom  he  gives  it  to  raise  money  upon  the  instrument  to  which 
it  is  afSxed,  he  must  be  held  to  have  authorized  such  person  to 
make  use  of  the  same  in  any  way  which  may  be  reasonably 
necessary  to  accomplish  the  purpose  for  which  it  was  given, 
with  the  limitations  above  noticed,  that  he  shall  not  change  the 
nature  of  the  contract  he  has  signed,  nor  increase  the  liability 
which,  in  law,  he  has  assumed  by  such  signature.  All  the  cases 
hold  that  a  note  signed  in  blank  may  be  filled  up  with  the  name 
of  any  person  as  payee,  and  may  be  made  payable  to  order  or 
bearer,  and  consequently  may  be  indorsed  by  the  person  to 
whose  order  it  is  made  payable,  either  at  or  before  its  negotia- 
tion; and  if  the  holder  may  make  the  instrument  available  for 
the  purpose  for  which  it  is  given,  by  procuring  the  indorsement 
of  a  third  person,  which  will  give  the  instrument  greater  credit, 
there  does  not  seem  to  be  any  good  reason  why  such  greater 
credit  may  not  be  given  to  it  by  adding  the  name  of  another 
'  maker.  It  does  not  seem  to  us  that  the  law  will  permit  this 
defendant,  who  has  voluntarily  signed  the  note  in  controversy, 
and  voluntarily  made  himself  liable  to  the  holder  for  the  full 
amount  thereof,  to  say  that  he  will  not  pay  the  same  because 
some  other  person  has  also  bound  himself  for  its  payment. 

This  case  does  not  raise  the  question  as  to  what  might  be  the 
effect  of  procuring  an  additional  accommodation  maker  to  a 
note  which  had  been  signed  in  blank,  at  the  same  time,  or  by 
mutual  agreement,  by  two  or  more  joint  accommodation  makers, 
who,  in  case  of  payment  by  one  or  more  of  them,  would  be  liable 
to  contribution  as  between  themselves;  and  this  decision  is 
limited  by  the  facts  to  the  case  of  a  single  accomniodation  maker 
signing  alone,  without  any  express  agreement  that  the  same  shall 
be  signed  by  any  other;  and  in  such  case  we  hold  that,  unless 
expressly  prohibited  by  the  person  signing  as  such  maker,  the 
holder  to  whom  the  same  is  delivered  may,  before  negotiation, 
procure  the  same  to  be  signed  by  another  accommodation  maker, 
or  makers,  without  vitiating  the  note  or  bill,  and  that  the  same 
may  be  enforced  by  a  bona  fide  holder  for  value,  even  though  he 
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knew  that  the  same  had^been  so  signed  in  blank  by  the  party 
against  whom  he  seeks  to  enforce  the  same.  Mere  knowledge  of 
the  fact  that  the  bill  was  signed  in  blank  by  the  defendant, 
will  not  defeat  a  recovery  on  the  same,  even  when  the  person 
to  whom  the  same  was  delivered  has  exceeded  his  authority  or 
appropriated  the  note  or  biU  to  a  purpose  for  which  it  was  not 
intended.  To  defeat  a  recovery  in  case  of  misappropriation  or 
excess  of  authority  expressly  given,  knowledge  of  such  misappro- 
priation, or  the  limited  authority,  must  be  brought  home  to  the 
holder  who  seeks  to  recover  on  the  same.  Story  on  Bills  of 
Exchange,  sec.  222,  and  notes ;  Daniel  on  Negotiable  Instruments, 
sec.  143,  and  notes.  *  *  * 
By  the  Court. — The  judgment  of  the  circuit  court  is  afiSrmed. 
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CHAPTER  IV. 

ACCEPTANCE. 

Purpose  and  Necessity. 
LUFF  V.  POPE. 
5Hm413  (N.T.).    1843. 

On  the  merits  it  appeared  that  the  action  was  brought  upon 
the  following  instrument: 

"New  York,  Dec.  9,  1838. 

"Thirty  days  after  sight  pay  Henry  Pope  or  his  order  sixty- 
six  dollars  and  ninety-seven  cents,  and  place  the  same  to  account 
of  yours,  "Abm.  Bell. 

"To  Me.  Mabtin  Luff,  New  York." 

The  draft  was  presented  to  the  defendant  for  acceptance  two 
days  after  its  date,  and  was  duly  protested  by  a  notary  for  non- 
acceptance.  The  plaintiff  proved  that  he  had  a  demand  against 
Bell,  and  on  calling  for  payment  BeU  said  he  had  funds  in  the 
hands  of  the  defendant,  and  thereupon  made  this  draft  for  the 
amount  of  the  plaintiff's  demand.  On  presenting  the  draft  the 
defendant  said  he  would  pay  it  by  the  1st  of  February  or  the 
Ist  of  March;  but  he  refused  to  accept  it,  or  to  make  any 
promise  in  writing.  The  plaintiff  gave  evidence  tending  to  show 
that  the  defendant  had  funds  of  Bell  in  his  hands  sufficient  to 
pay  the  bill,  and  the  defendant  gave  rebutting  evidence.  The 
defendant  moved  for  a  non-suit,  on  the  ground  that  there  was 
no  acceptance  in  writing,  and  because  the  defendant  positively 
refused  to  accept  the  bill.  The  motion  was  denied  by  the  Justice, 
on  the  ground  that  he  did  not  think  this  a  bill  of  exchange  within 
the  meaning  of  the  statute.  He  said  it  was  known  to  all  the 
parties  that  the  instrument  was  drawn  on  a  particular  fund, 
and  he  regarded  it  as  a  transfer  of  a  chose  in  action.  The  jury 
were  afterward  charged  that  if  this  was  a  bill  of  exchange  within 
the  common  acceptation  of  business  men  the  plaintiff  could  not 
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recover  for  want  of  a  written  acceptance.  But  if  it  was  only 
an  order  or  instrument  in  writing  to  transfer  so  much  of  the 
specific  fund  of  Bell  in  the  hands  of  Luff  as  would  pay  Bell's 
debt  to  Pope,  then  it  was  not  within  the  statute,  and  the  defend- 
ant was  liable,  provided  he  had  funds.  The  jury  found  for  the 
plaintiff  as  before  mentioned.  Judgment  of  affirmance  having 
been  perfected  in  the  Superior  Court,  the  defendant  in  the 
Marine  Court  brought  error. 

BRONSON,  J.  *  *  *  On  the  merits,  the  judgment  of  the 
Marine  Court  was  clearly  erroneous,  and  should  have  been  re- 
versed. There  is  no  color  for  the  argument  that  the  instrument 
on  which  the  plaintiff  sued  was  not  a  bill  of  exchange.  A  bill  of 
exchange  is  a  written  order  or  request  by  one  person  to  another 
for  the  payment,  absolutely  and  at  all  events  of  a  specified 
sum  of  money  to  a  third  person.  Now  what  have  we  here! 
Bell  requests  Luff,  thirty  days  after  sight,  to  pay  a  specified 
sum  of  money  to  Pope.  It  is  payable  absolutely,  and  without 
reference  to  any  particular  fund;  and  if  it  be  not  a  biU  of 
exchange  the  wit  of  man  cannot  devise  one.  The  Justice 
thought  it  was  not  a  bill,  but  only  "an  order  or  instrument  in 
writing,"  because  it  was  said  at  the  time,  and  the  proof  tended 
to  establish  the  fact,  that  Luff  had  funds  in  his  hands  belonging 
to  Bell.  It  would  be  enough  to  say  that  a  written  instrument 
which  is  perfectly  plain  and  explicit  on  its.  face  cannot  be 
changed  into  something  else  by  anything  which  the  parties  said 
at  the  time  of  making  it,  nor  by  any  inquiry  into  extrinsic  facts. 
It  must  speak  for  itself.  But  the  notion  that  there  cannot  be 
a  bill  of  exchange  where  the  drawee  has  funds,  if  it  be  not 
entirely  new,  cannot  date  back  further  than  1836.  It  con- 
tradicts the  very  theory,  and  all  the  right  use  of  a  bill  of  ex- 
change, whiiflh  is  always  supposed  to  be  drawn  on  funds.  In- 
calculable mischief  has  resulted  from  the  modern  practice  of 
drawing  without  fun'ds,  which  is  little  better  than  a  fraudulent 
use  of  the  instrument.  And  although  such  bills  have  been 
tolerated,  we  have  not  yet  gone  so  far  as  to  make  it  unlawful 
to  pursue  the  old-f  ashioried  honest  course  of  drawing,  where  the 
ineans  for  payment  have  already  been  provided. 

Whether  the  payee  takes  the  bill  in  satisfaction  of  a  debt  due 
from  the  'drawer,  or  advances  the  money  for  it,  cannot  be  a  mat- 
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ter  (Of  apy  importance  as  betwpen  him  and,  the  d^r.awee.    It  does 
not  affect  the  nature  of  the  instrument.  . 

The  statute  requires  that  the  acceptance  should  be  in  writing: 
2  R.  S.  768,  §  6.  Here  there  is  not  only  the,  want  .of  any  writing, 
but  .the  defendant  positively  refused  to  accept,  ,and  the  bill  was 
protested  for  non-acceptance.  And  yet. the  desfendant  has  been 
held  liable.  An  examination  of  this  case  in  all  its  facts  would ' 
go  very  far  to  conform  the  policy  of  the  statute.  But  it  is 
enough  that  we  cannot  repeal  it,  and  until  that  is  done  the 
plaintiff  cannot  recover.  He  must  take  his  remedy  against  the 
drawer;  and  if  Bell  has  any  money  in  the  hands  of  the  de- 
fendant, which  is  very  questionable,  he  must  sue  for  it.  It  is 
a  chose  in  action  which  cannot  be  transferred  so  as  to  give 
the  assignee  a  right  to  sue  in  his  own  name,  except  in  the  form 
of  an  accepted  bill  of  exchange.  To  give  a  parol  promise  to 
pay  the  effect  of  a  written  acceptance  of  the  bill  would  be  no 
better  than  a  device  to  get  around  the  statute  a!iid  defeat  all  the 
valuable  ends  which  it  was  designed  to  accomplish.  If  Quin  v. 
Hanford,  1  Hill,  82,  does  not  support,  it  certainly  does  not  con- 
flict with  this  doctrine.  In  Harrison  v.  Williainson,  2  Edw. 
Eep.  430,  438,  the  Vice-Chancellor  said:  '  "A  bill  of 'exchange 
has  not  the  effect  of  an  assignment  of  the.  inoney  for  which  it 
is  drawn  in  the  hands  of  a  drawee;  unless,  perhaps,  where  it 
is  drawn  upon  a  particular  fund,  aiid  then,  indeed,  by  the  law 
merchant,  it  loses  its  character  as  a  bill  of  exchange."  He 
undoubtedly  alluded  to  a  class  of  cases,  some  of  which  are  cited 
in  Quin  v.  Hanford,  where  an  order,  either  not  payable  in  money 
or  else  drawn  on  a  particular  fund,  has,  after  acceptance  or 
promise  of  payment,  been  allowed  to  operate  as, an  equitable 
assignment .  of  the  fund.  And  see  Morton  v.  Naylor,  1  Hill 
583.  This  has  been  done  upon  a  very  liberal  construction  of 
the  acts  of  the.  parties  for  the  advancement  ■  of  justice.  But 
those  cases  have  nothing  to  do  with  a  bill  of  exchange  proper, 
which  is  an  instrument  of  a  peculiar  naturCj  and  governed  by  its 
own  laws.  Although  it  is  used  for  the  purpose  of  transferring 
funds,  and  has  that  effect  in  the  result,  it  never  operates  as  an 
assignment  to  the  payee  of  any  particular  money  in  the  hands  of 
the  drawee.  If  the  latter  accepts  the  bill,  the  payee  or  other 
holder  may  sue  upon  the  contract  of  acceptance.  But  if  the 
drawee  refuse  to  accept,  there  is  no  contract  between  him  and 
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the  holder,  and  no  action  will  lie.  And  this  is  so  although  the 
drawee  had  funds,  and  ought,  in  justice  to  the  drawer,  have 
paid  the  bill. 

We  think  all  these  judgments  are  erroneous,  and  they  must 
therefore  be  reversed. 

Judgments  reversed. 


Form  of  Accqrtance. 

SPEAR  V.  PRATT. 

2  Hill  582  (N.  Y.).    1842. 

Assumpsit,  tried  at  the  Onondaga  Circuit,  in  September,  1841, 
before  Moselet,  d  J.  The  action  was  against  the  defendant, 
Frederick  Pratt,  as  acceptor  of  a  bill  of  exchange,  paya]()le  to 
the  order  of  the  plaintiffs.  The  defendant's  name  was  written 
across  the  face  of  the  bill;  and  the  question  was,  whether  this 
was  such  an  acceptance  as  is  required  by  the  statute.  It  was 
admitted  that  the  defendant,  at  the  time  of  the  acceptance,  was 
a  resident  of  this  State.  His  coimsel  insisted  at  the  trial  that 
the  acceptance  was  insufficient  to  charge  him,  but  the  Circuit 
Judge,  being  of  a  different  opinion,  directed  the  jury  to  find 
for  the  plaintiffs,  which  they  accordingly  did;  and  the  defen- 
dant's counsel,  having  excepted,  now  moved  for  a  new  trial  upon 
a  bill  of  exceptions. 

COWEN,  J.  Any  words  written  by  the  drawee  on  a  bill,  not 
putting  a  direct  negative  upon  its  request,  as  "accepted,"  "pre- 
sented," "seen,"  the  day  of  the  month,  or  a  direction  to  a 
third  person  to  pay  it,  are  prima  facie  a  complete  acceptance,  by 
the  law  merchant:  Bayley  on  Bills,  163,  Am.  ed.  of  1836,  and 
the  cases  there  cited.  Writing  his  name  across  the  bill,  as  in 
this  case,  is  a  still  clearer  indication  of  intent,  and  a  very  com- 
mon mode  of  acceptance.  This  is  treated  by  the  law  merchant 
as  a  written  acceptance — a  signing  by  the  drawee.  "It  may 
be,"  says  Chitty,  "merely  by  writing  the  name  at  the  bottom 
or  across  the  bill,"  and  he  mentions  this  as  among  the  more 
usual  modes  of  acceptance :  Chitty  on  Bills,  320,  Am.  ed.  of  1839. 

It  is  supposed  that  the  rule  has  been  altered  by  1  R.  S.  757, 
2d  ed.,  §  6.    This  requires  the  acceptance  to  be  in  writing,  and 
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signed  by  the  acceptor  or  his  agent.  The  acceptance  in  ques- 
tion was,  as  we  have  seen,  declared  by  the  law  merchant  to  be 
both  a  writing  and  signing.  The  statute  contains  no  declara- 
tion that  it  should  be  considered  less.  An  indorsement  must 
be  in  writing  and  signed;  yet  the  name  alone  is  constantly 
holden  to  satisfy  the  requisition.  No  particular  form-  of  ex- 
pression is  necessary  in  any  contract.  The  customary  import 
of  a  word,  by  reason  of  its  appearing  in  a  particular  place 
and  standing  in  a  certain  relation,  is  considered  a  written  ex- 
pression of  intent  quite  as  full  ajid  effectual  as  if  pains  had 
been  taken  to  throw  it  into  the  most  labored  pariphrase.  It  is 
said  the  revisers,  in  their  note,  refer  to  the  French  law  as  the 
basis  of  the  legislation  which  they  recommended;  and  that  the 
French  law  requires  more  than  the  drawee's  name — ^the  word 
accepted  at  least.  That  may  be  so;  but  it  is  enough  for  us  to 
see  that  both  the  terms  and  the  spirit  of  the  Act  may  be  satisfied 
short  of  that  word,  and  more  in  accordance  with  the  settled 
forms  of  commercial  instruments  in  analogous  cases.  The  whole 
purpose  was  probably  to  obviate  the  inconveniences  of  the  old 
law,  which  gave  effect  to  a  parol  acceptance. 
New  trial  denied. 


Acceptance  on  Separate  Paper. 

COOLIDGE  ET  AL  v.  PATSON  BT  AL. 

2  Wheaton  66  (U.  S.) ;  Condensed  Reports  U.  S.,  vol.  4,  p.  25. 

1817. 

MARSHALL^  C.  J.  This  suit  was  instituted  by  Payson  & 
Co.,  as  indorsers  (indorsees)  of  a  bill  of  exchange  drawn  by 
Comthwaite  &  Gary,  payable  to  the  order  of  John  Randall, 
against  Coolidge  &  Co.  as  the  acceptors.     »     *     * 

The  question  of  law  which  arises  from  the  charge  given  by 
the  court  to  the  jury  is  this:  Does  a  promise  to  accept  a  bill 
amount  to  an  acceptance  to  a  person  who  has  taken  it  on  the 
credit  of  that  promise,  although  the  promise  was  made  before 
the  existence  of  the  biU,  and  although  it  is  drawn  in  favor  of  a 
person  who  takes  it  for  a  pre-existing  debt? 

In  the  case  of  Pillans  &  Rose  v.  Van  Mierop  &  Hopkins 
(1765),  3  Burr.,  1663,  the  credit  on  which  the  biU  was  drawn 
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was  given  before  the'  promise  to  accept  was  made,  and  the 
'  promise  was' 'made  previous, to  the  existence  of  the  bill.'  Yet 
in  that  case;  after  two  arguments,  and  much  consider atiton,  the 
Court  of  King's  Bench  (all  the  judges  being  present  and  con- 
curring in  opinion)  considered  the  promise  to  accept  as  an 
acceptance.      ' 

Between  this  ease  and  that  under  consideration  of  the  court, 
no  essential  distinction  is  perceived.  But,  it  is  contended,  that 
the  authority  of  the  case  of  Pillans  &  Rose  v.  Van  Mierop  & 
Hopkins  is  impaired  by  subsequent  decisions. 

In  the  case  of  Pierson  v.  Dunlop  et  al.,  Cowp.,  571,  the  bill 
was  drawn  tod  presented  before  the  conditional  promise  was 
made  on  which  the  suit  was  instituted.  Although,  in  that  ease, 
the  holder  of  the  bill  recovered  as  on  an  acceptance,  it  is  sup- 
posed that  -the  principles  laid  down  by  Ld.  Mansfield,  in  deliver- 
ing his  opinion,  contradict  those  laid  down  in  Pillans  &  Rose 
V.  Van  Mierop  &  Hopkins.  His  lordship  observes,  "it  has  been 
truly  said,  as  a  general  rule,  that  the  mere  answer  of  a  merchant 
to  the  drawer  of  a  bill,  saying,  *he  will  duly  honor  it,'  is  no 
acceptance,  unless  accompanied  with  circumstances  which  may 
induce  a  third  person  to  take  the  bill  by  indorsement;  but  if 
there  are  any  such  circumstances,  it  may  amount  to  an  accep- 
tance, though  the  answer  be  contained  in  a  letter  to  the  drawer." 

If  the  case  of  Pillans  &  Rose  v.  Van  Mierop  &  Hopkins  had 
been  understood  to  lay  down  the  broad  principle  that  a  naked 
promise  to  accept,  amounts  to  an  acceptance,  the  case  of  Pier- 
son  V.  Dunlop  certainly  narrows  that  principle  so  far  as  to 
require  additional  circumstances  proving  that  the  person  on 
whom  the  bill  was  drawn,  was  bound  by  his  promise,  either  be- 
cause he  had  funds  of  the  drawer  in  his  hands,  or  because  his 
letter  had  give  credit  to  the  biU,  and  induced  a  third  person 
to  take  it. 

It  has  been  argued,  that  those  circumstances  to  which  Ld. 
Mansfield  alludes;  must  be  apparent  on  the  face  of  the  letter. 
But  the  court  can  perceive  no  reason  for  this  opinion.  It' is 
neither  warranted  by  the  words  of  Ld.  Mansfield,  nor  by  the 
circumstances- of  the  ease  in  which  he  used  them.  "The  mere 
answer  of  a  merchant  to  the  drawer  of  a  bill,  saying  he  wiU 
duly  honor  it,  is  no  acceptance  unless  accompanied  ivith  cir- 
cumstances," etc.    The  answer  must  be  "accompanied  with  cir- 
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cnmstances ; "  but  it  is  not  said  that  the  answer  must  contain 
those  circumstances.  In  the  case  of  Pierson  v.  Dunlop,  the 
answer  did  not  contain  such  circumstances.  They  were  not 
found  ia  the  letter,  but  were  entirely  extrinsic.  Nor  can  the 
court  perceive  any  reason  for  distinguishing  bet\^een  circum- 
stances which  appear  in  the  letter  containing  the  promise,  and 
those  which  are  derived  from  other  sources.  The  great  motive 
for  construing  a  promise  to  accept,  as  an  acceptance,  is,  that 
it  gives  credit  to  the  bill,  and  may  induce  a  third  person  to 
take  it.  If  the  letter  be  not  shown,  its  contents,  whatever  they 
may  be,  can  give  no  credit  to  the  bill;  and  if  it  be  shown,  an 
absolute  promise  to  accept  will  give  all  the  credit  to  the  bill  which 
a  full  confidence  that  it  will  be  accepted  can  give  it.  A  con- 
ditional, promise  becomes  absolute  when  the  condition  is  per- 
formed. 

In  the  case  of  Mason  v.  Hunt,  1  Doug., .  296,  Ld.  Mansfield 
said,  "there  is  no  doubt  but  an  agreement  to  accept  may  amount 
to.  an  acceptance ;  and  it  may  be  couched  in  such  words  as  to  put 
a  third  person  in  a  better  condition  than  the  drajWee.  If  one 
man,  to  give  credit  to  another,  makes  an  absolute  promise  to 
accept  his  bill,  the  drawer,  or  any  other  person,  may  show  such 
promise  upon  the  exchange  to  get  credit;  and  a  third  person, 
who  should  advance  his  money  upon  it,  woT:;ld  haye  nothing,  to 
do  with  the  equitable  circumstances  which  might  subsist  between 
the  drawer  and  acceptor."  ■: 

What  is  it  that  "the  drawer,  or  any  other  person,  may  show 
upon  the  exchange?"  It  is  the  promise, to  accept-!— the  naked 
promise.  The  motive  to  this  promise  need  not,  and  cannot  be 
examined.  The  promise  itself,  M?hen  shown,  gives  the  credit ; 
and  the  merchant  who  makes  it  is  bound  by  it.        ,i 

The  cases  cited  from  Cowper,  Cowper  571,  and.  Douglass 
are,  it  is  admitted,  cases  in  which  the  bill  is  not  taken  for  a 
pre-existing  debt,  but  is  purchased  on  the  credit  of  the,  promise 
to  accept. .  But  in  the  case  of  Pillans  v.  Van  llierop,  the  credit 
was  given  before  the  promise  was  received  or,  the  bill  drawn; 
and  in  all  cases  the  person  who  receives  such,  ;a  bill,  .in  payment 
of  a  debt,  will  be  prevented  thereby  from  taking  pther  means 
to  obtain  the  money  due  to  him.  Any  ingredient  of  .fraud  would, 
unquestionably,  affect  the  whole  transaction ;,  but,  the  mere  cir- 
cumstance that  the  bill  was  taken  for  a  pre-existing  debt  had 
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not  been  thought  sufficient  to  do  away  with  the  effect  of  s 
promise  to  accept. 

In  the  case  of  Johnson  and  another  v.  Gollings,  1800,  1  Easl^ 
98,  Ld.  Kenyon  shows  much  dissatisfaction  with  the  previous 
decisions  on  this  subject;  but  it  is  not  believed  that  the  judg- 
ment given  in  that  case  would,  even  in  England,  change  the 
law  as  previously  established. 

In  the  case  of  Johnson  v.  Collings,  the  promise  to  accept 
was  in  a  letter  to  the  drawer,  and  is  not  stated  to  have  been 
shown  to  the  indorser.  Consequently,  the  bill  does  not  appear 
to  have  been  taken  on  the  credit  of  that  promise.  It  was  a  mere 
naked  promise,  unaccompanied  with  circumstances  which  might 
give  credit  to  the  bill.  The  counsel  contended,- that  this  naked 
promise  amounted  to  an  acceptance ;  but  the  court  determined 
otherwise.  In  giying  his  opinion,  Le  Blanc,  J.,  lays  down  the 
rule  in  the  words  used  by  Ld.  Mansfield,  in  the  case  of  Pierson 
v.  Dunlop. 

Ld.  Kenyon  said,  in  that  ease,  that  "this  was  carrying  the 
doctrine  of  implied  acceptances  to  the  utmost  verge  of  the  law ; 
and  he  doubted  whether  it  did  not  even  go  beyond  it.  In 
Clarke  and  others  v.  Cock,  4  East,  57,  the  judges  again  ex- 
press theii:  dissatisfaction  with  the  law  as  established,  and  their 
regret  that  any  other  act  than  a  written  acceptance  on  the  bill 
had  ever  been  deemed  an  acceptance.  Yet  they  do  not  under- 
take to  overrule  the  decisions  which  they,  disapprove.  On  the 
contrary,  in  that  case,  Clarke  v.  Cock,  they  unanimously  de- 
clared a  letter  to  the  drawer  promising  to  accept  the  bin,  which 
was  shown  to  the  person  who  held  it,  and  took  it  on  the  credit 
of  that  letter,  to  be  a  virtual  acceptance.  It  is  true,  in  the  case 
of  Clarke  v.  Cock,  the  bill  was  made  before  the  promise  was 
given,  and  the  judges,  in  their  opinions,  use  some  expressions 
which  indicate  a  distinction  between  bills  drawn  before  and 
after  the  date  of  the  promise ;  but  no  case  has  been  decided  on 
this  distinction;  and  in  Pillans  &  Rose  v.  Van  Mierop  &  Hop- 
kins, the  letter  was  written  before  the  bill  was  drawn. 

The  court  can  pCTceive  no  substantial  reason  for  this  distinc- 
tion. The  prevailing  inducement  for  considering  a  promise  to 
accept,  as  an  acceptance,  is  that  credit  is  thereby  given  to  the 
bill.  Now,  this  credit  is  given  as  entirely  by  a  letter  written 
before  the  date  of  the  bill  as  by  one  written  afterwards. 
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It  is  of  rpvLob.  importance  to  merchants  that  this  question 
should  be  at  rest.  Upon  a  review  of  the  cases  which  are  re- 
ported, this  court  is  of  opinion^  that  a  letter  written  within  a 
reasonable  time  before  or  after  the  date  of  a  bill. of  exchange, 
describing  it  in  terms  not  to  be  mistaken,  and  promising  to 
accept  it,  is  if  showii  to  the  person  who  afterwards  takes  the 
bill  on  the  credit  of  the  letter,  a  verbal  acceptance  binding  the 
person  who  makes  the  promise.  This  is  such  a  case.  There  is, 
therefore,  no  error  in  the  judgment  of  the  Circuit  Court,  and 
it  is  affirmed  with  costs. 

Judgment  affirmed. 

Who  May  Accept. 

DAVIS  V.  CLARKE. 
6  Queen's  Bench  16   (Eng.).    1843. 

Assumpsit.  The  first  count  stated  that  "one  John  Hart," 
on  the  8th  day  of  March,  1838,  "made  his  bill  of  exchangfe 
in  writing  and  directed  the  same  to  the  defendant,  and  thereby 
required  the  defendant  to  pay  to  him  or  his  order  1001.,"  value 
received,  at  twelve  months  after  date,  which  had  elapsed  before 
the  commencement,  etc.;  "and  the  defendant  then  accepted- the 
said  bill,  and  the  said  John  Hart  then  indorsed  the  same  to 
plaintiff;''  averment  of  notice  to  defendant,  promise  by  Mm  to 
pay  plaintiff,  and  that  he  did  not  pay. 

There  was  also  a  count  on  an  account  stated. 

The  first  plea  denied  the  acceptance ;  the  second  the  promise ; 
the  third  alleged  a  discharge  of  the  defendant  by  the  Insol- 
vent Debtor's  Court. 

The  replication  joined  issue  on  the  first  two  pleas,  and  tra- 
versed the  discharge  alleged  in  the  third ;  on  which  traverse  issue 
was  joined. 

On  the  trial,  before  Pabke,  B.,  at  the  Essex  Summer  assizes, 
1843,  a  written  paper,  in  the  following  terms,  was  given  in 
evidence  on  behalf  of  the  plaintiff. " 
"£100.  "London,  8th  March,  1838. 

"Twelve  months  after  date  pay  to  me  or  my  order  one  hun- 
dred pounds,  value  received. 
"To  Mr.  John  Hart.  John  Habt." 
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Across  the  face  of  this  instrument  was  written  the  following : 
"Accepted. 
"H.  J.  Clarke. 

"payable  at  319  Strand."         , 
This  writing  across  the  face  was  proved  to  he  the  defendant's 
handwriting. 

No  other  evidence  being  produced,  the  learned  baron  directed 
a  non-suit.  In  Michaelmas  term,  1843,  Petersdorff  obtained  a 
rule  nisi  for  a  new  trial. 

DENMAN,  C.  J.  There  is  no  authority,  either  in  English 
law  or  the  general  law  merchant,  for  holding  a  party  to  be 
liable  as  acceptor  upon  a  bill  addressed  to  another.  We  must 
take  it  on  this  instrument  that  the  defendant  is  different  from 
the  party  to  whom  it  is  addressed.  Polhill  v.  Walter,  3  B.  & 
Ad.,  114,  and  Jackson  v.  Hudson,  2  Camp.,  447,  are  authorities 
showing  that  the  defendant  here  cannot  be  sued  as  acceptor.  In 
Jackson  v.  Hudson,  Lord  EUenborough  treated  an  acceptance 
by  a  party  not  addressed  as  "contrary  to  the  usage  and  custom 
of  merchants." 

PATTESON,  J.  No  previous  case  seems  to  be  exactly  like 
this.  In  Jackson  v.  Hudson,  2  Camp.,  447,  there  was  one  accep- 
tance by  the  party  to  whom  the  bill  was  addressed,  prior  to 
the  acceptance  by  the  defendant.  In  Gray  v.  Milner,  8  Taunt., 
739,  no  party  was  named  in  the  address;  and  I  must  say  that 
the  decision  in  that  ease  appears  to  me  to  go  to  the  extremity 
of  what  is  cpnyenient.  It  may  be  considered ,  as  having  been 
decided  on  the  ground  that  the  acceptance  was  not  inconsistent 
with  the  address,  so  that  the  acceptor  might  b'e  deemed  to  have 
a(|pitted  himself  to  be  the  party  addressed-  But  here  another 
person,  the  drawer  himself,  is  named  in  the  address.  I  do  not 
know  that  a  party  may  not  address  a  bill  to  him^lf ,  and.  accept, 
though  the  proceeding  would  be  absurd  enough.  Then  it  is 
said  that  the  defendant  is  estopped :  but  that  cannot  be  sup- 
ported where  the  instrument  shows,  on  its,  face,  that  he  cannot 
be  the  acceptor. 

WILLIAMS,  J.  The  only  question  is,  whether  the  defendant 
is  such  an  acceptor  as  is  described  in  the  declaration;  that  is  of 
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a  bill  of  exchange  directed  to  him.  No  doubt  this  can  be  so  only 
where  he  is  the  drawee ;  but  here  the  biU  is  not  addressed  to  the 
defendant  at  all.  This  is  therefore  not  an  acceptance  within  the 
custom  of  merchants. 

COLEBIDGE,.  J.  The  safe  course  is  .to  adhere  to  the  mercan- 
tile rule  that  an  acceptance  can  be  made  only  by  the  party 
addressed,  or  for  his  honor.  Here  the  last  is  jiot  pretended ;  and 
the  first  can  not  be  presumed.  If  the  John  Hart  addressed  is 
different  from  the  John  Hart  who  draws,  there  is  still  not  accep- 
tance; if  the  same,  then  the  instrument  is  a  promissory  note 
and  not  a  bill  of  exchange. 

Rxde.    Discharged. 
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CHAPTER  V. 

NEGOTIATION  AND  INDORSEMENT. 

What  Constitutes  a  Negotiation. 

HULL  V.  CONOVER'S  EXECUTORS. 

35  Ind.  372.    1871. 

DOWNEY,  C.  J.  This  suit  was  cominenced  by  William  Con- 
over  against  the  appellant,  before  a  justice  of  the  peace,  where 
there  was  judgment  for  the  defendant.  The  plaintiff  appealed 
to  the  Circuit  Court,  where  the  death  of  William  Conover  was 
suggested,  and  his  executors  made  parties  plaintiffs  in  his  stead. 
There  was  judgment  in  the  Circuit  Court  for  the  plaintiffs,  from 
which  the  defendant  appealed  to  this  Court. 

The  first  point  presented  to  us  is,  that  the  cause  of  action 
is  insulBcient.    It  consists  of  the  following  note: 

"$150.00.  Covington,  June  15,  1868. 

"Eighteen  months  after  date  I  promise  to  pay  to  the  order 
of  Hiram  Abdill  one  hundred  and  fifty  dollars,  value  received, 
Without  any  relief  from  valuation  or  appraisement  laws.     In- 
terest from  date  six  per  cent.  ,,-.  _,        ,, 
^                                   "Daniel  Hull. 

There  is  no  indorsement  of  the  note  by  Abdill  to  William  Con- 
over,  or  to  the  appellees,  and  there  is,  therefore,  nothing  to  show 
any  right  in  him  or  them  to  maintain  the  action.  See  Well  v. 
Trotter,  4  Blackf.  12;  Vandagrift  v.  Tate,  lb.  174;  Hamilton  v. 
Bwing,  6  Blackf.  88;  McDonald's  Treat.  68,  69.  This  is  not  a 
mere  defect  of  parties. 

The  Judgment  is  reversed,  with  costs,  and  the  cause  remanded. 

Indorsement  in  the  Form  of  Assignment 

HALL  V.  TOBY. 

110  Pa.  St.  318.    1885. 

Action  by  D.  B.  Toby  as  indorsee  under  the  following  instru- 
ment and  assignment: 
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"$551.50.  Warren,  Aug.  18,  1879. 

"For  value  received  I  promise  to  pay  "Wm.  Toby,  or  order, 
five  hundred  and  fifty-one  "Vioo  dollars  with  interest. 

Orbis  Halu 

[On  the  back  of  this  paper  was  the  following  transfer  or 
assignment] : 

For  value  received  I  hereby  assign,  transfer  and  set  over  to 
D.  B.  Toby  all  my  right,  title,  interest  and  claim  in  the  within 
note. 

Wm.  Tott, 

TiONESTA,  Nov.  21,  1881.  D.  B.  Toby. 

PER  CUEIAM. — This  note  was  negotiable.  It  contained  an 
absolute  and  unconditional  promise  to  pay  to  Wm.  Toby  or 
order  the  sum  specified.  As  no  time  of  payment  was  therein 
expressed,  the  law  adjudges  the  money  to  be  payable  immedi- 
ately. A  right  of  action  accrued  at  once  and  would  be  barred 
by  the  Statute  of  Limitations  at  the  expiration  of  six  years 
thereafter.  The  note  had  all  the  essential  language  to  constitute 
a  promissory  note. 

The  legal  right  of  action  thereon  would  have  passed  by  in- 
dorsement and  delivery.  For  purpose  of  transfer  the  aasign- 
ment  on  the  back  of  this  ndte  passed  the  legal  title. 

Indorsement  Must  Be  Written  on  the  Instrument. 

FRENCH  V.  TURNER. 

15  Ind.  59.    1860. 

WORDfiN,  J.  *  *  *  The  first  count  states  in  substance, 
that  on  November  6,  1852,  one  John  Bodle  executed  and  de- 
livered to  Abel  C.  Pepper,  a  mortgage  on  certain  land,  therein 
described,  to  secure  the  payment  of  $1,100,  evidenced  by  ten 
promissory  notes  of  that  date,  each  for  $110 ;  one  payable  in  a 
year  from  date,  and  one  maturing  each  year  thereafter  until 
they  all  become  due,  with  interest  payable  annually.  That  in 
September,  1854,  Pepper  assigned  and  transferred  the  mortgage 
and  notes,  by  indorsement  on  the  mortgage,  to  the  defendant, 
Turner.  That  Turner,  in  January,  1858,  for  value  received, 
transferred  the  mortgage  and  notes  to  the  plaintiff,  by  indorse- 
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ment  in  writing  on  the  mortgage.  The  mortgage  and  notes, 
together  with  the  assignment,  are  set  out.  The  assignment  from 
Turner  to  the  plaintiff,  on  the  mortgage,  is  as  follows,  viz.: 

"For  value  received,  I  hereby  assign  the  within  mortgage  and 
notes,  therein  described,  to  John  J.  French. 

"January  2,  1858.  (Signed)  Moses  Turner." 

It  is  averred  that  the  note  which  became  due  on  November  6, 
1858,  and  the  interest  on  the  other  not  due,  remain  due  and  un- 
paid.    *     *     * 

The  first  count  is  evidently  based  upon  the  supposition  that 
the  defendant  is  liable  as  an  indorser  of  the  notes.  This,  how- 
'  ever*,  is  not  the  case.  In  order  to  render  him  thus  liable,  the 
indorsement  of  the  notes  must  have  been  made  "thereon"  (1 
R.  S.,  1852,  p.  378),  or  perhaps,  "on  another  paper  annexed 
thereto  (called  in  French  Allonge),  which  is  sometimes  necessary 
when  there  are  many  successive  indorsements  to  be  made." 
Story  on  Bills,  §  204.  -  See  also  Rex  v.  Bigg,  1  Strange,  18 ; 
Arnot  v.  Symonds,  85  Pa.  St.,  99 ;  Moxon  v.  PilUing,  4  Camp., 
50;  Young  V.  Glover,  3  Jurist  (N.  S.),  637;  Badgley  v.  Votrain, 
68  111.,  25. 

The  indorsement  in  question,  made  upon  the  mortgage,  refers 
to  the  notes  as  being  therein  described,  and  is  not  upon  the  notes, 
or  upon  any  paper  attached  to  them.  Such  an  assignment  could 
not  operate  to  transfer  the  legal  title  to  the  notes.  It  would  con- 
vey an  equitable  title,  authorizing  the  assignee,  under  our  code, 
to  sue  thereon  in  his  own  name,  but  it  does  not  place  the  as- 
signor in  the  condition  of  a  legal  indorser.  By  such  an  assign- 
ment, the  assignor  does  not  warrant  the  solvency  of  the  maker  of 
the  notes.  It  is  no  more  effectual  for  that  purpose  than  a  parol 
assignment  would  be,  an  assignment  made  by  the  delivery  of  the 
notes.  The  case  is  analogous  to  the  transfer  of  a  bill  payable 
to  bearer,  by  delivery.  "If  it  is  payable  to  the  bearer,  then  it 
may  be  transferred  by  mere  delivery.  But,  although  it  may  be 
thus  transferred  by  mere  delivery,  there  is  nothing  in  the  law 
which  prevents  the  payee  of  a  bill,  payable  to  himself  or  bearer, 
from  transferring  it,  if  he  chooses,  by  indorsement.  In  such  a 
case,  he  will  incur  the  ordinary  liability  of  an  indorser,  from 
which,  in  the  case  of  a  mere  transfer  by  delivery,  he  is  ordinarily 
exempt.  On  the  transfer  of  a  bill,  payable  to  the  bearer,  by 
delivery  only,  without  indorsement,  the  person  making  it  ceases 
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to  be  deemed  a  party  to  the  bill;  although  he  may  in  some 
eases  incur  a  limited  responsibility  to  the  person  to  whom  he 
immediately  traingf ers  it,  founded  upon  particular  circumstances, 
as,  for  example,  upon  his  express  or  implied  guaranty  of  its 
genuineness  and  his  title  thereto.    Story  on  Bills,  §200. 

The  defendant  not  being  liable  upon  the  notes  as  indorser 
thereof  it  follows,  that  the  first  coUnt  is  bad,' and  the  demurrer 
thereto  was  properly  sustained.     *     *     * 

The  demurrers,  we  think,  were  correctly  sustained,  and  the 
judgment  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

Restrictive  Indorsement. 

CLAPLIN  V.  WILSON. 

51  la.  15.    1879. 

BECK,  C.  J.  I.  The  petition  alleges  that  defendant  Wilson 
made  to  plaintiff  three  promissory  notes,  and  executed  a  mort- 
gage to  secure  their  payment;  that  the  note  first  falling  due 
was  by  plaintiff,  in  the  ordinary  course  of  business,  indorsed 
for  collection,  and  by  Wilson,  or  by  some  one  for  him,  duly 
paid,  and  that  defendant  Davis,  claiming  that  he  had  bought 
the  first  note,  instituted  an  action  to  foreclose  the  mortgage 
and  recovered  a  decree  thereon  and  caused  the  lands  to  be 
sold  upon  an  execution.  He  and  his  attorney  in  the  ease 
became  purchasers,  and  received  a  certificate  of  purchase  from 
the  sheriff.  Plaintiff  alleges  that  he  did  not  transfer  the  note 
to  Davis  nor  authorize  any  one  to  do  so  for  him,  and  had  no 
knowledge  of  his  claim  until  about  the  time  the  suit  was 
commenced,  and  that  Wilson  is  now  insolvent.  The  relief  prayed 
for  is  that  the  foreclosure  proceedings  on  the  note  and  the  sale 
thereunder  be  set  aside,  and  that  the  mortgage  be  foreclosed 
for  the  amount  due  upon  the  two  notes  last  falling  due,  which 
are  still  plaintiff's  property. 

The  answer  of  defendant  Davis  admits  the  foreclosure  pro- 
ceedings referred  to  in  the  petition,  and  alleges  that  he  bought 
the  note  in  good  faith  dnd  for  value:  Other  averments  of  the 
petition  are  denied. 

II.     The  evidence  establishes  the  following  facts:     Plaintiff 
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sent  the  note  through  a  bank  to  another  banking  house  for 
collection.  It  was  indorsed  by  plaintiff  in  blank,  and  by  the 
bank  to  whom  he  delivered  it  to  the  bank  receiving  it  "for 
collection."  Neither  of  the  banks  were  authorized  to  transfer 
the  note ;  their  power  was  limited  to  its  collection.  The  second 
bank,  or  its  successor  in  lousiness,  received  the  amount  due  upon 
the  note  from  Davis,  and  delivered  to  him  the  note.  Davis 
understood  the  transaction  as  being  a  purchase  of  the  note, 
and  the  banker  of  whom  he  received  it  had  the  same  under- 
standing. But  Davis  is  chargeable  with  notice  that  the  banker 
with  whom  he  had  the  transaction  was  not  authorized  to  trans- 
fer or  sell  the  note.  The  indorsement  upon  it  expresses  that 
it  was  transferred  to  him  for  collection.  The  law  will  not  permit 
him  to  plead  ignorance  of  the  extent  of  the  authority  of  the 
holder  who  delivered  it  to  him.  Upon  this  point  there  can  be 
no  controversy. 

It  is  an  elementary  rule,  which  need  not  be  here  supported 
by  authority,  that  a  note  indorsed  for  collection  cannot  be  trans- 
ferred by  one  receiving  it  under  such  indorsement  to  another 
who  has  notice  of  the  limitation  upon  the  authority  of  the 
holder.     Davis  cannot,  therefore,  be  regarded  as  a  purfchaser 

of  the  note,  so  as  to  cut  off  any  right  or  equity  of  plaintiff. 

•    *    • 

Affirmed. 

Qualified  Indorsement. 

WATSON  V.  CHESIRE. 

18  la.  202.    1865. 

This  is  a  joint  actio'n,  against  John  and  Wesley  Chesire  and 
John  M.  Griffith.  The  facts,  necessary  to  an  understanding  of 
the  case,  are  as  follows:  John  and  Wesley  Chesire  sold,  May 
15,  1858,  certain  land  in  Mills  County  to  one  Moore,  receiving, 
for  part  of  the  purchase-money,  his  note,  secured  by  a  mortgage 
on  a  portion  of  the  land  sold. 

Afterward,  January  20,  1860,  the  Chesires  traded  or  sold  the 
note  and  mortgage  of  Moore  (which  note  was  dated  May  15, 
1858,  was  for  the  sum  of  $743,  payable  one  year  after  date, 
with  ten  per  cent,  interest)  to  the  defendant  Griffith,  receiving 
in  payment  or  exchange  ninety  acres  of  land,  a  mare  and  a 
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heifer,  variously  estimated  by  the  witnesses  as  being  worth  from 
$250  to  $400,  and  upwards.  The  Chesires  indorsed  to  Griffith 
the  note  and  mortgage,  without  recourse  to  them. 

Afterward,  about  April,  I860,  GrifiSth  traded  or  exchanged 
,the  Moore  note  and  mortgage  to  the  plaintiff,  Watson,  for  cer- 
tain land,  also  indorsing  the  same,  without  recourse. 

Watson  sues  the  Chesires  and  Griffith  on  the  indorsement. 
The  nature  of  the  pleadings  and  questions  raised  will  appear 
in  the  opinion.  Verdict  and  judgment  for  the  defendants,  and 
plaintiff  appeals. 

DILLON,  J.  The  first  error  assigned  by  the  plaintiff  is,  that 
"the  Cjourt  erred  in  sustaining  the  defendants*  demurrer  to 
the  first  count  of  the  petition."  This  makes  it  essential  to 
set  out  the  substance  of  this  count  with  accuracy. 

It  commences  by  alleging  that  John  and  Wesley  Chesire  held 
and  owned  the  Moore  note  and  mortgage,  describing  them; 
that,  January  20,  1860,  the  said  Chesires,  for  a  good  and  val- 
uable consideration  (but  not  alleging  what),  sold  and  assigned 
said  note  to  their  co-dtefendant,  Griffith,  whereby  they  falsely 
warranted  the  said  note  to  be  genuine,  unpaid  and  unsatisfied 
in  any  way ;  that  afterward  Griffith,  assignee  as  aforesaid,  sold 
and  assigned  said  note  to  the  plaintiff  for  a  good  and  valuable 
consideration,  whereby  he,  Griffith,  falsely  warranted,  etc.,  as 
above;  that  plaintiff  relied  upon  said  warranties  and  paid 
Griffith  for  said  note;  that  the  said  note,  at  the  time  the  same 
was  assigned  by  Chesires  to  Griffith,  and  by  Griffith  to  the 
plaintiff  "had  been  fully  paid,  extinguished,  and  nothing  was 
due  thereon  from  the  said  Moore  to  the  defendants  or  either  of 
them;"  whereby  "the  defendants  fraudulently  deceived  the 
plaintiff,  to  his  damage"  in  the  amount  of  said  note.  Copies  of 
these  assignments  are  set  forth,  showing  that  they  were  made 
"without  recourse."  The  first  was  an  assignment  in  full  by 
J.  and  W.  Chesire  to  "John  M.  Griffith  or  order,  without  re- 
course." The  next  was  in  blank,  as  follows:  "Without  re- 
course.   John  M.  Griffith." 

To  this  the  Court  sustained  a  demurrer,  both  in  behalf  of  the 
Chesires  and  of  Griffith. 

We  will  consider  the  case,  with  respect  to  the  Chesires,  sep- 
arately and  first. 
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Upon  consideration,  we  think  the  demurrer  was  rightly  sus- 
tained. 

It  is  only  by  treating  this  count  as  founded  upon  the  indorse- 
ment, that  the  plaintiff's  action  against  the  Chesires  has  any 
coloi?  or  plausibility. 

There  is,  except  through  the  indorsement,  no  privity  between 
the  plaintiff  and  the  Chesires.  The  latter  sold  the  note  to 
Griffith,  and  not  to  the  plaintiff.  The  plaintiff  purchased  of 
Griffith,  not  of  the  Chesires.  No  transaction  is  alleged  between 
the  plaintiff  and  the  Chesires.  Hence,  the  plaintiff's  right  to 
sue  the  latter,  if  it  exists  at  all,  must  exist  by  virtue  of  the  con- 
tract of  indorsement. 

Now  if  this  count  be  treated  as  one  ex  contractu  upon  the  in- 
dorsement, it  is  not  maintainable,  because  the  indorsement,  on 
its  face,  negatives  and  rebuts  any  personal  liability  on  the  part 
of  the  Chesires.  This  is  the  object  and  effect  of  an  indorsement 
"without  recourse; " 

Such  an  indorsement  transfers  title,  but  stipulates  for  ex- 
emption from  the  ordinary  responsibility  of  an  indorser.  It 
will  not,  however,  protect  the  assignor  from  liability  over  from 
fraud  and  misrepresentation  in  the  assignment  of  the  note.  In 
point,  see  "Welch  v.  Lindo,  7  Cranch,  159;  2  Curtis'  ed.,  496; 
Epler  V.  Funk,  8  Pa.  St.  (8  Barr)  468,  469 ;  Prettyman  v.  Short, 
5  Har.  (Del.)  360;  Richardson  v.  Lincobi,  5  Mete.  201;  Rice 
V.  Steams,  3  Mass.  225;  Waite  v.  Foster,  33  Maine,  424;  Goupy 
V.  Harden,  7  Taunt.  159,  per  Dallas,  J. ;  Chitty  on  Bills,  218, 
225,  235;  Story  on  Notes^  §  146;  Lyons  v.  Miller,  6  Grat.  (Va.) 
427. 

Suppose  it  to  be  true  that,  in  the  transfer  of  the  Moore  note 
by  Chesires  to  Griffith,  the  latter  was  deceived  and  defrauded. 
This  would  give  Griffith  his  right  of  action  against  the  former. 
Suppose  it  to  be  true,  also,  that  the  plaintiff  was  deceived  and 
defrauded  by  Griffith.  This  would  give  him  a  right  of  action 
against  the  latter.  He  could  not  sue  the  Chesires  for  the  fraud 
they  practiced  upon  Griffith. 

So  that  the  reasoning  drives  us  back  to  the  point  at  which 
we  started,  viz.,  the  plaintiff  cannot  sue  Chesires  ex  contractu, 
having  had  no  transaction  with  them  except  upon  the  indorse- 
ment. If  the  first  count  is  treated  as  being  founded  upon  that, 
it  fails,  because  the  indorsement  itself  not  only  does  not  create, 
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but  expressly  avoids,  a  cause  of  action.  {Vide  authorities  above 
cited.) 

The  ease  presents  the  question  What,  in  the  absence  of  special 
contract,  are  the  obligations  of  the  transferrer  of  negotiable 
paper,  who  indorses  it  without  recourse?  It  seems  to  us  that 
the  obligations  of  a  transferrer  of  such  paper,  by  indorsement 
without  recourse,  are  substantially  the  same  as  those  of  a  trans- 
ferrer of  such  paper  when  payable  to  bearer  by  delivery  merely. 

It  is  a  clear  and  well-settled  doctrine,  that. such  a  transfer 
does  not  make  the  party  liable  as  indorser.  When  he  indorses 
paper  without  recourse,  or  transfers  it  (if  payable  to  bearer  or 
if  indorsed  in  blank)  by  delivering  merely,  without  putting 
his  name  upon  it,  he  ceases  to  be  a  party  to  the  paper.  He 
cannot  be  made  liable  as  a  party  to  or  upon  the  instrument. 

There  may  be  a  liability  in  such  cases,  biit  it  arises  upon  the 
transaction,  upon  the  facts  of  the  case,  to  be  asserted  in  an 
action  for  the  original  consideration  of  its  value,  or  for  fraud 
practiced,  and  not  upon  the  indorsement  or  upon  the  paper 
transferred.    *    *     * 

If  the  foregoing  views  are  correct,  it  follows  that  the  plaintiflf, 
holding  simply  the  indorsement  of  the  Moore  note  "without 
recourse,"  could  not  sue  the  Chesires  on  the  indorsement.  His 
remedy,  if  he  could  not  make  out  a  case  upon  the  facts,  would 
be  a  special  one  against  Griffith,  of  whom  he  purchased  the 
note,  'and  to  whom  he  made  payment  therefor.  So  Griffith's 
remedy  would  be  against  the  Chesires.  Under  our  statute,  it 
may  be  that  Griffith  might  specially  assign  his  cause  of  action 
against  Chesires  to  the  plaintiff;  but  the  mere  indorsement  of 
the  note  without  recourse  would  not  have  this  effect.  Such  an 
indorsement  operates  simply  to  transfer  the  title  to  the  note — 
not  an  independent  cause  of  action.  The  demurrer  as  to  the 
first  count  of  the  petition  was,  beyond  doubt,  properly  sustained 
as  to  the  Chesires. 

And  if  we  are  right  in  considering  it  as  being  intended  as 
one  upon  the  indorsement,  and  not  as  one  intended  and  adapted 
to  recover  the  consideration  paid  for  the  note,  it  was  also  prop- 
erly sustained  as  to  Griffith. 

Affirmed. 
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HOLDER  IN  DUE  COURSE  AND  DEFENSES. 

Transfer  Before  Mattiritj — ^Installment  Paper. 

VINTON  V.  KING. 

4AUen562  (Mass.).    1862. 

Writ  of  (entry  to  foreclose  a  mortgage;  The  defense  was  that 
the  note  and  mortgage  were  obtained  by  duress  and  fraud,  and 
were  given  for  an  illegal  consideration.  For  the  purpose  of 
obtaining  a  decision  upon  the  questions  of  law  arising  in  the 
case,  Allen,  C.  J.,  directed  a  verdict  for  the  plaintiff,  in  the 
superior  court,  upon  evidence  which  is  sufficiently  stated  in  the 
opinion;  and  the  defendant  alleged  exceptions. 

METCALF,  J.  The  mortgage,  under  which  the  plaintiff 
claims  possession  of  the  premises  demanded  in  his  writ,  was 
given  to  secure  payment  of  a  note,  dated  April  26,  1858,  of  the 
following  tenor:  "Two  years  after  date,  by  instalments  of  $53 
in  every  six  months  after  this  date,  until  fuUy  paid,  I  promise 
to  pay  Peter  Bruyett,  or  bearer,  the  sum  of  two  hundred  and 
twelve  dollars  and  interest  in  manner  above  stated.  John  King. ' ' 
This  note,  though  payable  by  instalments,  was  negotiable,  11  M. 
&  "W.  374,  and  was  transferred  and  the  mortgage  assigned  to 
the  plaintiff,  about  three  months  after  the  first  instalment  was 
overdue  and  unpaid.  This  action  was  commenced  on  the  30th  of 
May,  1859,  after  the  second  instalment  was  made  payable.  And 
if  the  plaintiff  is  entitled  to  any  judgment,  it  is  only  to  a  con- 
ditional judgment  for  possession;  to-wit,  unless  the  defendant 
pay  to  him,  within  the  time  specified  by  statute,  such  sum  as 
shall  be  found  due  on  the  mortgage.  Rev.  Sts.  c.  107,  sec.  5,  and 
Gen.  Sts.  e,  140,  sec.  5.  If  the  court  find  that  nothing  is  due  on 
the  mortgage,  the  plaintiff  cannot  have  judgment. 

In  an  action  brought  by  a  mortgagee  against  his  mortgagor, 
on  a  mortgage  given  to  secure  payment  of  a  note,  the  defendant 
may  show  the  same  matters  in  defence  (the  Statute  of  Limita- 
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tions  excepted,  19  Pick.  535)  which  he  might  show  in  defence  of 
an  action  on  the  note.  If,  therefore,  this  action  were  by  the 
mortgagee,  Bruyett,  instead  of  his  ajssignee,  the  plaintiff,  the 
defendant  might  successfully  defend,  by  showing  that  the  note 
and  mortgage  were  obtained  from  him  by  duress,  and  the  plain- 
tiff does  not  deny  that  the  same  defence  may  be  made  against 
him,  if,  when  the  note  was  transferred  to  him,  it  was  dishonored 
by  non-payment  of  the  first  instalment — ^it  being  admitted  law, 
that  he  who  takes  a  note  after  it  is  due  takes  it  subject  to  all 
objections  and  equities  to  which  it  was  liable  in  the  hands  of  him 
from  whom  he  takes  it,  and  to  the  same  defences,  in  a  suit  against 
the  maker,  which  the  maker  might  set  up  in  an  action  against 
him  by  the  payee ;  that  the  circumstance  that  a  note  is  overdue 
makes  it  incumbent  on  the  party  receiving  it  to  satisfy  himself 
that  it  is  a  good  one,  and  that  if  he  omit  so  to  do,  he  must  stand 
in  the  situation  of  him  who  was  the  holder  at  the  time  it  was 
due.  Bayley  on  Bills  (2d  Amer.  ed.),  133,  5U.  Chitt.  Bills 
(12th  Amer.  ed.),  247,  248;  (10th  Amer.  ed.),  216-218.  3  Kent 
Com.  (6th  ed.),  90.  Gold  v.  Eddy,  1  Mass.  1.  American  Bank  v. 
Jenness,  2  Met.  289..  Andrews  v.  Pond,  13  Pet.  79.  Tucker  v. 
Smith,  4  Greenl.  415.  But  the  ground  assumed  by  the  plaintiff 
is,  that  in  this  case  the  note  had  not,  within  the  rule  of  law 
on  this  subject,  come  to  maturity,  and  was  not  overdue  and  dis- 
honored before  it  was  transferred  to  him,  because  the  time  for 
the  payment  of  the  last  three  instalments  had  not  then  come. 
This  ground  is  not  maintainable.  As  to  the  first  instalment  of 
$53  in  six  months,  and  interest  on  $212,  the  note  had  come  to 
maturity  and  was  overdue  and  dishonored  when  the  plaintiff  took 
it;  and  as  to  the  amount  of  that  instalment,  it  is  not  to  be 
doubted  that  the  defendant  may  make  the  same  defence  against 
the  plaintiff  which  he  might  have  made  against  the  payee.  And 
we  are  of  the  opinion  that  he  may  make  the  same  defence  to  the 
whole  note.  The  note  is  a  single  contract  to  pay  $212  in  four 
half-yearly  instalments,  and  the  plaintiff  took  it  with  notice  on 
its  face  that,  as  to  the  first  instalment,  the  defendant  might  have 
a  justifiable  cause  for  withholding  payment,  whatever  that  cause 
might  be;  whether  a  cause  which  affected  that  instalment  only 
— ^as  a  release  thereof  by  the  payee,  or  a  legal  set-off  against 
him  to  the  amount  thereof — or  a  cause  which,  between  him  and 
the  payee,  vitiated  the  whole  note,  as  want  or  failure  of  con- 
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sideration,  unlawful  consideration;  fraud  or  dviress.  And  if  the 
payee  had  sued  for  the  recovery  of  the  first  instalment,  before 
the  second  was  made  payable,  the  defendant  might  have  defeated 
the  action,  by  showing  that  the  note  was  wholly  void;  and  a 
judgment  for  him,  on  such  ground  of  defence,  would  have  been 
conclusive  against  the  maintenance,  by  the  payee,  of  a  subse- 
quent action  to  recover  the  other  instalments.  Black  River  Sav- 
ings Bank,  v.  Edwards,  10  Gray,  387. 

The  case  of  Clark  v.  Pease,  41  N.  H.  414,  to  which  we  were 
referred  by  the  plaintiff^  would  have  been  an  authority  in  his 
favor,  if  he  had  received  the  note  before  it  was  dishonored,  and 
had  shown  that  he  took  it  bona  fide,  and  paid  a  valuable  con- 
sideration for  it.  The  authorities  are  numerous,  that  against 
such  an  indorsee  or  bearer,  the  fact  that  the  note  was  originally 
obtained  by  duress  is  not  a  legal  defence. 

Exceptions  sustained. 


When  Paper  Payable  on  Demand  Is  Overdue. 

PAINE  V.  CENTRAL  VERMONT  R.  CO. 

14  Fed.  269.    1882. 

WHEELER,  D.  J.  The  note  on  which  this  suit  is  brought 
was  given  for  money  lent,  was  payable  on  demand  with  interest, 
arid  was  to  stand  against  assessments  on  the  subscription  of  the 
person  to  whom  it  was  originally  made  payable  to  the  defend- 
ant's capital  stock.  It  came  to  the  hands  of  the  plaintiff  between 
three  and  four  months  after  it  was  made.  Assessments  on  that 
subscription  large  enough  to  cover  the  note  were  made  and  stood 
against  that  person  before  the  transfer  of  the  note  to  the  plain- 
tiff ;  the  balance  of  the  assessments  was  paid  by  him,  so  that  the 
amount  due  on  the  assessments  exactly  equaled  the  note  at  the 
time  the  plaintiff  took  it.  The  note  was  to  be  given  up  when  the 
stock  certificates  should  be  delivered;  but  the  note  was  in  the 
hands  of  the  plaintiff,  and  the  certificates  were  delivered  to  the 
subscriber  on  his  assurance  that  he  would  procure  the  note  and 
give  it  up. 

The  evidence  by  which  these  facts  as  to  the  assessments  were 
proved  was  objected  to,  and  it  is  argued  that  it  was  not  admis- 
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sible  to  affect  the  note,  and  that  without  it  there  would  be  no 
defense  to  the  note.  There  is  no  question  but  that  parol  evidence 
is  inadmissible  to  alter,  contradict,  or  vary  a  written  instrument, 
ia  an  action  upon  the  instrument  as  claimed  by  the  plaintiff,  but 
that  rule  is  not  applicable  to  this  proof.  This  evidence  did  not 
vary  the  note  nor  its  obligation.  It  recognized  the  note  as  a 
valid  instrument  according  to  its  terms,  but  showed  an  obligation 
from  the  holder  to  an  equal  amount  to  be  set  off  against  the  note. 
There  is  no  fair  question,  but  that  the  evidence  is  admissible  if 
the  facts  established  by  it  would  affect  the  note  in  the  hands  of 
the  plaintiff.  At  the  time  the  plaintiff  took  the  note  it  had  not 
been  demanded;  and  if  it  had  been  it  would  not  have  been 
honored  but  by  making  the  offset,  according  to  the  understand- 
ing. The  plaintiff  took  it  for  value  as  security  for  a  loan  actually 
advanced.  If  he  cannot  recover  upon  it  he  may  lose  some  of 
the  money  lent;  if  he  does  recover  upon  it  the  defendant  may 
lose  the  assessment.  The  question  arises  here  as  to  which,  under 
the  law,  should  stand  this  risk  of  loss.  The  plaintiff  took  the 
title  of  the  person  he  dealt  with  to  the  note,  and  acquired  all  the 
rights  of  that  person  upon  the  note.  Those  rights  were  to  have 
the  note  set  off  against  the  assessments.  If  the  plaintiff's  rights 
are  no  greater  than  that  he  cannot  recover.  He  has  no  greater 
rights,  unless  the  defendant  is  bound  to  stand  to  the  note  as 
due  in  the  hands  of  the  plaintiff  on  account  of  his  position  in 
respect  to  it  as  induced  by  the  act  of  the  defendant  in  leaving 
the  note  outstanding. 

If  the  act  of  the  defendant  in  leaving  it  outstanding  induced 
him  to  part  with  his  money  without  fault,  the  defendant  ought 
to  make  the  note  good  to  him,  as  it  appeared  to  be;  but  if  he 
was  in  fault  in  taking  it  he  has  no  ground  to  hold  the  defendant 
to  make  it  good  to  him.  As  the  note  was  on  demand,,  it  was 
due  presently.  It  would  have  to  be  presented  and  paid  according 
to  the  usual  course  of  business,  if  free  from  defenses.  The  time 
would  come  when,  if  outstanding,  the  presumption,  would  be  that 
it  had  been  demanded,  or  that  a  demand  had  been  omitted  be- 
cause known  to  be  unavailing.  If  this  time  was  such  as  to 
make  it  reasonable  to  suppose  that  the  note  was  outstanding 
because  it  would  not  be  paid,  then  the  plaintiff  was  in  fault  in 
taking  it  without  inquiring  of  the  maker.  Whether  the  lapse  of 
time  was  such  is  a  question  of  law.    On  this  question  the  author- 
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ities  are  not  tmifonn,  but  no  case  shows  that  more  than  three 
months  can  reasonably  be  overlooked.  Business  paper  would 
usually  be  adjusted  within  that  time,  if  regular.  In  this  case 
the  circumstance  that  the  holder  of  the  note  was  borrowing  on 
disadvantageous  terms,  would  lead  directly  to  the  inquiry  why 
he  did  not  resort  to  the  maker  of  the  note  when  it  was  due  on 
demand.  Had  the  plaintiff  inquired,  the  presumption  is  that 
he  would  have  learned  the  truth,  and  both  would  have  been 
saved  from  loss.  As  he  did  not  inquire,  it  seems  more  just,  as 
well  as  lawful,  that  he  should  take  the  risk  brought  about  by 
the  failure  to  inquire,  than  that  the  defendant  should. 

It  has  been  argued  with  much  plausibility  that  there  was  nothr 
ing  perfected  to  meet  the  note  until  the  stock  certificates  were 
"delivered,  long  after  the  plaintiff  had  it,  and  that,  therefore,  it 
was  valid  when  the  plaintiff  took  it.  But  this  argument  is  not 
well  founded  in  fact.  The  person  who  took  the  note  was  not  a 
purchaser  of  stock,  but  a  subscriber  for  stock.  The  assessments 
made  the  debt  due  from  him,  and  it  was  that  debt  which  met  the 
note.  He  could  not  resist  payment  of  assessments  because  the 
stock  certificates  were  not  delivered.  The  delivery  of  the  certi- 
ficates did  not  pay  the  note,  nor  create  the  debt  which  would 
pay  it.  That  was  merely  the  occasion  when  the  note  was  to  be 
delivered  up.  Amer.  Bank  v.  Jenness,  2  Mete.  288.  The  presi- 
dent of  the  defendant  held  out  encouragement  to  the  plaintiff 
that  the  defendant  would  pay  this  note  if  the  plaintiff  did  not 
succeed  in  collecting  the  debt  to  which  it  was  collateral ;  and  this 
fact  has  been  relied  upon  by  the  plaintiff  as  a  waiver  of  the 
defense  now  set  up.  There  was  no  new  consideration  for  any 
undertaking  in  this  respect.  It  does  not  appear  that  the  plaintiff 
lost  anythiiig  by  reason  of  what  took  place  on  this  subject.  He 
has  the  same  right  against  his  debtor  since  that  he  had  before, 
and  the  same  rights  against  the  defendant. 

The  plaintiff  must  stand  upon  his  rights  acquired  by  taking 
the  note  at  the  time  and  under  the  circumstances  when  he  took  it. 
The  note  was  at  that  time  overdue,  and  he  took  it  with  the  same 
obligation  that  it  carried  in  the  hands  of  the  person  whom  he 
took  it  of.  This  principle  that  overdue  paper  is  taken  subject 
to  all  defenses  is  so  well  settled  in  the  law  as  to  require  no 
citation  of  authorities  to  support  it. 

Judgment  for  defendant. 
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Grood  Faith. 

GOODMAN  V.  SIMONDS. 

20  How.  343  (U.  S.),  15  L.  Ed.  934.    1857. 

One  Sigerson  transferred  a  bill  of  exchange  to  plaintiff,  Good- 
man. This  action  was  brought  against  Simonds,  the  acceptor. 
Upon  the  trial  the  court  instructed  the  jury  that  "if  such  facts 
and  circumstances  were  known  to  the  plaintiff  as  caused  him 
to  suspect,  or  that  would  have  caused  one  of  ordinary  prudence 
to  suspect,  that  "Wallace  Sigerson  had  no  interest  in  the  bill,  and 
no  authority  to  use  the  same  for  his  own  benefit,  and  by  ordinary 
diligence  he  could  have  ascertained  these  facts,  then  the  jury 
will  find  for  the  defendant." 

The  plaintiff  excepted  and,  the  jury  finding  for  the  defendant, 
brings  error. 

CLIFFORD,  J.  The  more  important  question,  whether  the 
'instruction  was  correct,  remains  to  be  considered.  *  *  *  It 
was  to  the  effect  that,  if  the  plaintiff  had  acquired  the  bill  under 
the  circumstances  described  in  either  branch  of  the  instruction, 
then  he  had  acted  without  due  caution,  and  was  not  entitled  to 
recover.  All  the  other  grounds  of  defense  had  been  provided  for 
in  other  prayers  for  instruction.  This  one  was  obviously  pre- 
pared to  raise  the  single  question,  whether  the  plaintiff  had  acted 
with  due  caution  in  acquiring  the  bill,  and  consequently  assumed 
all  the  other  requisites  of  a  good  title  in  favor  of  the  plaintiff. 
The  only  question,  therefore,  arising  under  the  instruction,  is 
whether  the  rule  of  commercial  law  applied  to  the  case  was  cor- 
rect. Bills  of  exchange  are  commercial  paper  in  the  strictest 
sense,  and  must  ever  be  regarded  as  favored  instruments,  as  well 
on  account  of  their  negotiable  quality  as  their  universal  con- 
venience in  mercantile  affairs.  They  may  be  transferred  by 
indorsement;  or  when  indorsed  in  blank,  or  made  payable  to 
bearer,  they  are  transferable  by  mere  delivery.  The  law  en- 
courages their  use  as  a  safe  and  convenient  medium  for  the 
settlement  of  balances  among  mercantile  men;  and  any  course 
of  judicial  decision  calculated  to  restrain  or  impede  their  free 
and  unembarrassed  circulation  would  be  contrary  to  the  soundest 
principles  of  public  policy. 
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Mercantile  law  is  a  system  of  jurisprudence  acknowledged  by 
all  commercial  nations;  and  upon  no  subject  is  it  of  more  im- 
portance than  there  should  be,  as  far  as  practicable,  uniformity 
of  decision  throughout  the  world.  A  well-defined  and  correct 
exposition  of  the  rights  of  a  bona  fide  holder  of  a  negotiable 
instrument  was  given  by  this  court  in  Swift  v.  Tyson,  16  Pet.  1, 
10  L.  ed.  865,  as  long  ago  as  1842 ;  and  we  adopt  ths^t  exposition 
relative  to  the  point  under  consideration  on  the  present  occasion, 
as  one  accurately  defining  the  nature  and  character  of  the  title 
to  those  instruments  which  such  holder  acquires  when  they  are 
transferred  to  him  for  a  valuable  consideration.  This  court 
then  said,  and  we  now  repeat,  that  a  bona  fide  holder  of  a 
negotiable  instrument  for  a  valuable  consideration,  without  no- 
tice of  facts  which  impeach  its  validity  between  the  antecedent 
parties,  if  he  takes  it  under  an  indorsement  made  before  the 
same  becomes  due,  holds  the  title  unaffected  by  these  facts, 
and  may  recover  thereon,  although,  as  between  the  antpcedent 
parties,  the  transaction  may  be  without  any  legal  validity.  That 
question  was  not  one  of  new  impression  at  the  date  of  that  de- 
cision, nor  was  it  so  regarded  either'by  the  court  or  the  learned 
]  judge  who  gave  the  opinion ;  on  the  contrary,  it  was  declared  to 
be  a  doctrine  so  long  and  so  well  established,  and  so  essential 
to  the  security  of  negotiable  paper,  that  it  was  laid  up  among 
the  fundamentals  of  the  law,  and  required  no  authority  or 
reasoning  to  be  brought  out  in  its  support;  and  the  opinion  on 
that  point  was  fully  approved  by  every  member  of  the  court, 
and  we  see  no  reason  to  qualify  or  change  it  in  any  respect. 

Such  being  the  settled  law  in  this  court,  it  would  seem  to 
follow  as  a  necessary  consequence,  from  the  proposition  as  stated, 
that  if  a  bill  of  exchange  indorsed  in  blank,  so  as  to  be  trans- 
ferable by  delivery,  be  misappropriated  by  one  to  whom  it  was 
intrusted,  or  even  if  it  be  lost  or  stolen,  and  afterwards  nego- 
tiated to  one  having  no  knowledge  of  these  facts,  for  a  valuable 
consideration,  and  in  the  usual  course  of  business,  his  title  would 
be  good,  and  that  he  would  be  entitled  to  recover  the  amount. 
The  law  was  thus  framed,  and  has  been  so  administered,  in  order 
to  encourage  the  free  circulation  of  negotiable  paper  by  giving 
confidence  and  security  to  those  who  receive  it  for  value;  and 
this  principle  is  so  comprehensive  in  respect  to  bills  of  exchange 
and  promissory  notes,  which  pass  by  delivery,  that  the  title  and 
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possession  are  considered,  as  one  and  inseparable,  and  in  the 
absence,  of  any  explanation  the  law  presumes  that  a  party  in 
possession  holds  the  instrument  for  value  until  the  contrary  is 
made  to  appear,  and.the  burden  of  proof  is  on  the  party  attempt- 
ing to  impeach  the  title.  These  principles  are  certainly  in 
accordance  with  the  general  current  of  authorities,  and  are  be- 
lieved to  correspond  with  the  general  understanding  of  those 
engaged  in  mercantile  pursuits. 

The  word  "notice,"  as  used  by  this  court  on  the  occasion 
referred  to,  we  think  must  be  understood  in  the  same  sense  as 
knowledge,  and  indeed  that  is  one  of  its  usual  and  appropriate 
significations.  Where  the  supposed  defect  or  infirmity  in  the 
title  of  the  instrument  appears  on  its  face  at  the  time  of  the 
transfer,  the  question  whether  a  party  who  took  it  had  notice 
or  not  is  in  general  a  question,  of  construction,  and  must  be 
determined  by  the  court  as  matter  of  law ;  and  so  it  was  under- 
stood by  this  court  in  Andrews  v.  Pond  et  al.,  13  Pet.  65,  10  L. 
Ed.  61,  where  it  is  said  that  "a  person  who  takes  a  bill  which 
upon  the  face  of  it  was  dishonored  cannot  be  allowed  to  claim 
the  privileges  which  belong  to  a  bona  fide  holder.  If  he  chooses 
to  receive  it  under  such  circumstances,  he  takes  it  with  all  the 
infirmities  belonging  to.it,  and  is  in  no  better  condition  than 
the  person  from  whom  he  received  it."  And  the  same  doctrine 
was  adopted  and  enforced  in  Fowler  v.  Brantley,  14  Pet.  318, 
10  L.  Ed.  473,  where,  in  speaking  of  a  promissory  note,  so 
marked  as  to  show  for  whose  benefit  it  was  to  be  discounted, 
this  court  held  that  all  those  dealing  in  paper  "with  such  marks 
on  its  face  must  be  presumed  to  have  knowledge  of  what  it 
imported."    See  Brown  v.  Davis,  3  Term,  80. 

Other  cases  of  like  character,  where  the  defect  appears  on 
the  face  of  the  instrument,  are  referred  to  in  the  printed  argu- 
ment for  the  defendant  as  affording  a  support  to  the  instruction 
under  consideration;  but  it  is  so  obvious  that  they  can  have 
no  such  tendency  that  we  forbear  to  pursue  the  subject.  Ayer 
V.  Hutchins,  4  Mass.  370,  3  Am.  Dec.  232 ;  "Wiggin  v.  Bush,  12 
Johns.  (N.  Y.)  306,  7  Am.  Dec.  324;  Cone  v.  Baldwin,  12  Pick. 
(Mass.)  545;  Brown  v.  Tabor,  5  Wend.  (N.  Y.)  566. 

But  it  is  a  very  different  matter  when  it  is.  proposed  to 
impeach  the  title  of  a  holder  for  value  by  proof  of  any  facts 
and  circumstances  outside  of  the  instrument  itself.    He  is  then 
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to  be  affected,  if  at  all,  by  what  has  occurred  between  other 
parties,  and  he  may  well  claim  an  exemption  from  any  conse- 
quences flowing  from  their  acts,  unless  it  be  first  shown  that  he 
had  knowledge  of  such  facts  and  circumstances  at  the  time  the 
transfer  was  made.  Nothing  less  than  proof  of  knowledge  of 
such  facts  and  circumstances  can  meet  the  exigencies  of  such  a 
defense ;  else  the  proposition  as  stated  is  not  true,  that  a  party 
who  acquires  commercial  paper  in  the  usual  course  of  business, 
for  value  and  without  notice  of  any  defect  in  the  title,  may  hold 
it  free  of  all  equities  between  the  antecedent  parties  to  the 
instrument.  Admit  the  proposition,  and  the  conclusion  fol- 
lows. And  the  question  whether  the  party  had  such  knowledge 
or  not  is  a  question  of  fact  for  the  jury,  and,  like  other  disputed 
questions  of  scienter,  must  be  submitted  to  their  determination, 
under  the  instructions  of  the  court ;  and  the  proper  inquiry  is : 
Did  the  party,  seeking  to  enforce  the  payment,  have  knowledge, 
at  the  time  of  the  transfer,  of  the  facts  and  circumstances  which 
impeach  the  title,  as  between  the  antecedent  parties  to  the  instru- 
ment ?  Aud  if  the  jury  find  that  he  did  not,  then  he  is  entitled  to 
recover,  unless  the  transaction  was  attended  by  bad  faith,  even 
though  the  instrument  had  been  lost  or  stolen. 

Every  one  must  conduct  himself  honestly  in  respect  to  the 
antecedent  parties,  when  he  takes  negotiable  paper,  in  order  to 
acquire  a  title  which  will  shield  him  against  prior  equities. 
"While  he  is  not  obliged  to  make  inquiries,  he  must  not  willfully 
shut  his  eyes  to  the  means  of  knowledge  which  he  knows  are  at 
hand,  as  was  plainly  intimated  by  Baron  Parke,  in  May  v. 
Chapman,  16  Mees.  &  "W.  355,  for  the  reason  that  such  conduct, 
whether  equivalent  to  notice  or  not,  would  be  plenary  evidence 
of  bad  fa,ith.  Mere  want  of  care  and  caution,  which  was  the 
criterion  assumed  in  the  instruction,  falls  so  far  below  the 
true  standard  required  by  law,  which  is  knowledge  of  the  cir- 
cumstances that  impeach  the  title,  that  we  feel  indisposed  to 
pursue  the  general  discussion,  and  proceed  to  confirm  the  views 
we  have  advanced  as  to  what  the  law  is  by  referring  to  some 
of  the  decisions  in  the  English  courts,  from  which,  as  an  im- 
portant source  of  commercial  law,  most  of  our  own  rules  upon 
the  subject  have,  been  derived. 

The  leading  case,  among  the  more  modern  decisions  in  that 
country,  is  that  of  Goodman  v.  Harvey,  4  Ad.  &  El.  870.    That 
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was  a  case  in  bank,  on  a  rule  nisi,  which  was  made  absolute. 
Lord  Denman,  in  delivering  judgment,  said:  "We  are  all  of 
opinion  that  gross  negligence  may  be  evidence  of.  mala  fides, 
but  it  is  not  the  same  thing.  Where  the  bill  has  passed  to 
the  plaintiff  without  any  proof  of  bad  faith  in  him,  there  is  no 
objection  to  his  title."  That  case  was  followed  by  Luther  v. 
Rich.  10  Ad.  &  El.  784,  which  was  also  argued  before  a  full 
court,  and  the  same  learned  judge  held  that  the  only  proper 
mode  of  implicating  the  plaintiff  in  the  alleged  fraud  by  plead- 
ing was  to  aver  that  he  had  notice  of  it,  leaving  the  circum- 
stances by  which  that  notice  was  to  be  proved  directly  or 
indirectly  to  be  established  in  evidence ;  and  he  further  held  that 
an  averment  that  the  plaintiff  was  not  a  bona  fide  holder  was 
not  equivalent.  According  to  the  rule  laid  down  in  Goodman  v. 
Harvey,  which  indubitably  is  the  settled  law  in  all  the  English 
courts,  proof  that  the  plaintiff  had  been  guilty  of  gross  negli- 
gence in  acquiring  the  bill  ought  not  to  defeat  his  right  to 
recover;  and,  if  not,  it  serves  to  exemplify  the  magnitude  of 
the  error  assumed  in  the  instruction,  that  any  facts  and  cir- 
cumstances which  would  excite  the  suspicion  of  a  careful  and 
prudent  man  were  suflSeient  to  destroy  the  title.  It  is  clear 
that  one  or  the  other  of  these  rules  must  be  incorrect;  both 
cannot  be  upheld. 

Gross  negligence  is  defined  to  consist  of  the  omission  of  that 
care  which  even  inattentive  and  thoughtless  men  never  fail  to 
take  of  their  own  property ;  and  if  such  neglect  would  not  defeat 
the  right  to  recover — and  clearly  it  would  not,  unless  attended 
by  bad  faith — it  cannot  require  any  further  reasoning  to  demon- 
strate that  the  instruction  was  erroneous.  Several  cases  have 
been  decided  in  England  upon  the  same  -subject,  and  to  the 
same  effect,  and  the  rule  laid  down  in  Goodman  v.  Harvey 
is  now  adopted  and  sanctioned  by  the  most  approved  elementary 
treatises  upon  commercial  law.  Raphael  v.  Bank  of  England, 
33  Eng.  L.  &  Eq.  276;  Stephens  v.  Foster,  1  Cromp.,  M.  &^W. 
849;  Palmer  v.  Richards,  1  En^.  L.  &  Eq.  529;  Arbouin  v. 
Anderson,  1  Ad.  &  El.  (N.  S.)  498;  May  v.  Chapman,  16  Mees. 
&  W.  355;  Chitty  on  Bills  (12th  Ed.)  257;  Story  on  Bills  (3d 
Ed.)  sec.  416;  Byles  on  Bills  (4th  Am.  Ed.)  121  to  126;  Smith's 
Mer.  Law  (Ed.  1857)  255;  Edwards  on  Bills,  309;  1  Saund. 
Plea.  &  Ev.  591;  Wheeler  v.  Guild,  20  Pick.   (Mass.)  545,  32 
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Am.  Dec- 231;  Brush  v.  Scribner,  11  Conn.  388,  29  Am.  Dec. 
303 ;  Backhouse  v.  Harrison,  5  Barn.  &  Ad.  1098 ;  Gwynn  v.  Lee, 
9  Gill  (Md.)  138. 
Judgment  reversed. 


Defenses-^Fraud  in  the  Execution. 

CHAPMAN  V.  ROSE. 

56  N.  Y.  137.    1874. 

This  action  was  upon  a  promissory  note  of  $270,  signed  by 
defendant,  payable  to  E.  A.  Miller  or  bearer. 

Defendant  entered  into  a  contract  with  Miller  to  act  as  agent 
for  the  sale  of  a  patent  hay  fork  and  pulley.  A  contract  was 
filled  out  by  Miller  and  signed  by  both;  also  an  order,  which 
was  signed  by  defendant,  for  one  of  the  hay  forks  and  two 
pulleys,  for  which,  by  the  order,  defendant  agreed  to  pay  nine 
dollars.  These  were  delivered  to  defendant.  Another  paper 
was  then  presented  to  defendant  lor  his  signature,  which  Miller 
represented  to,  be  but  a  duplicate  of  the  order.  Defendant  with- 
out reading  or  examining  it,  signed  it  and  delivered  it  to  Miller; 
the  paper  so  signed  was  the  note  in  suit.  Plaintift  purchased  in 
good  faith  before  maturity,  paying  therefor  $245. 

The  court  charged  the  jury :  "  If  you  find  that  this  paper  was 
never  delivered  as  a  note,  plaintiff  fails  in  his  action;  if  you 
find  it  was  delivered  but  that  this  plaintiff  failed  or  neglected 
to  make  the  proper  inquiry,  then  he  is  not  entitled  to  recover, 
for  he  fails  as  a  bona  fide  holder." 

Plaintiff  excepted,  generally  to  the  whole  of  the  charge. 

Plaintiff  requested  the  court  to  charge : — 

First.  That  if  the  signature  upon  the  note  is  the  genuine 
handwriting  of  defendant,  circumstances  of  fraud  in  its  incep- 
tion constitute  no  defense  to  the  note  in  the  hands  of  an  inno- 
cent purchaser. 

The  court  refused  to  so  charge. 

Second.  That  if  the  plaintiff  purchased  said  note  in  good  faith 
and  for  a  valuable  consideration,  the  plaintiff  is  entitled  to 
judgment  for  the  full  amount  thereof. 

Third.  That  if  defendant  negligently  and  without  sufScient 
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care  and  precaution  put  his  name  to  the  paper  and  delivered  it 
to  Miller,  he  is  liable  for  its  amount  as  a  promissory  note. 

Fourth.  That  there  are  no  circumstances  in  this  case  indicating 
a  fraud  in  the  inception,  and  which  were  calculated  to  put  the 
plaintiff  on  his  guard,  and  therefor  he  is  a  purchaser  in  good 
faith. 

The  court  declined  to  charge  either  of  these  propositions. 

Verdict  and  judgment, for  plaintiff   (defendant?) 

JOHNSON,  J. — The  judge  charged  the  jury  that  if  the  paper 
sued  upon  was  never  delivered  as  a  note,  the  plaintiff  must 
fail  in  the  action;  and  that  even  if  it  was  delivered,  and  the 
plaintiff  neglected  to  make  proper  inquiry  as  to  its  origin, 
he  was  not  a  bona  fide  holder  and  could  not  recover.  The 
exception  to  the  charge  was  general,  but  if  both  propositions 
were  erroneous  the  error  can  be  reached  and  corrected ;  especially 
as  the  attention  of  the  judge  appears  to  have  been  called,  by 
requests  to  charge,  to  the  precise  grounds  on  which  the  charge 
is  now  claimed  to  be  erroneous. 

The  latter  branch  of  the  charge  presents  the  question  of 
notice  to  put  a  party  on  inquiry,  as  affecting  his  right  to  be 
regarded  as  a  bona  fide  holder.  It  is  now,  however,  the  settled 
law  that  mere  negligence,  however  gross,  is  not  sufficient  to 
deprive  a  party  of  the  character  of  a  bona  fide  holder.  There 
must  be  proof  of  bad  faith.  That  alone  will  deprive  him  of 
that  character.  Welch  v.  Sage,  47  N.  Y.  143 ;  Seybel  v.  National 
Currency  Bank,  Commission  of  Appeals,  54  N.  Y.  288 ;  Murray 
v.  Lardner,  2  "Wall.  110;  Goodman  v.  Simondsj  20  How.  452. 
This  part  of  the  charge,  therefore,  cannot  be  sustained.  If, 
then,  the  appellant  can  maintain  the  position  that  the  other 
branch  of  the  charge  is  also  erroneous,  he  will  be  entitled  to  the 
reversal  of  the  judgment,  notwithstanding  the  generality  of  the 
exception. 

The  evidence  tended  very  strongly  to  show  that  the  signature 
of  the  defendant  to  the  note  sued  upon,  was  obtained  from  him 
by  a  very  gross  and  fraudulent  representation  perpetrated  upon 
him  by  one  Miller.  That  when  he  signed  it,  he  supposed  he  was 
signing  a  paper  of  a  very  different  character,  and  not  an  engage- 
ment to  paj^  money  absolutely.  He  had,  just  before,  signed  an 
order  for  the  delivery  to  himself  of  a  hay  fork  and  two  grappling 
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pulleys,  amounting  together  in  price  to  nine  dollars,  for  which 
he  engaged  to  pay;  and  this  paper  now  in  suit  was  presented 
to  him,  as  a  duplicate  of  that  order,  and  was  signed  as  such 
without  examination  or  readi-g  it,  upon  the  statement  of  Miller, 
with  whom  he  was  dealing,  that  such  was  its  character.  There 
does  not  appear  to  have  been  any  physical  obstacle  to  the  de- 
fendant's reading  the  paper  before  he  signed  it.  He  understood 
that  he  was  signing  a  paper  by  which  he  was  about  to  incur 
an  obligation  of  some  sort,  and  he  abstained  from  reading  it. 
He  had  the  power  to  know  with  .certainty  the  exact  obligation 
he  was  assuming,  and  chose  to  trust  the  integrity  of  the  person 
with  whom  he  was  dealing,  instead  of  exercising  his  own  power 
to  protect  himself.  It  turns  out  that  he  signed  a  promissory 
note,  and  that  it  is  now  in  the  hands  of  a  holder  in  good  faith, 
for  value.  The  question  which  arises  on  the  branch  of  the 
charge  now  under  consideration  is,  whether  it  is  enough,  as 
against  a  bona  fide  holder,  to  show  that  he  did  not  know  or 
suppose  that  he  was  signing  a  note,  unless  it  also  appears  that 
he  was  guilty  of  no  laches  or  negligence  in  signing  the  instru- 
ment. To  that, inquiry  the  attention  of  the  judge,  at  the  trial, 
was  distinctly  called;  and  the  instruction  which  he  gave  and 
which  was  excepted  to,  did  not  submit,  but  excluded  the  con- 
sideration of  it  from  the  jury.  It  h  quite  plain  that  if  the 
law  is  that  no  such  inquiry  is  admissible,  a  serious  blow  will 
have  fallen  upon  the  negotiability  of  paper.  It  will  be  a 
premium  offered  to  negligence.  To  insure  irresponsibility  only 
the  utmost  carelessness,  coupled  with  a  little  friendly  fraud, 
will  be  essential.  Paper  in  abundance  will  be  found  afloat,  the 
makers  of  which  will  have  had  no  idea  they  were  signing  notes, 
and  will  have  trusted  readily  to  the  assurance  of  whoever  pro- 
cured it  that  it  created  no  obligation.  To  avoid  such  evils  it 
is  necessary,  at  least,  to  hold  firmly  to  the  doctrine  that  he 
who,  by  his  carelessness  or  undue  confidence,  has  enabled  another 
to  obtain  the  money  of  an  innocent  person,  shall  answer  the 
loss.  If  it  be  objected  that  there  must  be  a  duty  of  care,  in 
order  to  found  an  allegation' of  negligence  upon  the  neglect  of 
it,  it  must  be  answered  that  every  man  is  bound  to  know  that 
be  may  be  deceived  in  respect  to  the  contents  of  a  paper  which- 
he  signs  without  reading.  When  he  signs  an  obligation  without 
ascertaining  its  character  and  extent,  which  he  has  the  means  to 
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do,  upon  the  representation  of  another,  he  puts  confidence  in 
that  person;  and  if  injury  ensues  to  an  innocent  third  person 
by  reason  of  that  confidence,  his  act  is  the  means  of  the  injury, 
and  he  ought  to  answer  to  it.    *    *     * 

In  Douglas  v.  Matting,  29  Iowa,  498,  the  judge  says:  "It  is 
better  that  the  defendants  and  others  who  so  carelessly  afiSx 
their  names  to  papers,  the  contents  of  which  are  unknown  to 
them,  should  suffer  from  the  fraud  their  recklessness  invites, 
than  that  the  character  of  commercial  paper  should  be  impaired 
and  the  business  of  the  country  thus  interfered  with  and  un- 
settled." 

In  aU  these  cases,  the  real  ground  of  decision  is  not  that  the 
party  meant  to  make  a  promissory  note,  but  that  meaning  to 
make  an  obligation  in  writing,  and  which  was  put  in  writing  that 
it  might  of  itself  import  both  the  fact  and  the  form  and  the 
measure  of  the  obligation,  he  trusted  another  to  fix  that  form  and 
measure,  without  exercising  that  supervision  which  was  in  his 
power  and  by  which  perfect  protection  was  possible.  In  such 
cases,  the  rule  is,  that  he  is  bound  by  the  act  of  him  who  has 
been  trusted  in  favor  of  a  holder  in  good  faith. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur.    Judgment  reversed. 
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LIABILITIES  OF  PARTIES. 

Admissions  by  Acceptor. 

PRICE  V.  NEAL. 

3  Burrow  1354  (Eng.).    1762. 

This  was  an  action  upon, the  case  brought  by  Price  against 
Neal;  wherein  Price  declares  that  the  defendant  Edward  Neal 
was  indebted  to  him  in  80i.  for  money  had  and  received  to  his 
the  plaintiff's  use;  and  damages  were  laid  to  100?.  The  general 
issue  was  pleaded;  and  issue  joined  thereon. 

It  was  proved  at  the  trial,  that  a  bill  was  drawn,  as  follows: 
"Leicester,  22  November,  1760.  Six  weeks  after  date  pay  Mr. 
Rogers  Ruding  or  order  forty  pounds,  value  received  for  Mr. 
Thomas  Ploughfor;  as  advised  by,  Sir,  your  humble  servant 
Benjamin  Sutton.  To  Mr.  John  Price  in  Bush-lane,  Cannon- 
street,  London;  indorsed. 'R.  Ruding,  Antony  Topham,  Ham- 
mond and  Laroche.  Received  the  contents,  James  Watson  and 
Son:  "witness  Edward  Neal.'  " 

That  this  bill  was  indorsed  to  the  defendant  for  a  valuable 
consideration;  and  notice  of  the  bill  left  at  the  plaintiff's  house, 
on  the  day  it  became  due.  Whereupon  the  plaintiff  sent  his 
servant  to  call  on  the  defendant,  to  pay  him  the  said  sum  of 
40Z.  and  take  up  the  said  bill :  which  was  done  accordingly. 

That  another  bill  was  drawn  as  follows :  "Leicester,  1st  Febru- 
ary, 17617  Sir,  six  weeks  after  date  pay  Mr.  Rogers  Ruding 
or  order  forty  pounds,  value  received  for  Mr.  Thomas  Ploughfor ; 
as  advised  by,  Sir,  your  humble  servant  Benjamin  Sutton.  To 
Mr.  John  Price  in  Bush-lane,  Cannon-street,  London."  That 
this  bill  was  indorsed,  "R.  Ruding,  Thomas  Watson  and  Son. 
Witness  for  Smith,  Right  &  Co."  That  the  plaintiff  accepted 
this  bill,  by  writing  on  it,  "accepted  John  Price";  and  that  the 
plaintiff  wrote  on  the  back  of  it,  "Messieurs  Preame  &  Barclay, 
pray  pay  forty  pounds  for  John  Price." 

That  this  bill  so  accepted  was  indorsed  to  the  defendant  for 
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a  valuable  consideration,  and  left  at  his  bankers  for  payment ; 
and  was  paid  by  order  of  the  plaintiff,  and  taken  up. 

Both  these  bills  were  forged  by  one  Lee,  who  has  been  since 
hanged  for  forgery. 

The  defendant  Neal  acted  innocently  and  bona  fide,  without 
the  least  privity  or  suspicion  of  the-  said  forgeries  or  of  either 
of  them ;  and  paid  the  whole  value  of  those  bills. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed 
damages  80Z.  and  costs  40s.  subject  to  the  opinion  of  the  court 
upon  this  question: — ■ 

"Whether  the  plaintiff,  under  the  circumstances  of  this  case, 
can  recover  back,  from  the  defendant,  the  money  he  paid  on 
the  said  bills,  or  either  of  them. "    *    *     # 

LORD  MANSFIELD :  It  is  an  action  upon  the  case,  for 
money  had  and  received  to  the  plaintiff's  use.  In  which  action, 
the  plaintiff  can  not  recover  the  money,  unless  it  be  against 
conscience  in  the  defendant,  to  retain  it;  and  great  liberality 
is  always  allowed,  in  this  sort  of  action. 

But  it  can  never  be  thought  unconscientious  in  the  defendant, 
to  retain  this  money,  when  ,he  has  once  received  it  upon  a  bill 
of  exchange  indorsed  to  him  for  a  fair  and  valuable  considera- 
tion, which  he  has  bona  iide  paid,  without  the  least  privy  or 
suspicion  of  any  forgery. 

Here  was  no  fraud ;  no  wrong.  It  was  incumbent  upon  the 
plaintiff,  to  be  satisfied,  "That  the  bill  drawn  upon  him  was 
thfe  drawer's  hand,"  before  he  accepted  or  paid  it;  but  it  was 
not  incumbent  upon  the  defendant,  to  inquire  into  it.  Here 
was  notice  given  by  the  defendant  to  the  plaintiff  of  a  bill 
drawn  upon  him;  and  he  sends  his  servant  to  pay.  it  and  take 
it  up.  The  other  bill,  he  actually  accepts:  after  which  ac- 
ceptance, the  defendant  innocently  and  bona  fide  discounts  it. 
The  plaintiff  lies  by,  for  a  considerable  time  after  he  has  paid 
these  bills;  and  then  found  out  "That  they  were  forged";  and 
the  forger  comes  to  be  hanged.  He  made  no  objection  to -them, 
at  the  time  of  paying  them.  Whatever  neglect  there  was,  was 
on  his  side.  The  defendant  had  actual  encouragement  from  the 
plaintiff  himself,  for  negotiating  the  second  bill,  from  the  plain- 
tiff's  having  without  any  scruple  or  hesitation  paid  the  first: 
and  he  paid  the  whole  value,  bona  fide.     It  is  a  misfortune 
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which  has  happened  without  the  defendant's  fault  or  neglect. 
If  there  was  no  neglect  in  the  plaintiff,  yet  there  is  no  reason 
to  throw  off  the  loss  from  one  innocent  man  upon  another  inno- 
cent man :  but,  in  this  case,  if  there  was  any  fault  or  negligence 
in  any  one,  it  certainly  was  in  the  plaintiff,  and  not  in  the 
defendant. 
BuiiE. — That  the  postea  be  delivered  to  the  defendant. 


Liability  of  the  Indorser. 

MT.  MANSFIELD  HOTEL  COMPANY  v.  BAILEY. 

64  Vt.  151,  24  Atl.  Eep.  136.    1892. 

Special  assumpsit  for  the  annual  interest  due  on  five  promis- 
sory notes  indorsed  by  the  defendant.  Plea,  the  general  issue. 
Judgment  for  the  defendant.    The  plaintiff  excepts. 

TYLER,  J. — It  appears  by  the  statement  of  facts  that  Geo. 
Doolittle  and  Mrs.  E.  J.  Doolittle  promised  to  pay  the  de- 
fendant, William  P.  Bailey,  or  order,  five  thousand  dollars, 
as  their  five  promissory  notes  should  respectively  become  due 
and  the  interest  thereon  annually.  The  notes  are  dated  April 
1,  1886,  are  for  $1,000  each  and  payable  16,  17,  18,  19  and  20 
years  from  their  date. 

The  plaintiff,  as  the  indorsee  of  the  notes,  seeks  to  recover 
of  the  defendant,  as  indorser,  the  first  three  years'  interest 
upon  them  without  demand  of  the  makers  and  notice  to  the 
defendant  of  the  makers'  default  of  payment. 

The  defendant's  counsel  contended, — 1st,  that  the  indorser 
cannot  in  any  event  be  compelled  to  pay  the  interest  as  it 
annually  falls  due,  that  his  conditional  liability  does  not  become 
absolute  until  the  notes  respectively  mature  and  then  only  after 
demand  and  notice. 

2d.  That  if  the  interest  is  collectable  of  the  indorser  as  it 
annually  accrues  it  is  after  the  usual  measures  have  been  taken 
to  m3,ke  him  chargeable. 

The  general  rule  of  law  relative  to  the  respective  liabilities 
of  the  maker  and  indorser  of  a  promissory  note  is  well  defined. 
The  promise  of  the  maker  is  absolute  to  pay  the  note  upon 
presentment  at  its  maturity.     The  promise  of  the  indorser  is 
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conditional  that  if,  when  duly  presented,  it  is  not  paid  by  the 
maker,  he,  the  indorser,  will,  upon  due  notice  given  him  of  the 
dishonor,  pay  the  same  to  the  indorsee  or  other  holder. 

It  seems  clear  that  the  indorser  is  not  liable  for  the  annual 
payment  of  the  interest  withou,t  performance  of  these  conditions 
by  the  holder.  If  he  were  thus  liable  his  relation  to  the  note 
would  be  like  that  of  a  surety  or  a  joint  maker  and  his  promise, 
instead  of  being  conditional,  would  be  absolute  as  to  the  pay- 
ment of  the  interest.  This  is  contrary  to  the  general  statement 
of  the  law  that  his  liability  is  conditional.  The  relation  of 
principal  does  not  exist  between  him  and  the  maker.  They 
are  not  co-principals.  Their  contracts  are  separate  and  they 
must  be  sued  separately,  at  common  law.  Eandolph  Com.  Paper, 
s.  739. 

The  maker  has  received  the  money  of  the  payee  and  in  con- 
sideration thereof  promises  (absolutely)  to  repay  it  according  to 
the  terms  of  the  note,  and  if  he  fails  to  pay,  his  contract  is 
broken  and  he  is  liable  for  the  breach.  The  contract  of  the 
indorser  is  a  new  one,  made  upon  a  new  consideration  moving 
from  the  indorsee  to  himself.  His  undertaking  is  in  the  nature 
of  a  guaranty  that  the  maker  will  pay  the  principal  and  interest 
according,  to  the  terms  of  the  note.  His  liability  is  fixed  upon 
the  maker's  default  upon  demand,  and  notice  to  him  of  such 
default.  This  new  contract  cannot  be  construed  as  an  absolute 
one  to  pay  the  interest  without  default  of  or  demand  upon  the 
maker.  The  promise  cannot  be  absolute  as  to  the  payment  of 
interest  when  it  is  clearly  conditional  as  to  the  pajTnent  of  the 
principal. 

It  is  held  that  though  the  annual  interest  {interest  payable 
annually)  upon  a  promissory  note  may  be  collected  of  the  maker 
as  it  falls  due,  it  is  not  separated  from  the  principal  so  that 
the  recovery  of  it  is  barred  by  the  statute  of  limitations  until 
the  recovery  of  the  principal  is  thus  barred-  Grafton  Bank  v. 
Doe  et  al.,  19  Vt.  463.  The  holder  of  a  note  with  interest 
payable  annually  loses  no  rights  against  the  parties  to  it,  whether 
makers  or  indorsers,  by  neglecting  to  demand  interest,  and  he 
has  the  election  to  do  so,  or  wait  and  collect  it  with  the  principal, 
for  it  is  regarded  as  an  incident  of  the  principal  National 
Bank  of  North  America  v.  Kirby,  108  Mass.,  497.  But  it  is 
so  far  an  independent  debt  that  he  may  maintain  an  action 
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against  the  makers  for  it  as  it  annually  acernes,  or  allow  it  to 
accumulate  and  remain  as  a  part  of  the  debt  until  the  note 
matures.  Catlin  v.  Lyman,  16  Vt.,  44.  In  the  latter  course 
the  makers  would  be  chargeable  with  interest  upon  each  year's 
interest  from  the  time  it  was  due  until  final  payment.  1  Aik., 
410 ;  Austin  v.  Imus,  23  Vt.,  286.  It  was  said,  by  the  court  in 
Talliaferro's  Ex'rs.  v.  King's  Admr.,  9  Dana,  331,  35  Am.  Dec, 
140:  "The  interest,  by  the  terms  of  the  covenant,  is  made 
payable  at  the  end  of  each  year,  and  is  as  much  then  demand- 
able  as  if.  a  specific  sum  equal  to  the  amount  of  interest  had 
been  promised;  and,  in  default  of  payment,  as  much  entitles 
the  plaintiff  to  demand  interest  upon  the '  amount  so  due  and 
unpaid.  The  fact  that  the  amount  so  promised  to  be  paid  is 
described  as  interest  accruing  upon  a  larger  sum,  which  is  made 
payable  at  a  future  day,  cannot  the  less  entitle  the  plaintiff 
to  demand  interest  upon  the  amount,  in  default  of  payment, 
as  a  just  remuneration  in  damages  for  the  detention  or  non- 
payment." 

It  is  true  that  at  the  maturity  of  the  notes  the  defendant 
would  be  liable,  as  indorser,  for  both  principal  and'  interest, 
upon  due  demand  and  notice,  although  these  measures  had'  not 
been  taken  to  make  him  chargeable  as  the  interest  fell  due  each 
year.  Notice  of  the  maker's  default  of  payment  of  interest 
need  not  be  given  annually  to  the  indorser  in  order  to  charge 
him  with  liability  for  interest  when  the  note  matures.  This 
is  so  stated  by  the  court  in  National  Bank  of  North  America 
V.  Kirby,  supra.  In  Howe  v.  Bradley,  19  Me.  31,  it  is  held 
that  when  a  note  is  made  payable  at  some  future  period,  with 
interest  annually  till  its  maturity  and  no  demand  is  made  for 
the  annual  interest  as  it  becomes  due,  or  if.  made,  no  notice 
thereof  is  given,  the  indorser,  if  duly  notified  of  the  demand 
and  non-payment  when  the  note  falls  due,  is  liable  for  the 
whole  amount  due,  both  principal  and  interest;  that  the  obliga- 
tion imposed  by  the  law  upon  the  holder  is  only  to  demand 
payment  and  give  the  required  notice  when  the  bill  or  note 
becomes  payable.  It  is  not  held  in  this  country  that  interest , 
is  subject  to  protest  and  notice,  according  to  the  law  merchant, 
in  order  to  charge  indorsers  with  it  when  the  note  matures. 
The  usual  consequence  of  omission  to  notify  the  indorser  of 
the  maker's  default,  namely,  the  release  of  the  indorser,  would 
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not  follow  the  omission  to  give  him  annual  notice  of  such 
default.  A  note  is  not  dishonored  by  a  failure  of  the  maker 
to  pay  interest.  First  National  Bank  v.  County  Commissioners, 
14  Minn.,  77,  100  Am.  Dec,  196,  Note. 

The  defendant's  counsel  argues  that  it  would  be  inconsistent 
to  hold  the  indorser  liable  for  interest  which  is  a  mere  increment 
of  the  principal,  until  his  liability  is  established  to  pay  the 
sum  out  of  which  the  interest  springs;  that  there  may  be  de- 
fences to  the  note  at  its  maturity  which  will  release  the  maker 
and  consequently  the  indorser,  or  that  the  indorser  may  then 
be  released  by  neglect  of  demand  and  notice.  On  first  im- 
pression it  might  seem  inconsistent  that  the  maker  should  be 
compelled  to  pay  interest  before  his  liability  has  been  fixed 
to  pay  the  principal,  but  that  is  his  contract.  It  is  also  argued 
that  the  fact  that  the  interest,  when  uncollected,  is  an  incident 
of  the  debt  so  that  as  it  annually  falls  due,  demand  and  notice 
are  not  necessary  in  order  to  charge  either  the  maker  or  the 
indorser  with  liability  to  pay  it  when  the  note  matures,  is 
ground  for  holding  that  the  indorser  is  not  liable  for  interest 
until  he  is  made  liable  for  the  principah 

The  question  is  whether  the  indorser,  by  the  act  of  indorse- 
ment, promises  to  pay  anything  on  the  note  till  its  maturity,  at 
which  time  he  clearly  may  be  made  liable  for  both  principal 
and  interest.  The  note  bears  upon  its  face  an  absolute  promise 
by  the  maker  to  pay  the  principal  when  it  becomes  due  and  the 
interest  thereon  annually.  His  promise  is  two-fold.  It  is  as 
absolute  to  pay  the  interest  at  the  end  of  each  year  as  to  pay 
the  principal  at  the  end  of  the  time  specified.  Now  what  is 
the  nature  of  the  contract  which  the  indorser  makes  with  the 
indorsee  ?  His  contract  is  not  in  writing,  like  ■  that  of  the 
niaker,  but  his  name  upon  the  note  is  evidence  that  he  has 
received  value  for  it,  and  also  of  an  undertaking  on  his  part 
that  it  shall  be  paid  according  to  its  tenor.  "When  he  indorses 
it  and  delivers  it  to  the  indorsee  he  directs  the  payment  to  be 
made  to  the  latter,  and  in  effect  represents  that  the  maker  has 
promised  to  pay  certain  sums  of  money  according  to  the  terms 
of  the  not^,  that  is,  the  principal  at  maturity  and  the  interest 
annually;  that  if  the  maker  fails  to  pay  on  demand,  he,  the 
indorser,  will  pay  on  due  notice.  His  conditional  promise  is 
concurrent  with  the  absolute  promise  of  the  maker.    His  liability 
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to  pay  interest  and  principal,  as  each  respectively  falls  due, 
arises  from  his  contract.  It  is  his  contract  that  he  will  make 
payment  whenever  the  maker  is  in  default  and  he,  the  indorser, 
is  duly  notified  thereof. 

It  is  true  that  interest  is  an  incident,  an  increment  of  the 
principal,  and  that  the  holder  may  wait  for  it  until  his  note 
matures  and  then  collect  it  with  the  principal.  He  may,  how- 
ever, by  the  contract,  collect  it  as  it  falls  due,  of  the  maker, 
and  upon  the  latter 's  default,  of  the  indorser. 

The  courts*  of  England  have  never  recognized  the  American 
doctrine  that  interest  is  a  mere  incident,  an  outgrowth  of  the 
principal,  and  in  many  cases  follows  and  is  recoverable  as  such 
without  an  express  contract.  Until  37  Hen.,  8,  c.  9,  it  was 
unlawful  to  demand  interest  even  upon  a  contract  to  pay  it. 
Since  the  case  of  DeHavilland  v.  Bowerbank,  1  Camp.,  50, 
interest  has  been  allowed  in  England  upon  express  contracts 
therefor,  and  not  otherwise.  Where  there  is  such  a  contract 
interest  stands  like  the  principal  in  respect  to  the  rights  and 
liabilities  of  an  indorser.  Sedg.  on  Dam.,  383 ;  Selleck  v.  French, 
1  Conn.,  32,  6  Am.  Dec,  189,  Note.  In  Jennings  v.  Napanee 
Brush  Co.,  Eeported  in  Canada  Law  Jour.,  Vol.  20,  No.  19,  in 
a  learned  opinion  by  McDotjgall,  J.,  it  was  held  that  where 
there  was  an  express  contract  to  pay  interest  annually  or  semi- 
annually, it  was  not  different  from  a  contract  to  pay  an  install- 
ment of  the  principal  itself,  and  that  notice  to  the  indorser  of 
the  maker's  default  was  necessary  to  charge  the  indorser  with 
it.  In  that  case  the  indorser  was  released  from  payment  of  the 
first  two  half-yearly  installments  of  interest  for  want  of  demand 
and  notice. 

While  we  adhere  to  the  doctrine  laid  down  in  Grafton  Bank 
V.  Doe,  et  al.,  supra,  that  interest  is  in  general  an  incident  of 
the  debt,  it  is  consistent  to  hold  that  where  the  indorser  is 
himself  a  party  to  the  original  contract  to  pay  interest  annually, 
as  in  the  case  at  bar,  by  his  indorsement  he  guarantees  the 
performance  of  that  contract.  Any  other  holding  would  make 
the  indorser  liable  for  only  a  part  of  the  maker's  contract. 

The  case  of  Codman  v.  The  Vt.  and  Can.  Railroa'd  Co.,  16 
Blatch.  165,  has  been  brought  to  our  attention.  The  trustees 
and  managers  of  the  Vermont  Central  Railroad  Co.,  and  the  Vt 
and  Can.  Railroad  Co.,  issued  notes  to  the  amount  of  $1,000,000, 
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in  sums  o£  $1,000  each,  payable  to  the  defendant  company,  in 
twenty  years  from  their  date,  with  interest  semi-annually  on 
presentation  of  the  interest  coupons  made  payable  to  bearer 
and  attached  to  the  notes.  On  each  note  was  this  indorsement, 
signed  by  the  treasurer  of  the  defendant,  under  its  seal:  "For 
value  received,  the  Vermont  and  Canada  Railroad  Company 
hereby  guarantee  the  payment  of  the  within  note,  principal  and 
interest,  according  to  its  tenor,  and  order  the  contents  thereof 
to  be  paid  to  the  bearer. "  The  coupons  were  not  indorsed.  The 
notes  were  put  on  the  market  and  the  plaintiff  purchased  fifty 
of  them,  and  subsequently,, after  due  demand,  notice  and  protest, 
brought  this  suit  to  recover  the  amount  of  two  coupons  on  each 
of  his  notes,  the  notes  themselves  not  having  matured.  Without 
passing  upon  the  question  whether  the  guaranty  was  negotiable 
and  available  to  the  plaintiff,  as  a  remote  holder,  Wheblee,  J., 
among  other  questions  that  arose  in  the  case,  decided  that  the 
indorsement  was  a  contract  of  indorsement  running  to  the 
bearer,  and  that  demand,  notice  and  protest  fixed  the  liability 
of  the  indorser  to  pay*  the  coupons,  and  gave  judgment  for 
plaintiff  for  the  amount  of  the  coupons. 

The  Supreme  Court  of  the  United  States  has  repeatedly  held 
that  the  statute  of  limitations  begins  to  run  upon  interest  cou- 
pons payable  annually  or  semi-annually,  from  the  time  they 
respectively  mature,  although  they  remain  attached  to  the  bonds 
which  represent  the  principal  debt.  Amy  v.  Dubuque,  98  U.  S., 
470.  Where  the  indorser  is  the  payee  of  the  note  there  would 
seem  to  be  no  difference  in  his  liability  in  respect  to  interest 
whether  the  maker's  promise  to  pay  it  is  contained  in  the  body 
of  the  note  or  in  interest  coupons  not  indorsed,  the  notes  to 
which  they  are  attached  being  indorsed,  and  the  coupons  being 
mentioned  in  the  notes;  but  it  is  unnecessary  to  decide  that 
question  here. 

Upon  the  facts  found  by  the  county  court  this  action  cannot 
be  maintained  for  the  reason  that  the  plaintiff  never  fixed  the 
defendant's  liability  to  pay  the  three  years'  accrued  interest 
It  does  not  even  appear  that  the  makers  refused  payment  at 
it  or  that  they  were  requested  to  pay  it  before  this  suit  was 
brought;  therefore  nothing  is  due  from  the  defendant  to  the 
plaintiff. 

Judgment  afSrmed. 
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Warranty  of  Title  by  Seller. 

DUMONT  V,  WILLIAMSON. 

18  Ohio  St.  515.    1869. 

SCOTT,  J.  The  original  action  in  this  ease  was  brought 
by  the  plaintiff  in  error,  who  ^ates  in  his  petition  "that  Henry 
Essman,  on  the  12th  of  May,  1860,  at  Cincinnati,  made  his 
promissory  note  in  writing  of  that  date,  and  thereby  promised 
to  pay  to  the  order  of  William  Wolff  five  hundred  dollars,  for 
value  received,  in  four  months  after  the  date  thereof,  and  which 
said  promissory  note  purports  to  be  indorsed  on  the  back 
thereof  by  Wm.  Wolff,  which  said  note  afterward  came  to  the 
hands  of  the  defendant,  who  afterward  then  and  there  indorsed 
and  delivered  the  same  to  the  plaintiff,  but  without  recourse 
on  him.  Tte  plaintiff  avers  that  the  defendant  did  thereby 
warrant  that  the  indorsement  on  the  back  thereof  was  the  signa- 
ture of  William  Wolff,  and  was  made  by  hiiii,  whereas  in  truth  | 
and  in  fact  said  signature  on  the  back  of  said  note  was  not 
made  by  said  William  Wolff,  but  was  and  is  a  forgery,  and 
by  reason  thereof  said  note  was  wholly  worthless,  and  of  no 
value,  the  said  Henry  Essman,  the  maker  thereof,  being  wholly 
insolvent." 

,  The  petition  proceeds  to  allege  due  demand  and  notice  of  non- 
payment at  maturity,  and  asks  judgment  for  the  amount  of  the 
note,  with  interest. 

A  copy  of  the  note  is  attached  to  the  petition,  which,  with 
the  indorsement  thereon;  corresponds  with  the  statements  of 
the  petition. 

To  this  petition  the  defendant  demurred,  and  the  case  was 
thereupon  reserved  from  special  term  for  the  opinion  of  the 
judges  in  general  term  upon  the  questions  of  law  arising  on 
the  demurrer.  By  the  judgment  of  the  court  in  general  term 
the  demurrer  was  sustained,  and  the  plaintiff  not  desiring  to 
amend  his  petition,  it  was  thereupon  dismissed,  and  judgment 
rendered  against  plaintiff  for  costs. 

The  plaintiff  here  asks  a  reversal  of  this  judgment  on  the 
ground  of  erroi;  in  the  Superior  Court  in  sustaining  the  demurrer 
to  his  petition. 
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There  is  no  statement  in  the  petition  of  the  circumstances 
under  which  the  note  in  this  case  was  transferred  to  the  plaintiff, 
or  the  consideration  paid  therefor,  but  it  is  to  be  presumed 
that  it  was  so  transferred  for  a  valuable  consideration.  If  the 
fact  be  otherwise,  this  is  a  matter  of  defense^  to  be  set  up  by 
answer. 

There  is  no  averment  of  fraud,  or  that  the  defendant  had 
knowledge  at  the  time  of  the  transfer,  of-  any  defect  in  the 
note,  which  he  concealed.  The  question  therefore  arises,  whether 
upon  the  sale  and  transfer  of  a  promissory  note  by  indorsement, 
"without  recourse,"  the  vendor  impliedly  warrants  that  the 
signature  of  the  prior  parties  whose  names  appear  thereon  are 
genuine. 

Whilst  the  words  "without  recourse,"  accompanying  an  in- 
dorsement, clearly  indicate  that  the  party  making  the  transfer 
does  not  intend  to  assume  the  position  of  an  unconditional  in- 
dorser,  or  to  incur  any  liability  if  the  note  is  not  paid  at 
maturity,  upon  due  demand,  or  even  if  all  the  parties  to  the 
paper  should  prove  to  be  wholly  insolvent,  we  think  they  can 
not  be  construed  as  importing  more  than  this.  At  least  they 
do  not  divest  such  indorser  of  his  character  as  a  vendor  of 
the  note,  nor  exempt  him  from  the  liabilities  arising  from  a 
sale  and  transfer  by  delivery,  where  the  note  is  capable  of 
being  thus  transferred.  In  such  case,  then,  is  there  no  implied 
warranty  on  the  part  of  the  vendor  that  the  note  is  not  forged? 
That  it  is  in  fact  what  it  purports  on  its  face  to  be  ? 

On  this  question  the  language  of  the  text-books,  in  this  country 
at  least,  is  nearly,  if  not  quite,  uniform. 

Justice  Story,  in  his  Commentary  on  Promissory  Notes,  §  118, 
speaking  of  the  liabilities  of  a  party  who  transfers  a  note  by 
delivery  only,  says :  "  In  the  first  place  he  warrants  by  impliea- , 
tion,  unless  otherwise  agreed,  that  he  is  a  lawful  holder,  and 
has  a  just  and  valid  title  to  the  instrument,  and  a  right  to 
transfer  it  by  delivery;  for  this  is  implied  as  an  obligation  of 
good  faith.  In  the  next  place,  he  warrants,  in  like  manner, 
that  the  instrument  is  ^genuine,  and  not  forged  or  fictitious." 
To  this  the  editor  of  the  fourth  edition  of  the  work,  published 
in  1856,  adds  in  brackets:  ["that  it  is  of  the  kind  and  descrip- 
tion it  purports  on  its  face  to  be ;  unless  where  the  note  is  sold, 
as  other  goods  and  effects,  by  delivery  merely,  without  indorse- 
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ment,  in  which  case  it  has  been  decided  that  the  law  respecting 
the  sale  of  goods  is  applicable,  and  that  there  is  no  implied 
warranty";]  referring  in  the  notes  to  the  cases  of  Baxter  v. 
Duren,  29  Maine  E.,  434;  Ellis  v.  Wild,  6  Mass.  R.,  321,  and 
other  authorities,  also  to  conflicting  decisions.  This  new  matter 
was  added  to  the  text  after  Justice  Story's  death,  as  is  shown 
by  the  brackets,  and  was  evidently  intended  only  as  a  state- 
ment of  the  authorities  bearing  on  the  question.  The  exception 
stated  to  the  general  rule  as  laid  down  by  Judge  Story  can 
not,  therefore,  claim  the  sanction  of  his  name. 

The  law  is  similarly  stated  in  Parson  on  Notes  and  Bills,  Vol. 
2,  pages  37,  39,  where  it  is  said  to  be  "well  settled  that  the 
vendor  without  indorsement  [the  transferrer]  warrants  that 
the  paper  is  of  the  kind  and  description  that  it  purports  to 
be."  In  a  note  on  page  38,  the  ease  of  Baxter  v.  Duren,  supra, 
is  referred  to,  where  it  was  held  that  one  who  sells  and  transfers 
a  promissory  note  by  delivery  is  not  liable  on  an  implied  war- 
ranty of  its  genuineness,  if  he  sold,  the  same  as  property,  and 
not  in  payment  of  a  debt  previously  existing  or  then  created, 
and  if  he  did  not  know  of  the  forgery.  But  it  was  said  in  that 
case  that  if  the  note  was  transferred  by  delivery  merely,  ia 
payment  of  a  debt  due,  or  for  goods  then  purchased,  or  by 
way  of  discount  for  money  then  loaned,  there  would  in  such 
case  be  an  implied  warranty  of  the  genuineness  of  the  paper. 
"But,"  adds  the  learned  author,  "this  distinction  does  not  seem 
to  be  well  founded."  And  again,  at  page  589  of  the  same 
volume,  the  principle  is  broadly  stated  "that  any  transferrer 
of  a  note  or  bill  transferable  by  delivery,  warrants  that  it  is  no 
forgery.  If  it  turns  out  that  the  name  of  one  of  the  parties 
is  forged,  and  the  bill  becomes  valueless,  the  vendor,  though  no 
party  to  the  bill,  becomes  liable  to  the  vendee  as  upon  a  failure 
of  consideration."  He  then  proceeds  to  state,  without  further 
comment,  the  distinction  which  was  taken  in  the  case  of  Baxter 
v.  Duren,  supra,  and  of  which  he  had  previously  disapproved. 

So,  in  Edwards  on  Bills  and  Promissory  Notes,  page  291, 
it  is  said:  "The  party  assuming  to  transfer  a  negotiable  instru- 
ment thereby  asserts  it  to  be  genuine,  and  is  bound  to  make  his 
assertion  good."  And  on  page  289:  "Though  the  indorser 
transfers  the  note  upon  condition  that  it  is  to  be  collected  at 
the  risk  of  the  indorsee,  he  is  nevertheless  responsible  if  the  note 
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proves  to  be  a  forgery.  Shaver  v.  Ehle,  16  Johns.  R.,  201,  and 
20  N.  T.  R.,  226. 

In  England,  it  seems  to  be  well  settled,  by  the  latest  decisions 
on  the  subject,  that  the  vendor  of  a  bill  of  exchange  is  re- 
sponsible for  its  genuineness.  Thus,  in  Gompertz  v.  Bartlett, 
decided  in  1853,  it  was  held  by  the  Colirt  of  Queen's  Bench 
that  the  vendor  of  a  bill  of  exchange  impliedly  warrants  that 
it  is  of  the  kind  and  description  that  it  purports  on  the  face 
of  it  to  be.  24  Eng.  L.  and  B.  Rep.,  156;  23  L.  J.  Ex.,  65; 
see  also  Challis  v.  McCrum,  22  Kan.  157;  Bell  v.  Dagg,  60  N.  Y., 
528 ;  Bell  V.  Cafferty,  21  Ind.,  411.  And  in  Gumey  and  6thers 
V.  "Womersley,  24  L.  J.,  Q.  B.,  46,  decided  in  1854  by  the  same 
court,  it  was  held  that  the  vendor  of  a  bill  of  exchange,  though 
no  party  to  the  bill,  is  responsible  for  its  genuineness;  and  if 
it  turns  out  that  the  name  of  one  of  the  parties  is  forged,  and 
the  bill  becomes  valueless,  he  is  liable  to  the  vendee,  as  upon  a 
failure  of  consideration.  Both  these  cases  were  decided  on  the 
same  principle  which  is  applied  in  sales  of  personal  property 
generally,  that  the  vendor  impliedly  warrants  that  the  article 
sold  is  of  the  kind  and  description  whiclji  it  imports  and  is  under- 
stood by  the  parties  to  be. 

In  the  case  of  Baxter  v.  Duren,  29  Me.,  434,  supra,  it  was 
held  that  one  who  sells  a  promissory  note,  by  delivery,  upon 
which  the  names  of  indorsers  have  been  forged,  is  not  liable 
upon  an  implied  promise  to  refund  the  money  received  therefor, 
if  he  sold  the  same  as  property,  and  not  in  payment  of  a  pre- 
cedent debt,  and  did  not  know  of  the  forgery. 

The  same  doctrine  was  held  in  the  case  of  Ellis  v.  "Wild,  6 
Mass.,  321,  where  the  same  distinction  was  made  between  the 
sale  of  the  note  and  its  transfer  in  payment  of  a  debt.  But 
the  doctrine  is  no  longer  maintained  in  that  commonwealth. 
Cabot  Bank  v.  Morton,  4  Gray,  156;  Lobdell  v.  Baker,  1  Met., 
193 ;  Merriam  v.  Wolcott,  3  Allen,  258.  In  the  last  of  these 
cases,  Ellis  v.  "Wild  and  Baxter  v.  Duren  are  both  considered, 
and,  for  what  seems  to  us  good  reasons,  disapproved;  and  it 
is  held  that  there  is  no  valid  reason  for  the  distinction  taken 
in  those  cases. 

In  Aldrich  v.  Jackson,  5  R.  I.,  218,  the  doctrine  is  expressly 
stated  that  "the  vendor  of  a  bill  or  note,  by  the  very  act  of 
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sale,  impliedly  warrants  thfe  genuineness  of  the  signatures  of 
the  previous  parties  to  it." 

The  same  doctrine  is  held  in  Terry... v.,  Bissel,  26  Conn.,  23, 
and  in  Thrall  v.  Newell,  19  Yt.„  202. 

And  the  principle  upon  which  these  decisions  rest  has  its 
foundation, , as  we  think,  in  reason  and  justice,. 

In  the  sale  of  what  purports  to  be  a  promissory,  note,  it  is  not 
the  material  substance  of  the  paper  and  ink  for  which  the 
consideratiou  is  understood  by  the  parties  to  be  paid,  but  it 
is  the  chose  in  action  of  which  the  note  purports  to  be  the 
evidence,  that  is  the  real  subject  of  negotiation  and  transfer.. 
But  if  the  note  is  forged,  if  no  such  chose  in  action  exists,  if 
the  vendor  neither  owns  nor  parts  with  anything  of  the  kind, 
it  is  difficult  to  see  any  just  ground  upon  which  he  can  be 
allowed  to  retain  the  purchase  money.  He  has  undertaken  to 
sell  what  he  did  not  own,  and  that  which  in  fact  has  no  existence. 
The  maxim  of  caveat  emptor  is  inapplicable  to  such  a  case. 

The  present  case,  however,  is  much  stronger.  It  is  not  a 
case  of  sale  by  delivery  merely,  but  by  indorsement,  qualified, 
it  is  true,  so  as  to  exclude  the  liabilities  coiisequent  thereon 
under  the  commercial  law.  Still,  the  defendant  is  a  party  to 
the  note,  he  has  sold  and  transferred  it  as  such,  and  he  is  bound 
to  make  his  representation  good.  On  this  question  we  know  of 
no  conflict  in  the  authorities.  .  ^ 

The  judgment  of  the  court  below  must  then  be  i^eversed,  the 
demurrer  to  the  plaintiffs  petition  overruled,  and  a  procedendo 
awarded. 


Warranty  of  Capacity  of  Prior  Parties  by  Seller. 

ERWIN  V.  DOWNS. 

15  N.  T.  575.    1857. 

[Action  against  defendant  as  indorser  of  two  promissory 
notes,  signed  in  the  firm  name  by  two  married  women  doing 
business  as  a  mercantile  firm  under  the  name  of  Waller  &  Burr. 
Before  the  notes  matured  defendant  indorsed  them  to  plaintiff, 
who  paid  full  consideration,  but  had  notice  of  the  fact  that 
the  makers  were  under  legal  disability  to  contract.  The  notes 
were  duly  presented  for  payment,  which  was  refused,  and  de- 
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fendant  was  duly  notified.     There  was  judgment  for  plaintiff 
and  defendant  appealed.] 

SHANKLAND,  J.  The  note  was  void,  as  against  the  makers, 
because  they  were  married  women,  and  incapable  of  contracting 
obligations  in  that  form.  But  when  the  defendant  indorsed 
the  note,  he  impliedly  contracted  that  the  makers  were  eom- 
peteiit  to  contract,  and  had  legally  contracted,  the  obligation 
of  joint  makers  of  the  note.  He  also  assumed  the  legal  obliga- 
tion, in  most  respects,  of  the  drawers  of  the  bill.  The  fact, 
known  to  the  plaintiff  at  the  time  he  took  the  note,  that  the 
makers  were  married  women  did  not  deprive  him  of  the  charac- 
ter of  a  bona  fide  purchaser.  Nor  does  the  payee's  knowledge 
that  the  drawee  is.  a  married  woman  discharge  the  drawer  in 
case  of  non-payment  of  the  bill  by  the  drawee.  Nor  is  the 
indorser  discharged,  though  the  name  of  the  maker  is  forged: 
I  Comst.  113.  The  fact  is  not  found  that  the  plaintiff  was  aware 
the  note  was  accommodation  paper.  The  plaintiff  was  a  bona 
fide  purchaser  within  the  law  merchant.  Neither  the  complaint 
nor  the  finding  of  the  referee  tell  us  who  transferred  the  notes 
to  the  plaintiff.  The  legal  presumption  is  that  he  received  them 
from  some  legal  holder  in  due  course  of  business. 

The  judgment  should  be  affirmed. 

Judgment  afSrmed. 
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PRESENTMENT,  NOTICE  OF  DISHONOR,  AND  PROTEST. 

Time  for  Presentment — Paper  Payable  on  Demand. 

MONTELIUS  V.  CHARLES. 

76  lU.  303.    1875. 

SCOTT,  J.  This  action  was  upon  an  inland  bill  of  exchange, 
in  the  name  of  a  remote  assignee,  against  the  drawers.  One 
important  question  is  whether  the  holders  had  been  guilty  of 
such  laches  before  presenting  it  to  the  drawee  for  payment,  as 
would  bar  a  recovery  against  the  dra^^ers. 

Defendants  were  engaged  in  the  banking  business  at  Piper 
City,  in  this  State.  On  the  8th  day  of  September,  1873,  on 
the  application  of  James  McBride,  they  drew  their  draft  on 
the  Franklin  Bank  of  Chicago,  payable  at  sight,  to  the  order 
of  John  Strank,  who  then  resided  at  Canton  in  Dakota.  It 
was  on  the  same  day  deposited  in  the  post-ofiSce,  directed  to 
the  payee  at  Canton,  who  received  it  after  some  delay,  attrib- 
utable alone  to  the  fault  of  the  mails.  Having  passed  through 
the  hands  of  several  holders,  it  was  presented  on  the  13th  day 
of  October,  1873,  to  the  bank  for  payment,  which,  being  refused, 
it  was  protested  and  notice  given  through  the  post-office  to 
the  drawers  and  the  several  indorsers.  In  the  meantime  the 
Franklin  Bank,  on  which  the  draft  had  been  drawn,  had  failed 
and  gone  into  bankruptcy. 

The  law  is  settled  by  an  unbroken  line  of  decisions  that  all 
drafts,  whether  foreign  or  inland  bills,  must  be  presented  to 
the  drawee  within  a  reasonable  time,  and  in  case  of  non-payment 
notice  must  be  given  promptly  to  the  drawer,  to  charge  him. 
But  what  is  a  reasonable  time  under  all  the  circumstances  is 
sometimes  a  most  difficult  question.  The  general  doctrine  is 
each  case  must  depend  on  its  own  peculiar  facts,  and  be  judged 
accordingly. 
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In  Strong  v.  King,  35  lU.  9,  it  was  declared  to  be  a  general 
rule,  the  holder  of  a  sight  draft  must  put  it  in  circulation  or 
present  it  for  payment,  at  farthest,  on  the  next  business  day 
after  its  reception,  if  within  the  reach  of  the  person  on  whom 
it  is  drawn.  In  the  case  at  bar,  the  draft  was  put  in  circula- 
tion, and  the  point  is  made,  the  mere  fact  it  was  not  presented 
for  payment  until  after  the  lapse  of  thirty-five  days,  is  per  se 
such  laches  on  the  part  of  the  holders  as  would  discharge  the 
drawers. 

In  Muilman  v.  D'Eguino,  2  H.  Black.  565,  Etre,  C.  J., 
said:  "Courts  have  been  very  cautious  in  fixing  any  time  for 
an  inland  bill,  payable  at  a  certain  period  after  sight,  to  be 
presented  for  acceptance,  and  it  seems  to  me  more  necessary 
to  be  cautious  with  respect  to  foreign  bills  paj'able  in  that 
manner.  If,  instead  of  drawing  their  foreign  bills  payable  at 
usances  in  the  old  way,  merchants  choose,  for  their  own  con- 
venience, to  draw  them  in  this  manner  and  make  the  time  com- 
mence when  the  holder  pleases,  I  do  not  see  how  the  Courts 
can  lay  down  any  precise  rule  on  the  subject.  I  think,  indeed, 
the  holder  is  bound  to  present  the  bill  in  a  reasonable  time, 
in  order  that  the  period  may  commence  from  which  the  payment 
is  to  take  place.  The  question  what  is  a  reasonable  time,  must 
depend  on  the  peculiar  circumstances  of  the  case,  and  it  must 
always  be  for  the  jury  to  determine  whether  laches  is  imputable 
to  the  plaintiff." 

BULLER,  J.  "Due  diligence  is  the  only  thing  to  be  looked 
at,  whether  the  bill  be  a  foreign  or  an  inland  one,  and  whether 
it  be  payable  at  sight,  at  so  many  days  after,  or  in'  any  other 
manner.  But  here  I  must  observe  that  I  think  a  rule  may 
thus  far  be  laid  down  with  regard  to  all  bills  payable  at  sight, 
or  at  a  certain  time  after  sight,  namely,  that  they  ought  to 
be  put  in  circulation.  If  they  are  circulated  the  parties  are 
known  to  the  world  and  their  credit  is  looked  to;  and  if  a  bill 
drawn  at  three  days'  sight  were  kept  out  in  that  way  for  a 
year,  I  cannot  say  there  would  be  laches.  But  if,  instead  of 
putting  it  in  circulation,  the  holder  were  to  lock  it  up  for  any 
length  of  time,  I  should  say  he  was  guilty  of  laches." 

Bills,  both  inland  and  foreign,  having  the  quality  of  nego- 
tiability, are  intended  in  some  degree,  to  be  used  as  a  part  of 
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the  circulation  of  the  country,  and  are  indispensable  in  the 
conduct  of  extended  cpmdercial  transactions.  They  afford  a 
safe  and  convenient  mode  of  making  payments  of  indebtedness 
between  distant  points.  Banking  houses  that  for  a  consideration, 
issue  such  bills,  must  be  understood  to  do  so  in  accordance  with 
the  known  custom  of  the  country — that  they  will  be  piit  in 
circulation  for  a  limited  period.  If  this  were  not  so  their 
value  would  be  greatly  depreciated,  and  their  utility  in  com-  , 
mercial  transactions  would  be  destroyed.  "Were  it  understood 
the  purchaser  of  such  a  bill  was  bound  to  make  all  possible 
despatch  to  present  it  to  the  drawee  or  lose  his  recourse  on  the 
drawer,  no  prudent  man  would  feel  safe  in  taking  one.  He 
may  know  the  drawer  from  whom  he  purchases  the  bill,  and  bo 
willing  to  rely  on  his  responsibility,  but  in  many  instances  he 
has  and  can  have  no  knowledge  of  the  drawer's  correspondent, 
the  drawee.  Commercial  usage,  has,  therefore,  placed  the  re- 
sponsibility upon  the  drawer,  and  he  is  presumed,  in  considera- 
tion of  the  premium  paid,  to  assume  all  risks  as  to  the  solvency 
of  the  drawee  for  such  reasonable  time  as  the  bill  shall  be  kept 
in  circulation.  There  can  be  no  doubt,  if  the  holder  locks  it  up 
and  keeps  it  out  of  circulation,  he  assumes  all  risks,  and  in  case 
the  bill  is  dishonored,  his  laches  in  that  regard  would  bar  a 
recovery  against  the  drawer.  Such  bills  are  not  issued  with  a 
view  to  be  held  as  a  permanent  security,  with  a  continuing 
liability  on  the  drawer.  Illustrative  of  the  law  of  this  branch 
of  the  case,  is  Shute  v.  Robbins,  3  C.  &  >P.  80. 

The  difficulty  is  to  determine  for  what  length  of  time  such 
a  bill  may  be  kept  in  circulation,  consistently  with  a  continuing 
liability  on  the  drawer.  The  rule  adopted,  as  we  have  seen, 
is,  it  must  be  presented  in  a  reasonable  time  under  all  the 
circumstances.  But  Courts,  not  infrequently,  experience  great 
perplexity  in  making  a  distinction  between  a  reasonable  time 
for  the  presentation  of  such  paper  and  laches  on  the  part  of 
the  holder.  Every  case  differs  so  essentially  in  its  facts,  it 
has  given  rise  to  many  apparently  contradictory  decisions,  but 
through  all  of  them  is  noticeable  the  efforts  of  the  Courts  lo 
ascertain  whether  the  bill  was  kept  in  circulation  for  only  a 
reasonable  period  in  the  regular  course  of  business.  When 
that  fact  is  once  established  the  liability  of  the  drawer  is  re- 
garded as  continuing.    It  will  be  found  the  decisions  differ  ^nly 
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in  what  the  various  Courts  deemed  reasonable  in  each  particular 
case. 

In  Robinson  v.  Ames,  20  Johns.  147,  the  bill  declared  on 
was  drawn  on  the  6th  of  March,  but  not  presented  for  payment 
to  the  drawees  until  the  20th  of  May.  In  the  meantime  the 
drawees  had  failed,  but  in  a  well-reasoned  opinion  the  Court 
came  to  the  conclusion  there  was  no  such  laches  as  would  dis- 
charge the  drawer. 

,  In  Jordon  v.  Wheeler,  20  Tex.  698,  the  bill  in  suit  was  put 
in  circulation  and  indorsed  by  defendants  without  having  been 
presented  for  aciieptance  before  it  came  to  the  hands  of  the 
plaintiff;  that  a  little  more  than  a  month  elapsed'  before  he 
presented  it  for  payment,  and  that  was  declared  to  be  according 
to  usage. 

In  Nichols  v.  Blackmore,  27  Tex.  586,  the  Court  was  of 
opinion  a  delay  of  forty-seven  or  forty-eight  days  was  not  such 
laches  as  would  forfeit  the  right  of  the  holder  to  recourse  against 
the  drawer  in  default  of  payment  by  the  drawees. 

Many  other  cases  of  the  same  import  might  be  cited,  but 
these  are  sufficient  for  our  present  purpose.  They  establish, 
beyond  doubt,,  the  fact,  there  is  no  fixed  period  in  which  the 
bill  must  be  presented  for  payment,  but  that  each  case  must 
be  decided  on  its  own  peculiar  facts  in  the  light  of  commercial 
usage. 

In  the  case  at  bar  the  bill  was  immediately  put  in  circulation. 
It  was  mailed  to  the  payee  on  the  day  it  bore  date,  to  his  proper 
address  in  Dakota.  Some  delay  occurred,  attributable  to  inter- 
ruption in  the  transmission  of  the  mails,  but  this  fact  could  not 
he  imputed  to  the  payee  as  laches.  On  the  receipt,  the  payee 
immediately  undertook  and  availed  of  the  first  opportunity  to 
negotiate  the  bill.  It  was  kept  in  circulation,  and  no  delay 
was  suffered  other  than  that  incident  to  the  transaction  of 
business  in  a  sparsely  populated  territory  like  Dakota.  The  facts 
and  circumstances  proven  show  no  laches  on  the  part  of  any 
holder  that  would  operate  to  discharge  the  drawers. 

Aside  from  the  presumption  that  will  be  indulged,  the  drawers 
must  have  known  the  bill  was  liable  to  be  put  in  circulation 
for  a  limited  period.  The  evidence,  though  conflicting,  war- 
ranted the  Court  in  finding  the  draft  was  sold  with  the  knowl- 
edge that  it  was  to  be  ^ent  to  the  payee  in  Dakota.    That  being 
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so,  on  every  principle  of  justice,  waiving  all  consideration  of 
commercial  usage,  defendants  ought  to  be  held  to  have  taken 
upon  themselves  the  risk  of  the  failure  of  the  drawee  for  such 
reasonable  time  as  it  would  take  the  bill  to  go  there  and  be 
returned  in  the  usual  course  of  business,  all  things  considered, 
and  to  be  presented  to  the  drawee  at  Chicago.  We  entertain 
no  doubt  their  obligation  is  to  this  extent.  It  would  be  absurd 
to  suppose  it  was  within  the  contemplation  of  the  drawers  the 
bill  was  to  be  sent  directly  to  the  drawee  at  Chicago  for  pay- 
ment. The  law  imposed  no  such  duty  upon  the  party  procuring 
it.  He  cbuld  rightfully  send  it  to  his  cre^or  and  be  guilty 
of  no  laches. 

No  error  appearing  in  the  record,  the  judgment  wiU  be 
afSrmed. 

Judgment  afiBrmed. 

Time  for  Presentment  When  Instrument  Payable  at  a  Bank. 
SALT  SPRINGS  NATIONAL  BANK  v.  BURTON. 
58  N.  Y.  430.    1874. 

Appeal  from  judgment  of  the  general  term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  decision  of  the  Court 
upon  trial  at  circuit  without  a  jury. 

This  action  was  brought  upon  a  promissory  note  made  by 
defendant  Phelan  and  indorsed  by  defendant  Burton,  who  alone 
defended.  The  note  was  made  payable  at  the  First  National 
Bank-pf  Waterloo. 

The  Court  found  the  following  facts,  among  others:  That 
it  was  the  ordinary  custom  of  said  bank  to  commence  its  busi- 
ness at  nine  o'clock  in  the  forenoon  of  the  day  and  to  close  the 
same  at  four  o'clock  in  the  afternoon;  that  on  the  day  said 
note  fell  due  the  defendant  Burton  was  ready  to  pay  the  same, 
and  sent  Phelan,  the  maker  of  the  note,  to  said  bank  several 
times  during  banking  hours  to  see  if  said  note  was  there  and 
ascertain  the  amount  of  the  same,  but  he  was  informed  each 
time  that  the  note  was  not  in  the  bank;  that  on  said  day 
Thomas  J.  Leach,  the  cashier  of  the  plaintiff,  went  to  Waterloo, 
having  said  note  in  his  possession,  but  did  not  arrive  there  till 
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about  five  o'clock  in  the  afternoon.  He  went  to  the  said  bank 
and  obtained  entrance.  He  found  therein  Myndert  D.  Mercer, 
■who  was  the  cashier  of  said  bank  and  also  a  notary  public. 
He  then  and  there  presented  to  said  Mercer  said  note  and 
demanded  payment  thereof,  and  payment  was  refused  for  the 
reason  that  no  funds  had  been  left  with  the  bank  to  pay  the 
same;  thereupon  said  Mercer  protested  said  note.  This  was 
the  first  time  that  said  note  was  presented  to  said  bank  for 
payment  on  that  day. 

As  a  conclusion  of  law,  the  Court  held  the  defendant  Burton 
liable  and  directed  judgment  for  the  amount  of  the  note. 

RAPALLO,  J.  When  a  note  is  made  payable  at  a  bank,  the 
general  rule  is  that  in  order  to  charge  the  indorser  the  notis 
should  be  presented  for  payment  at  the  bank  during  its  cus- 
tomary business  hours,  for  if  the  holder  goes  to  the  bank  after 
those  hours  and  finds  it  closed  or  no  one  there  authorized  to 
answer  to  the  demand,  he  can  make  no  valid  demand  and  the 
indorser  will  be  discharged:  Parker  v.  Gordon,  7  East,  385; 
Byles  on  Bills,  205,  206.  In  other  cases  the  holder  has  the 
whole  day  to  present  the  bill  or  note,  the  only  limitation  being 
that  he  must  present  it  at  a  reasonable  hour,  and  this  may 
depend  upon  the  circumstances  of  the  case :  "Wilkins  v.  Jadis, 
2  B.  &  Ad.  188.  But  even  in  the  case  of  paper  payable  at 
bank,  if  after  business  hours  the  holder  obtains  admittance  and 
finds  in  the  bank  a  person  authorized  to  answer,  a  demand  of 
such  person  and  Refusal  for  want  of  funds  will  in  general  be 
sufficient :  Bank  of  Syracuse  v.  HoUister,  17  New  York,  46; 
Byles  on  Bills,  212  (ed.  of  1836) ;  Shepherd  v.  Chamberlain,  8 
Gray,  225;  Flint  v.  Rogers,  15  Maine,  67;  Allen  v.  Avery,  47 
lb.  287;  Henry  v.  Lee,  2  Chitty,  124;  Garnett  v.  Woodcock,  1 
Stark,  475. 

In  the  present  case  the  customary  business  hours  of  the  bank 
at  which  the  note  was  payable  ended  at  four  o'clock  p.  m.  The 
note  was  not  brought  there  for  presentation  until  five  p.  m.,  but 
the  holder  was  then  admitted  into  the  bank,  and  there  found 
the  cashier,  of  whom  he  demanded  payment,  which  was  refused 
on  the  ground  that  no  funds  had  been  left  with  the  bank  to 
pay  the  same.  The  only  question  raised  in  the  ease  is  as  to 
the  sufficiency  of  that  demand  under  the  special  circumstances. 
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It  is _nQt. disputed  that  the  cashier  was  a  proper  person  of 
whom  to  make  the  demand,  but  it  is  considered  on  the  part  of 
the  appellant  that  there  exists  a  feature  in  this  case  which  dis- 
tinguishes it  from  all  those  in  which  a  demand  after  business 
hours  has  been  held  sufficient,  viz.,  that  up  to  the  close  of  busi- 
ness hours  on  the  day  of  the  maturity  the  indorser  had  been 
endeavoring  to  find  the  note  for  the  purpose  of  paying  it,  but 
that  it  was  not  at  the  bank,  and-  it  is  claimed  that  if  it  had 
been  presented  at  the  bank  during  business  hours  it  would  have 
been  paid.  This  claim  is  founded  upon  the  fiuding  of  the  Court 
that  on  the  day  the  note  fell  due  the  indorser  was  ready  to 
pay  it,  and  sent  the  maker  to  the  bank  several  times  during 
banking  hours  to  see  if  the  note  was  there  and  ascertain  the 
amount  of  the  same,  but  was  informed  each  time  that  the  note 
was  not  in  the  bank. 

It  was  stipulated  on  the  trial  that  these  inquiries  were  made 
to  enable  the  indorser  to  pay  the  note,  and  that  they  were  con- 
tinued up  to  the  time  the  bank  closed,  and  we  think  the  fair 
interpretation  of  the  finding  is  that  Burton,  the  indorser,  had 
the  funds  wherewith  to  pay  the  note  and  endeavored  to  do'so, 
but  was  prevented  by  the  failure  of  the  holder  to  present  the 
note  at  the  bank  during  business  hours.  The  question  now 
before  us  is  whether  those  facts  make  the  case  an  exception  to 
the  general  rule  that  a  valid  demand  can  be  made  after  business 
hours  if  the  holder  obtains  admittance  into  the  bank  and  there 
finds  a  person  authorized  to  answer  to  the  demand. 

Had  the  maker  gone  to  the  bank  prepared  to  pay  the  note, 
and  waited  there  for  that  purpose  until  the  close  of  business 
hours  and  then  left,  or  had  he  placed  funds  in  the  bank  and 
allowed  them  to  remain  there  until  the  close  of  biisiness  hours; 
and  then  withdrawn  them  in  consequence  of  the  non-presentation 
of  the  note,  we  are  of  opinion  that  a  subsequent  presentation 
for  payment  would  not  have  been  sufficient  to  charge  the  in- 
dorser. The  leading  English  case  upon  this  subject  is  Parker 
V.  Gordon,  7  East  387,  decided  in  1806,  in  which  Lord  Ellen- 
BOEOUGH  says :  "  If  a  party  choose  to  take  an  acceptance,  payable 
at  an  appointed  place,  it  is  to  be  presumed  that  he  will  inform 
himself  of  the  proper  time  for  receiving  payment  at  such  place, 
and  he  must  apply  accordingly,  and,  if  by  going  there  out  of 
due  time  the  bill  be  not  paid,  it  is  his  own  fault,  and  he  cannot 
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proceed  as  upon  a  dishonor  of  it.  *  *  *  It  is  fishing  for  the 
dishonor  of  a  bill  made  payable  at  a  banker's  to  present  it  there 
for  payment  at  a  time  when  it  is  known,  in  the  usual- course 
of  business,  that  it  cannot  be  paid. ' ' 

This  decision  was  followed  in  1813,  in  Blford  v.  Teed,  1  Maule 
&  Selw.  28,  where  the  business  hours  of  a  bank  are  confpared 
to  the  horae  juridicae  of  the  Courts  of  Justice. 

The  first  case  in  which  this  rule  was  qualified  is  Garnett  v. 
Woodcock,  1  Starkie,  475,  where  Lord  Ellenboeough,  in  1816, 
held,  at  nisi  prius,  that  a  presentment  at  a  banker's  after  bank- 
ing hours  was  sufficient,  provided  a  person  was  stationed  there 
by  the  banker  to  return  an  answer. 

Upon  these  cases  are  founded  all  those  which  follow  upon  the 
subject  of  the  presentment  of  commercial  paper  made  payable 
at  a  bank. 

It  is  to  be  observed  that  in  the  two  cases  first  cited  (Parker 
V.  Gordon  and  Elford  v.  Teed)  the  action  was  brought  by  the 
indorsee  of  a  bill  of  exchange  against  the  drawer,  and  the 
drawer  was  held  to  be  discharged  by  the  failure  to  present 
the  bill  during  business  hours;  while  in  the  last  case  (Garnett 
V.  Woodcock)  the  action  was  against  the  acceptor.  In  this 
State,  where  a  note  or  bill  is  payable  at  a  particular  time  and 
place,  a  demand  at  the  place  a!ppointed  is  not  necessary  to  sus- 
tain an  action  against  the  acceptor  or  maker:  Wolcott  v.  Van 
Santvoord,  17  Johns.  248;  Caldwell  v.  Cassidy,  8  Cow.  271. 
But  in  England,  at  the  time  of  the  decision  in  Garnett  v.  "Wood- 
cock (though  since  changed  by  statute),  such  demand  was  neces- 
sary: Bowes  V.  Howe,  5  Taunt.  30;  Sanderson  v.  Bowes,  14 
East.  500;  Dickinson  v.  Bowes,  16  lb.  108;  Rowe  v.  Young,  2 
B.  &  B.  165 ;  s.  c,  2  Bligh,  391 — a  doctrine  to  which  Lord  Ellen- 
borough  had  been,  individually,  decidedly  adverse:  Lyon  v. 
Sundius,  1  Camp.  N.  B.  423.  The  presentment  in  Garnett  v.  / 
Woodcock,  was  at  eight  in  the  evening,  to  a  boy,  who  replied 
that  he  had  no  orders,  and  this  was  held  by  Lord  Ellenborough 
sufficient,  in  an  action  against  the  acceptor.  But  had  the  action 
been  against  the  drawer,  and  had  he  shown  that  the  acceptor 
had  funds  and  would  have  paid  the  bill  in  ease  it  had  been 
presented  during  business  hours,  the  decision  would  probably 
have  been  different.  In  The  Bank  of  Syracuse  v.  HoUister,  17 
N.  Y.  46,  where  the  presentment  was  out  of  business  hours,  stress- 
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is  laid  ■apon  the  facts  that  no  person  had  inquired  for  the  note 
during  business  hours,  and  that  the  maker  had  no  funds  in  the 
bank,  and  in  none  of  the  cases,  where  a  demand  out  of  business 
hours  has  been  sustained,  does  it  appear  that  any  effort  had 
been  made  to  pay  the  note,  except  in  the  case  of  The  Bank  of 
Utica  V.  Smith,  18  J.  R.  230,  and  Newark  India  Rubber  Mfg. 
Co.  V.  Bishop,  3  E.  D.  Smith,  48.  The  case  in  18  Johnson 
was  decided  upon  the  ground  that  the  presentment  was  in  fact 
made  during  business  hours,  and  that  the  person  having  the 
funds  should  have  waited  the  customary  fifteen  minutes  after 
three,  during  which  the  bank  was  kept  open  for  the  presentment 
of  paper.  The  case  in  3  E.  D.  Smith  presents  the  very  point 
which  arises  in  the  one  now  at  bar,  and  affords  a  clear  illus- 
tration of  it.  That  was  an  action  against  two  indorsers  of  a 
note,  payable  at  bank.  One  of  the  indorsers  (Bishop)  placed 
funds  in  the  hands  of  the  paying  teller  for  the  purpose  of 
paying  the  note.  These  funds  were  not  deposited  to  the  credit 
of  the  maker,  nor  entered  on  the  books  of  the  bank;  the  teller 
was  the  agent  simply  of  Bishop,  the  indorser,  to  pay  the  note 
if  regularly  presented.  The  teller  remained  at  the  bank  until 
the  close  of  business  hours,  and  then  left,  the  note  not  having 
been  presented.  After  he  had  left  the  note  was  presented, 
and  a  clerk,  being  still  there,  examined  the  account  of  the 
maker,  and  not  finding  sufficient  funds  to  his  credit,  answered, 
no  funds.  Bishop  afterward,  finding  that  the  note  had  not  been 
presented  during  business  hours,  withdrew  the  funds  which 
he  had  placed  in  the  hands  of  the  paying  teller. 

A  verdict  having  been  rendered  against  both  indorsers.  Wood- 
EUFP,  J.,  refused  to  set  it  aside  as  to  Bishop,  but  did  set  it 
aside  as  to  the  other  indorser,  and  afterward,  in  a  very  clearly 
reasoned  opinion,  delivered  at  general  term,  demonstrated  the 
justice  of  his  conclusion. 

As  to  Bishop,  he  had  himself  undertaken  to  pay  the  note, 
and  on  learning  that  it  had  not  been  duly  presented,  withdrew 
the  funds  which  he  had  appropriated  to  its  payment.  But 
as  to  the  other  indorser,  the  case  was  different.  If  the  note 
had  been  presented  within  the  usual  business  hours,  it  would 
have  been  paid  out  of  funds  provided' either  by  the  maker  or 
the  first  indorser  in  his  behalf,  and  the  second  indorser  would 
have  been  discharged.    It  was  by  the  omission  of  the  holder  thua 

576 


LEADING  ILLUSTRATIVE  CASES  99 

to  present  it,  and  from  that  cause  alone,  that  the  note  was  not 
paid  at  its  maturity.  The  second  indorser  should  not  be  held 
under  those  circumstances.  In  the  case  at  bar,  the  findiag  is 
not  that  the  maker  was  ready  to  pay,  but  that  the  defendant, 
the  indorser,  was  endeavoring  to  pay  the  note.  Ifx  he  was 
provided  with  funds  for  that  purpose  he  must  have  retained 
them.  He  knew  that  the  note  was  not  paid,  and  did  not  expect 
the  maker  to  pay  it,  but  had  himself  undertaken  to  do  so.  Under 
these  circumstances,  his  readiness  to  pay  does  not,  in  our  judg- 
ment, distinguish  the  case  from  that  of  The  Bank  of  Syracuse 
v.  HoUister,  and  those  upon  which  it  was  based.  The  defendant 
cannot  have  sustained  any  injury,  unless  it  be  the  expenses  of 
protest,  which  are  trifling,  and  about  which  no  point  seems  to 
have  been  made  at  the  trial. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  af&rmed. 

Notice  of  Dishonor,  Time  for  Sending. 

LAWSON  &  COVODE  v.  FARMERS'  BANK  OF  SALEM. 

1  Ohio  St.  206.  1853. 

Error  to  the  Court  of  Common  Pleas  of  Columbiana  County, 
reserved  in  the  District  Court  for  decision  by  the  Supreme 
Court. 

The  original  action  was  assumpsit,  for  recovery  against  Law- 
son  &  Covode,  as  indorsers  of  a  bill  of  exchange,  which  is  as 
follows : 

"Wellsville,  April  25, 1848. 
"$4,000.00.    Ninety  days  after  date,  pay  to  the  order  of  Law- 
son  &  Covode,  four  thousand  dollars,  value  received,  and  place 
the  same  to  the  account  of - 

"Yours,  etc.  W.  F.  Jordan. 

"To  J.  Jordan  &  Son,  Pittsburg, 

"Pay  to  Farmers'  Bank  of  Salem, 

"Lawson  &  Covode." 
"Accepted  by  J.  Jordan  &  Son." 

The  declaration  counts  upon  the  instrument  above. mentioned, 
and  also  contains  the  common  counts. 

Pleas — Non-assumpsit.  .  ' 
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It  appears  that  this  bill  of  exchange,  which  was  drawn  and 
indorsed  in  this  State,  was  discounted  by  the  Bank  of  Salem, 
and  the  money  paid  to  the  acceptors  thereof;  subsequently  it 
was  indorsed  by  the  Bank  of  Salem  to  the  Exchange  Bank  of 
Pittsburg,  in  the  State  of  Pennsylvania,  for  collection,  Jordan 
&  Son,  the  acceptors,  living  in  the  city  of  Pittsburg.  It  matured 
in  the  hands  of  the  Exchange  Bank  of  Pittsburg  on  the  27th  day 
of  July,  1848,  and  being  dishonored  by  the  acceptors  in  Pitts- 
burg, was  protested  for  non-payment  by  Webb  Closey,  a  notary 
public  of  that  city.     *     *     * 

The.  bill  of  exceptions  taken  upon  the  trial  shows  that  the 
defendants  below  excepted  to  the  ruling  of  the  Court  as  to  the 
admissibility  of  the  testimony  to  which  they  objected,  and  also 
to  that  part  of  the  charge  of  the  Court  to  the  jury,  which  is  as 
follows : 

"It  will  be  proper  to  consider  further  whether  any  legal 
notice  was  given  and  due  diligence  used  to  fix  the  liability  of 
these  defendants.  If  it  appear  from  the  proof  that  the  demand 
was  made  on  the  27th  of  July,  the  last  day  of  grace,  and  pay- 
ment refused,  and  that  notice  to  the  defendants  of  such  demand 
and  non-payment  was  deposited  in  the  post-office  at  Pittsburg, 
at  any  time  on  the  28th  of  July,  it  was  proper  and  sufficient  no- 
tice. The  law  gives  the  entire  day  after  the  day  of  dishonor, 
which  was  the  27th  of  July,  to  the  notary  to  deposit  the  notice 
in  the  post-office. 

"It  is  therefore  immaterial  whether  the  notice  in  this  case  was 
deposited  by  the  notary  before  the  closing  of  the  mail  at  the 
post-office  at  Pittsburg,  before  or  after  niae  or  ten  o'clock  A.  M., 
of  that  day,  if  the  notice  is  proven  to  be  in  the  office  on  the 
28th.  And,  moreover,  if  the  proof  satisfy  the  jury  that  the  no- 
tice of  the  dishonor  of  this  bill  could  not  be  conveniently  de- 
posited in  the.  office  on  the  28th  of  July  in  time  for  the  mail  of 
that  day  (as  we  have  already  substantially  said),  then  it  was  in 
proper  time  if  said  notice  was  deposited  in  time  to  be  sent  out 
by  the  next  mail  after  the  28th  of  July.  In  this  connection  it 
may  be  proper  to  observe  to  the  jury  that  the  plaintiffs  are  in  no 
way  to  be  affected  by  the  delays,  mistakes,  or  oversights  of  the 
post-office  or  its  agents.  And,  if  it  appear  that  the  notice  given 
or  attempted  to  be  given  to  these  defendants  was  not  sent  by  the 
direct  mail  from  Pittsburg  to  Wellsville,  but  by  the  mail  from 
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Pittsburg  to  Salem,  and  from  thence  to  Wellsville,  that  fact  will 
not  defeat  the  plaintiff's  right  of  recovery,  if  the  notice  to  the 
defendants  was  deposited  in  the  post-office  at  Pittsburg  in  proper 
time,  directed  to  the  Bank  of  Salem,  and  by  that  bank  forwarded 
to  the  defendants  at  Wellsville,  by  the  next  mail,  after  the 
receipt  of  the  said  notice  at  Salem. ' ' 

A  verdict  was  returned  for  the  plaintiff  for  $4,513.33;  on 
which  judgment  was  rendered  by  the  Court  of  Common  Pleas  at 
the  September  Term  thereof,  1850 ;  to  reverse  which  this  writ  of 
error  is  brought. 

BARTLEY,  j.  *  *  *  Touching  the  second  question,  then, 
did  the  Court  of  Common  Pleas  err  in  charging  the  jury  that  if 
the  notice  to  the  indorsers  of  the  demand  and  non-payment  of  the 
biU  was  deposited  in  the  post-office  at  Pittsburg  at  any  time  dur- 
ing the  day  after  the  day  of  dishonor,  without  regard  to  the 
time  of  the  departure  of  the  mail  for  that  day,  it  would  be  suffi- 
cient notice ;  and,  moreover,  that  if  it  was  found  inconvenient  to 
deposit  the  potice  in  the  post-office  in  time  for  the  mail  of  1;hat 
day,  it  was  in  proper  time  if  the  notice  was  deposited  in  time  to 
be  sent  off  by  the  next  mail  of  the  day  next  after  the  day  follow- 
ing the  day  of  the  dishonor  of  the  biU? 

This  involves  a  very  important  question  of  the  law  merchant, 
and  it  is  not  a  little  surprising  that  there  should  remain  any 
doubt  or  uncertainty  at  this  late  day  upon  a  question  of  such 
vital  importance  to  the  interest  of  commercial  Qountries  respect- 
ing the  duties  and  liabilities  of  holders  and  parties  to  dishonored 
paper.  And  it  is  a  matter  of  no  small  moment  that  a  question 
which  enters  so  largely  as  does  this  into  the  every-day  business 
transactions  of  different  commercial  States  and  countries  should 
be  settled,  not  only  upon  a  certain  and  unvarying,  but  also  upon 
a  uniform  basis. 

The  liability  of  the  indorser  is  strictly  conditional — dependent 
both  upon  due  demand  of  payment  upon  the  maker  or  acceptor, 
and  also  due  and  legal  notice  of  the  non-payment.  The  purpose 
and  object  of  such  demand  and  notice  is  to  enable  the  indorser 
to  look  to  his  own  interest,  and  take  immediate  measures  for  his 
indemnity.  The  demand  and  notice  being  conditions  precedent 
to  the  indorser 's  liability,  it  is  incumbent  on  the  holder  to  make 
clear  and  satisfactory  proof  of  them  before  he  can  recover.    The 
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plaintiffs  in  error  in  this  case,  being  accommodation  indorsers, 
may  well  insist  upon  strict  proof  of  due  diligence  ia  giving  notice 
of  the  dishonor  of  the  bill. 

The  law  does  not  require  the  utmost  diligence  in  the  holder 
in  giving  notice  to  the  dishonor  of  a  bill  or  note.  All  that  is 
requisite  is  ordinary  or  reasonable  diligence.  And  this  is  not 
only  the  rule  and  requirement  of  the  law  merchant,  but  a  statu- 
tory provision  of  this  State.  But  what  amounts  to  due  diligence 
or  reasonable  notice  is,  when  the  facts  are  ascertained,  purely  a 
question  of  law,  settled  "with  a  view  to  practical  convenience 
and  the  usual  course  of  business. ' ' 

The  question  was  at  one  time  strenuously  contested  whether 
due  diligence  did  not  require  that,  where  the  parties  reside  in 
the  same  place,  the  notice  of  non-payment  should  be  given  on 
the  day  of  the  dishonor  of  the  bill ;  and  where  the,  parties  reside 
in  difiEerent  places,  should  be  sent  by  the  mail  of  that  day,  or  the 
first  possible  or  practicable  mail  after  the  default:  Tindal  v. 
Brown,  1  Term.  R.  167 ;  Darbishire  v.  Parker,  6  East.  3 ;  Marius 
on  Bills,  24.  But  the  rule  was  established,  and  is  supported  by 
great  weight  of  authority,  that  where  the  parties  reside  in  differ- 
ent places,  and  the  post  is  the  mode  of  conveyance  adopted,  al- 
though it  was  in  no  case  necessary  to  send  the  notice  by  the  post 
of  the  same  day  of  the  dishonor,  or  of  the  knowledge  of  the  dis- 
honor, the  holder  being  entitled  to  the  whole  of  that  day,  being 
the  day  of  the  dishonor  or  knowledge  of  the  dishonor,  to  pre- 
pare his  notice,  yet  that  the  notice  would  be  insufficient  unless 
put  into  the  post-office  in  time  to  go  by  the  next  mail  after  that 
day.  And  this  is  in  conformity  with  the  rule  laid  down  by  Mr. 
Chitty,  in  his  learned  treatise  on  bills  of  exchange,  in  the  follow- 
ing explicit  language:  "When  the  parties  do  not  reside  in  the 
same  place,  and  the  notice  is  to  be  sent  by  general  post,  then  the 
holder  or  party  to  give  the  notice  must  take  care  to  forward 
notice  by  the  post  of  the  next  day,  after  the  dishonor,  or  after 
he  receives  notice  of  such  dishonor,  whether  that  post  sets  off 
from  the  place  where  he  is  early  or  late ;  and  if  there  be  no  post 
on  such  next  day,  then  he  must  send  off  notice  by  the  very  next 
post  that  occurs  after  that  day:"    Chitty  on  Bills,  485. 

This  is  in  accordance  with  the  rule  as  settled  by  the  Supreme 
Court  of  the  United  States.  In  Lenox  v.  Roberts,  2  Wheaton, 
373,  Chief  Justice  Marshall  says:     "It  is  the  opinion  of  the 
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Court  that  notice  of  the  default  of  the  maker  should  be  put  into 
the  post-office  early  enough  to  be  sent  by  the  mail  of  the  day 
succeeding  the  last  day  of  grace."  And  in  the  case  of  The 
Bank  of  Alexandria  v.  Swan,  9  Peters,  33,  Mr.  Justice  Thompson 
approved  of  the  general  rule  laid  down  in  the  case  of  Lenox  v. 
Roberts,  holding  that  notice  of  the  dishonor  need  not  be  for- 
warded on  the  last  day  of  grace,  but  should  be  sent  by  the  mail 
of  the  next  day  after  the  dishonor.  The  same  rule  was  adopted 
by  Mr.  Justice  "Washington  in  the  case  of  The  United  States  v. 
Parker's  Administrators,  4  Wash.  R.  465,  and  in  which  case  sub- 
sequently that  decision  was  affirmed  on  error  by  the  Supreme 
Court,  12  Wheat.  559.  The  same  rule  received  the  sanction  of 
Mr.  Justice  Story  in  the  case  of  the  Seventh  Ward  Bank  v. 
Hanrick,  2  Story's  R.  416.  Although  in  the  case  of  Mitchell  v. 
Degrand,  1  Mason,  180,  he  appears  to  have  been  disposed  to 
even  greater  strictness,  holding  ^that  when  a  bill  is  once  dis- 
honored, the  holder  is  bound  to  give  notice  by  the  next  practic- 
able mail  to  the  parties  whom  he  means  to  charge  for  the  default. 
This,  however,  is  explained  by  Mr.  Justice  Washington,  in  the 
case  of  United  States  v.  Parker's  Administrators,  to  mean  that 
the  notice  should  be  put  into  the  office  in  time  to  be  sent  by  the 
mail  of  the  succeeding  day.  This  rule,  adopted  by  the  Supreme 
Court  of  the  United  States,  and  which  is  supported  by  the  great 
weight  of  authority  in  England  and  in  the  several  States  of  the 
Union  in  which  the  question  appears  to  have  been  settled  by  re- 
ported adjudications,  is  subject  to  some  qualification  relaxing  its 
rigor.  If  two  mails  leave  the  same  day  on  the  route  to  the  place 
of  the  residence  of  the  indorser,  it  is  sufficient  to  deposit  the  no- 
tice in  the  post-office  in  time  to  go  by  either  mail  of  that  day, 
inasmuch  as  the  fractions  of  the  day  are  not  counted :  Whitewell 
V.  Johnson,  17  Mass.  R.  449,  454 ;  Howard  v.  Ives,  1  Hill,  N.  Y.  R. 
263. 

And  for  the  reason  that  the  mail  of  the  day  succeeding  the 
day  of  the  default  may  go  out  in  some  places  soon  after  mid- 
night, or  at  a  very  early  hour  in  the  morning,  and  is  sometimes 
made  up  and  closed  the  evening  preceding,  it  has  been  adjudged 
that,  inasmuch  as  the  holder  is  allowed  till  the  day  after  the  day 
of  default  to  send  off  the  notice,  reasonable  diligence  would  not 
require  him  to  deposit  the  notice  in  the  post-office  at  an  unsea- 
sonably early  hour,  or  before  a  reasonable  time  can"  be  had  for 
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depositing  the  notice  in  the  post-office  after  early  business  hours 
of  that  day.  The  rule,  as  qualified  and  settled  by  the  late  au- 
thorities, and  which  I  take  to  be  the  correct  one,  is  that,  where 
the  parties  reside  in  the  same  place  or  city,  the  notice  may  be 
given  on  the  day  of  default ;  but  if  given  at  any  time  before  the 
expiration  of  the  day  thereafter,  it  wiU  be  sufficient ;  and  when 
the  parties  reside  in  different  places  or  States,  the  notice  may 
be  sent  by  the  mail  of  the  day  of  the  default ;  but,  if  not,  it  must 
be  deposited  in  the  office  in  time  for  the  mail  of  the  next  day, 
provided  the  mail  of  that  day  be  not  made  up  and  closed  at  an 
unreasonably  early  hour.  If,  however,  the  mail  of  that  day  be 
closed  before  a  reasonable  time  after  early  business  hours,  or  if 
there  be  no  mail  sent  out  on  that  day,  then  it  must  be  deposited 
in  time  for  the  next  possible  post.  In  the  case  of  Downs  v. 
Planters'  Bank,  1  Smedes  &  Marshall's  R.  261,  and  also  the  case 
of  Chick  V.  Pillsbury,  24  Maine  R.  458,  the  doctrine  on  this  sub- 
ject has  been  more  fully  examined  than  perhaps  in  any  of  the 
older  cases ;  and  the  rule  adopted  is,  that  the  notice,  in  order  to 
charge  the  indorser  living  in  another  place  or  State,  must  be 
deposited  in  the  post-office  in  time  to  be  sent  by  the  mail  of  the 
day  succeeding  the  day  of  the  dishonor,  providing  the  mail  of 
that  day  be  not  closed  at  an  unreasonably  early  houy,  or  before 
early  and  convenient  business  hours.  And  this  rule  is  well  sus- 
tained by  authority ;  FuUerton  et  al.  v.  The  Bank  of  the  U.  S., 
1  Peters,  605,  618 ;  Eagle  Bank  v.  Chapin,  3  Pick.  180,  183 ;  Tal- 
bot V.  Clark,  8  Pick.  51 ;  Carter  v.  Burly,  9  New  Hamp.  559, 
570;  Farmers'  Bank  of  Maryland  v.  Duvall,  7  Gill  &  Johnson, 
79;  Freeman's  Bank  v.  Perkins,  18  Maine,  R.  292;  Meade  v. 
Engs,  5  Cowen,  303 ;  Sewall  v.  Russell,  3  Wend.  276 ;  Brown  v. 
Ferguson,  4  Leigh,  37 ;  Dodge  v.  Bank  of  Kentucky,  2  Marshall, 
610 ;  Hickman  v.  Ryan,  5  Littell,  24 ;  Hartford  Bank  v.  Steed- 
man,  3  Connecticut  R.  489;  Brenger  v.  Wightman,  7  Watts  & 
Serg.  264 ;  Townsley  v.  Springer,  1  Louisiana  R.  122 ;  Bank  of 
Natchez  v.  King,  2  Robinson,  243 ;  Brown  v.  Turner,  1  Alabama 
R.  752 ;  Lockwood  v.  Crawford,  18  Conn.  363 ;  Bayley  on  Bills, 

262 ;  Story  on  Promissory  Notes,  §  325,  and  Byles  on  Bills,  160. 

*     •     • 

It  is  claimed  on  behalf  of  the  plaintiffs  in  error  in  this  case 
that  the  notice  of  the  dishonor  of  the  bill  should  have  been 
sent  immediately  to  them,  instead  of  being  sent,  as  it  was  in 
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the  first  place,  to  the  Bank  of  Salem.  The  holder  is  not  bound 
to  give  notice  of  the  dishonor  to  any  more  than  his  immediate 
indorser.  And  each  party  to  a  bill  has  the  same  time,  after 
notice  to  himself,  for  giving  notice  to  other  parties  beyond  him 
that  was  allowed  to  the  holder  after  the  default:  Sheldon  v, 
Benham,  4  Hill,  N.  Y.  129;  Eagle  Bank  v.  Hathaway,  5  Met- 
calf,  213.  And  when  a  bill, is  sent  to  an  agent  for  collection, 
the  agent  is  required  simply  to  give  notice  of  the  dishonor  in 
due  time  to  his  principal;  and  the  principal  then  has  the  same 
time  for  giving  notice  to  the  indorserg,  after  such  notice  from  his 
agent,  as  if  he  had  been  himself  an  indorser  receiving  notice 
from  a  holder:  Bank  of  the  U.  S.  v.  Davis,  2  Hill's  N.  Y.  E. 
452 ;  Church  v.  Barlow,  9  Pick.  547.  The  party  'in  this  case 
therefore  was  not  at  fault  by  sending  the  notice  directly  to  the 
Bank  of  Salem,  leaving  that  bank  to  send  the  notice  to  the  plain- 
tiffs in  error. 

Applying  the  rule  therefore  which  we  have  adopted  as  the 
correct  one  to  this  ease,  it  was  incumbent  on  the  plaintiff  below, 
in  order  to  be  entitled  to  a  recovery,  to  show  that  the  notice  of 
the  dishonor  of  the  bill  was  deposited  in  the  post-office  in  Pitts- 
burg in  time  to  be  sent  by  the  mail  of  the  28th  day  of  July.  Ten 
minutes  past  nine  o'clock  in  the  morning  was  not  an  unreason- 
ably early  hour,  or  before  a  reasonable  and  convenient  time  after 
the  commencement  of  early  business  hours  of  the  day.  The 
neglect  therefore  to  send  the  notice  by  the  mail  of  the  next  day 
after  the  day  of  the  default  operated  to  discharge  the  plaintiffs 
in  error  as  indorsers,  unless  from  some  other  cause  notice  had 
been  dispensed  with  or  rendered  unnecessary.  And  for  the 
charge  of  the  Court  of  Common  Pleas  to  the  jury  for  the  con- 
trary, the  judgment  is  reversed  and  the  cause  reinanded  for 
further  proceedings. 

Judgment  of  Common  Pleas  reversed. 
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LAW  OF  SUEETYSHIP  AND 

GUARANTY 

PART  I 

INTRODUCTORY  TOPICS 

CHAPTER   I. 

CONTRACT  DEFINED  AND  EXPLAINED. 

Suretyship  and  Guaranty  Defined  and  Distinguished. 

CAMPBELL  V.  SHERMAN  (Hornet's  Appeal). 

151  Pa.  St.  70.    1892. 

Appeal  from  court  of  common  pleas,  Sullivan  County ;  John 
A.  Sittser,  Judge. 

Contest  between  J.  A.  Hornet,  claimant,  and  other  lien  cred- 
itors of  Adam  Sherman,  upon  distribution  of  a  fund  arising 
from  a  sheriff's  sale  of  the  real  estate  of  said  Sherman.  From 
a  judgment  allowing  Homet's  claim  in  part  only,  he  appeals. 
I^eversed. 

McCOLLUM,  J.  On  the  first  of  January,  1887,  J.  A.  Homet, 
the  appellant,  bought  of  Adam  Sherman  two  judginents 
against  A.  R.  Robbins,  on  which  there  was  then  an  unpaid  bal- 
ance of  $592.38,  and  they  were  duly  assigned  to  him.  At  the 
same  time  he  loaned  to  Sherman  $266.62.  To  secure  the  pay- 
ment of  the  judgments  and  the  money  loaned  he  received  the 
bond  of  Sherman  in  the  sum  of  $859,  on  which,  by  virtue  of 
the  warrant  of  attorney  contained  therein,  judgment  was  en- 
tered Jan.  3,  1887.  On,  a  distribution  of  the  proceeds  of  a 
sale  by  the  sheriff  on  the  13th  of  September,  1890,  of  the  real 
estate  of  Sherman,  the  appellant  claimed  to  apply  on  his  judg- 
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ment  the  fund  remaining  after  paying  costs  and  prior  liens. 
The  subsequent  lien  creditors  of  Sherman  admitted  that  the 
appellant  was  entitled  to  receive  the  sum  loaned,  with  in- 
terest thereon,  but  contended  that  Sherman  was  released  from 
liability  as  to  the  balance  because  of  the  appellant's  failure  to 
revive  the  Bobbins  judgments.  To  this  the  appellant  answered 
that  his  omission  to  revive  these  judgments  did  not  release 
Sherman,  and  that,  if  it  did,  the  creditors  could  not  take  ad- 
vantage of  it  on  distribution.  The  conclusion  reached  by  the 
learned  auditor  was  that  he  could  not,  at  the  instance  of 
the  lien  creditors,  set  aside  or  disregard  the  judgment  on  the 
showing  before  him,  but  that  Sherman  might,  in  an  appro- 
priate proceeding,  rely  on  the  appellant's  negligence  as  a 
defense  to  it.  The  learned  president  of  the  common  pleas 
thought  that  this  defense  could  be  successfully .  made  before 
the  auditor  by  the  lien  creditors,  and  the  fund  was  accord- 
ingly awarded  to  them. 

In  reviewing  the  decision  of  the  court  below,  the  first  im- 
portant inquiry  is  whether  the  obligation  of  Sherman  in  re- 
spect to  the  Robbins  judgments  was  that  of  a  surety  or  of 
a  guarantor.  If  he  was  a  surety,  he  was  not  released  from 
liability  by  the  negligence  of  the  appellant,  and  the  conten- 
tion concerning  the  powers  of  the  auditor  has  nothing  to  rest 
upon.  It  is  well  settled  that  mere  forbearance,  however  pre- 
judicial to  a  surety,  will  not  discharge  him,  and  that  the  fail- 
ure of  a  creditqr  to  revive  a  judgment  does  not  release  the 
surety,  unless  there  was  an  express  agreement  that  it  should 
be  kept  revived  for  his  benefit.  Winton  v.  Little,  94  Pa.  St. 
64;   U.  S.  V.  Simpson,  3  Pen.  &  "W.  437. 

We  think  the  undertaking  of  Sherman  was  that  of  a  surety. 
His  bond  included  the  money  loaned  and  the  balance  due  on 
the  Robbins  judgments,  and  by  its  express  terms  was  to  re- 
main in  force  until  the  whole  sum  was  paid.  The  written 
conditions  in  the  bond  define  the  liability  of  the  obligor,  and 
we  cannot  add  to  them  by  implication  a  condition  which  would 
render  them  nugatory.  The  written  condition  applicable  to 
this  contention  is  that,  if  the.  judgments  "shall  be  paid  in  full 
by  the  said  A.  R.  Robbins,  his  heirs  and  assigns,  to  the  said 
J.  A.  Homet,  then  this  obligation  to  be  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue." 
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The  appellant  purchased  the  judgments  on  the  agreement 
of  his  vendor  to  pay  them  if  Bobbins  did  not.  It  was  a  con- 
tract of  suretyship,  and  not  of  technical  guaranty,  on  which 
he  parted  with  his  mon,ey.  On  the  failure  of  Bobbins  to  pay 
the  judgments  at  maturity,  he  was  at  liberty  to  proceed  di- 
rectly against  the  surety.  He  was  not  bound  to  resort  to  legal 
proceedings  against  Bobbins  or  to  show  that  they  would  have 
been  unavailing  in  order  to  sustain  process  upon  the  bond. 
He  was  under  no  legal  duty  to  the  surety  to  revive  the  judg- 
ments, unless  requested  to  do  so,  and,  as  no  such  request  was 
made,  negligence  in  this  particular  cannot  be  imputed  to  him. 
The  law  on  this  subject  is  stated  by  Agnew,  J.,  in  Beigart  v. 
White,  52  Pa.  St.  440,  as  follows: 

"A  contract  of  suretyship  is  a  direct  liability  to  the  cred- 
itor for  the  act  to  be  performed  by  the  debtor,  and  a  guaranty 
is  a  liability  only  for  his  ability  to  perform  this  act.  In  the 
former  the  surety  assumes  to  perform  the  contract  of  the 
priacipal  debtor  if  he  should  not,  and  in  the  latter  the  guaran- 
tor undertakes  that  his  principal  can  perform — that  he  is  able 
to  do  so.  From  the  nature  of  the  former,  the  undertaking 
is  immediate  and  direct  that  the  act  shall  be  done  which  if 
not  done  makes  the  surety  responsible  at  once;  but  from  the 
nature  of  the  latter,  non-ability,  in  other  words  insolvency, 
must  be  shown." 

In  Kramph's  Ex'x  v.  Hatz's  Ex's,  Id.  525,  Woodward,  C.  J., 
discussing  the  same  subject  said:  "The  contract  of  a  guar- 
antor is  to  be  carefully  distinguished  from  that  of  a  surety, 
for  whilst  both  are  accessory  contracts,  and  that  of  a  surety 
in  some  sense  conditional,  as  that  of  a  guarantor  is  strictly 
so,  yet  mere  delay  to  sue  the  principal  debtor  does  not  dis- 
charge a  surety.  The  surety  must  demand  proceedings,  with 
notice  that  he  will  not  continue  bound  unless  they  are  in- 
stituted.   Cope  V.  Smith,  8  Serg.  &  B.  110. 

"By  his  contract  he  undertakes  to  pay  if  the  debtor  do  not; 
the  guarantor  undertakes  to  pay  if  the  debtor  cannot.  The 
one  is  an  insurer  of  the  debt:  the  other,  an  insurer  of  the  sol- 
vency of  the  debtor.  It  results  as  a  matter  of  course  out  of 
the  latter  contract  that  the  creditor  shall  use  diligence  to 
make  the  debtor  pay,  and,  faijing  this,  he  lets  go  the  guar- 
antor."   The  foregoing  extracts  from  the  opinions  of  eminent 
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Pennsylvania  jurists  draw  with  remarkable  clearness  and  pre- 
cision the  distinction  between  a  contract  of  suretyship  and  a 
contract  of  guaranty,  and  accurately  define  the  respective 
rights  and  obligations  of  a  surety  and  a  guarantor.  There  has 
been  no  departure  by  this  court  from  the  principles  announced 
in  them,  and  they  sustain  the  contention  of  the  appellant  that 
his  omission  to  revive  the  Bobbins  judgment  did  not  affect 
Sherman's  liability  on  his  bond.  It  follows  tbat  it  was  error 
to  award  the  fund  to  the  subsequent  lien  creditors. 

Decree  reversed,  and  record  remitted  to  the  court  below, 
with  direction  to  distribute  the  fund  in  accordance  with  this 
opinion ;  the  costs  of  this  appeal  to  be  paid  by  the  appellees. 


SMITH  V.  SHELDBN  ET  AL. 
35  Mich.  42,  24  Am.  Rep.  529.     1876. 

COOLEY,  C.  .J.  The  legal  questions  in  this  ease  arise  upon 
the  following  facts; 

Prior  to  June,  1867,  Eldad  Smith,  Isaac  Place,  and  Francis 
B.  Owen  wiere  partners  in  trade  under  the  firm  name  of  Place, 
Smith  &  Owen,  and  as  such  became  indebted  to  defendants 
in  error  in  the  sum  of  $969  on  book  account. 

In  the  month  mentioned  the  firm  was  dissolved  by  mutual 
consent,  Place  purchasing  the  assets  of  his  copartners  and 
agreeing  to  pay  off  the  partnei'ship  liabilities,  including  that 
to  the  defendants  in  error.  On  the  second  day  of  the  following 
month  Place  informed  the  defendants  in  error  of  this  arrange- 
ment, and  that  he  had  taken  the  assets  and  assumed  the  lia- 
bilities of  the  firm,  and  they,  without  the  consent  or  knowl- 
edge of  Smith  and  Owen,  took  from  Place  a  note  for  the 
amount  "of  the  firm  indebtedness  to  them,  payable  at  one  day 
witb  ten  per  centum  interest.  They  did  not  agree  to  receive 
this  nttte  in  payment  of  the  partnership  indebtedness,  but 
they  kept  it  and  continued  their  dealings  with  Place,  who 
made  payments  upon  it.  The  payments,'  however,  did  not 
keep  down  the  interest.  Place,  in  1872,  became  insolvent 
and  made  an  assignment,  and  Smith  was  then  called  upon 
to  make  payment  of  the  note^  This  was  the  first  notice  he 
had  that  he  was  looked  to  for  payment.     On  his  declining 
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to  make  payment  suit  was  brought  on  the  original  indebted- 
ness and  judgment  recovered. 

The  position  taken  by  the  plaintiffs  below  was,  that  as  they 
had  never  received  payment  of  their  bill  for  merchandise  they 
were  entitled  to  recover  it  of  those  who  made  the  debt,  the 
giving  of  the  note  which  still  remained  unpaid  being  imma- 
terial. 

On  behalf  of  Smith  it  was  contended  that,  by  the  arrange- 
ment between  Place  and  his  copartners,  the  latter,  as  between 
the  three,  became  the  principal  debtor,  and  that  from  the  time 
when  the  creditors  were  informed  of  this  arrangement  they 
were  bound  to  regard  Place  as  principal  debtor  and  Smith  and 
Owen  as  sureties,  and  that  any  dealing  of  the  creditors  with 
the  principal  to  the  injury  of  the  sureties  would  have  the 
effect  to  release  them  from  liability.  And  it  is  further  con- 
tended that  the  taking  of  the  note  from  Place,  and  thereby 
giving  him  time,  however  short,  was  in  law  presumptively 
injurious. 

Upon  this  state  of  facts  the  following  questions  have  been 
argued  in  this  court: 

1.  Was  the  note  given  by  Place  in  the  copartnership  name 
for  the  copartnership  indebtedness,  but  given  after  the  dis- 
solution, binding  upon  Smith  and  Owen? 

2.  If  Smith  and  Owen,  were  not  bound  by  the  note,  were 
they  entitled  to  the  rights  of  the  sureties?    And 

3.  Did  the  taking  of  the  note  given  by  Place  discharge 
Smith  and  Owen  from  their,  former  liability? 

On,  the  first  point  it  is  argued  in  support  of  the  judgment 
that  when  a  copartnership  is  dissolved  the  partner  who  is  en- 
trusted with  the  settlement  of  the  concern  should  be  held  to 
have  implied  authority  to  give  notes  in  settlement.  On  the 
other  hand  it  is  insisted  that  in  law  he  has  no  such  authority, 
and  that  if  he  assumes,  as  was  done  in  this  case,  to  give  a 
note  in  the  partnership  name,  it  will  in  law  be  his  individual 
note  only. 

Whatever  might  be  the  case  if  the  obligation  which  was 
given  had  been  a  mere  acknowledgment  of  the  amount  due, 
in  the  form  of  a  due  bill  or  I  0  U,  we  are  satisfied  that  there  is 
no  good  reason  for  recognizing  in  the  partner  who  is  to  ad- 
just the  business  of  the  concern  any  implied  authority  to  ex- 
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ecute  such  a  note  as  was  given  in  this  case.  This  note  was 
something  more  than  a  mere  acknowledgment  of  indebtedness ; 
and  it  bore  interest  at  a  large  rate.  It  was  in  every  respect 
a  new  contract.  The  liability  of  the  parties  upon  their  in- 
debtedness would  be  increased  by  it  if  valid,  and  their  rights 
might  be  seriously  compromised  by  the  execution  of  paper 
payable  at  a  considerable  time  in  the  future  if  the  partner 
entrusted  with  the  adjustment  of  their  concerns  were  author- 
ized to  make  new  contracts.  It  was  assumed  in  F.  &  M.  Bank 
V.  Kercheval,  2  Mich.  506-519,  that  the  law  was  well  settled 
that  no  such  implied  authority  existed,  and  we  are  not  aware 
that  this  has  before  been  questioned  in  this  state.  See  Pen- 
noyer  v.  David,  8  Mich.  407.  We  think  it  much  safer  to  re- 
quire express  authority  when  such  obligations  are  contem- 
plated, than  to  leave  one  party  at  liberty  to  execute  at  dis- 
cretion new  contracts  of  this  nature,  which  may  postpone  for 
an  indefinite  period  the  settlement  of  their  concerns,  when  a 
settlement  is  the  very  purpose  for  which  he  is  to  act  at  all. 

For  a  determination  of  the  question  whether  Smith  and 
Owen  were  entitled  to  the  rights  of  sureties,  it  seems  only 
necessary  to  point  out  the  relative  position  of  the  several 
parties  as  regards  the  partnership  debt.  Place,  by  arrange- 
ment, had  agreed  to  pay  this  debt,  and  as  between  himself  and 
Smith  and  Owen,  he  was  legally  bound  to  do  so.  But  Smith 
and  Owen  were  also  liable  to  the  creditors  equally  with  Place, 
and  the  latter  might  look  to  all  three  together.  Had  they 
done  so  and  made  collections  from  Smith  and  Owen,  these 
parties  would  have  been  entitled  to  demand  indemnity  from 
Place.  This  we  believe  to  be  a  coi-rect  statement  of  the  rela- 
tive rights  and  obligations  of  all. 

Now  a  surety,  as  we  understand  it,  is  a  person  who,  being 
liable  to  pay  a  debt  or  perform  an  obligation,  is  entitled,  if 
it  is  enforced  against  him,  to  be  indemnified  by  some  other 
person,  who  ought  himself  to  have  made  payment  or  per- 
formed before  the  surety  was  compelled  to  do  so.  It  is  imma- 
terial in  what  form  the  relation  of  principal  and  surety  is 
established,  or  whether  the  creditor  is  or  is  not  contracted 
with  in  the  two  capacities,  as  is  often  the  case  when  notes 
are  given  or  bonds  taken;  The  relation  is  fixed  by  the 
arrangement  and  equities  between  the  debtors  or  obligors, 
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and  may  be  known  to  the  creditor,  or  wholly  unknown.  If 
it  is  unknown  to  him,  his  rights  are  in  no  manner  affected 
by  it;  but  if  he  knows  that  one  party  is  surety  merely,  it  is 
only  just  to  require  of  him  that  in  any  subsequent  action  he 
may  take  regarding  the  debt,  he  shall  not  lose  sight  of  the 
surety's  equities. 

That  Smith  and  Owen  were  sureties  for  Place,  £^nd  the  lat- 
ter was  principal  debtor  after  the  dissolution  of  the  copart- 
nership, seems  to  us  unquestionable.  It  was  then  the  duty 
of  Place  to  pay  this  debt  and  save  them  from  being  caUed 
upon  for  the  amount.  But  if  the  creditors,  having  a  right 
to  proceed  against  them  all,  should  take  steps  for  that  pur- 
pose, the  duty  of  Place  to  indemnify,  and  the  right  of  Smith 
and  Owen  to  demand  indemnity,  were  clear.  Every  element 
of  suretyship  is  here  present,  as  much  as  if,  in  contracting 
an  original  indebtedness,  the.  contract  itself  had  been  made  to 
show  on  its  face  that  one  of  the  obligors  was  surety  merely. 
As  already  stated,  it  is  immaterial  how  the  fact  is  established, 
or  whether  the  creditor  is  or  is  not  a  party  to  the  arrange- 
ment which  establishes  it. 

This  view  of  the  position  of  the  parties  indicates  clearly  the 
right  of  Smith  and  Owen  to  the  ordinary  rights  and  equities 
of  sureties.  The  cases  which  have  held  that  retiring  part- 
ners thus  situated  are  to  be  treated  as  sureties  merely,  have 
attempted  no  change  in  the  law,  but  are  entirely  in  harmony 
with  older  authorities  which  have  only  applied  the  like  prin- 
ciple to  different  states  of  facts,  where  the  relative  position  of 
the  parties  as  regards  the  debt  was  precisely  the  same.  We 
do  not  regard  them  as  working  any  innovation  whatever.  The 
cases  we  particularly  refer  to  are  Oakley  v.  Pasheller,  4  01. 
&  Fin.,  207;  Wilson  v.  Loyd,  Law  R.,  16  Eq.  Gas.,  60;  and 
Millerd  v.  Thorn,  56  N.  Y.  402. 

And  it  follows  as  a  necessary  result  from  what  has  been 
stated,  that  Smith  and  Owen  were  discharged  by  the  arrange- 
ment made  by  the  creditors  with  Place.  They  took  his  note 
on  time,  with  knowledge  that  Place  had  become  the  principal 
debtor,  and  without  the  consent  or  knowledge  of  the  sureties. 
They  thereby  endangered  the  security  of  the  sureties,  and  as 
the  event  has  proved,  indulged  Place  until  the  security  became 
of  no  value.    True,  they  gave  but  very  short  time  in  the  first 
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instance;  but,  as  remarked  by  the  vice  chancellor  in  Wilson 
V.  Loyd,  L.  R.,  16  Eq.  Cas.  60,  71,  "the  length  of  time  makes 
no  kind  of  difference."  The  time  was  the  same  in"  Fellows 
V.  Prentiss,  3  Denio  512,  where  the  surety  was  also  held  dis- 
charged. And  see  Okie  v.  Spencer,  2  Whart.  253.  But  that 
indulgence  beyond  the  time  fixed  was  contemplated  when  the 
note  was  given  is  manifest  from  the  fact  that  it  was  made 
payable  with  interest.  In  a  legal  point  of  view  this  would 
be  immaterial,  but  it  has  a  bearing  on  the  equities,  and  it 
shows  that  the  creditors  received  or  bargained  for  a  considera- 
tion for  the  very  indulgence  which  was  granted,  and  which 
ended  in  the  insolvency  of  Place.  When  they  thus  bargain 
for  an  advantage  which  the  sureties  are  not  to  share  with 
them,  it  is  neither  right  nor  lawful  for  them  to  turn  over  to 
the  sureties  all  the  risks.  This  is  the  legal  view  of  such  a 
transaction,  and  in  most  eases  it  works  substantial  justice. 
The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered.     The  6ther  Justices  concurred. 

The  Necessity  for  Consideration. 

BANK  OF  CARROLLTON,  MISS.,  v.  LATTING. 

130  Pac.  144  (Okla.).     1913. 

SHARP,  C.  On  May  17,  1906,  the  CarroUton  Cotton  Oil 
Company,  a  corporation,  engaged  in  the  manufacture  of 
cotton  seed  products  at  CarroUton,  Miss.,  was  overdrawn  in 
its  account  with  the  plaintiff,  the  Bank  of  CarroUton.  On 
said  day  said  miUing  company  executed  to  said  bank  its  de- 
mand note  for  $948.86;  that  being  the  amount  of  its  over- 
draft. This  note  was  signed,  "The  CarroUton  Cotton  Oil  Co., 
R.  6.  Lattiag,  Jr.,  Sec.  &  Mgr.,"  by  Mr.  Latting,  and  on  the 
day  of  its  execution  was  delivered  to  the  bank.  Latting  was 
at  the  time  a  stockholder  in  the  mill  company,  and  was  also 
its  secretary  and  manager.  SOme  10  days  after  the  note  was 
executed  and  delivered  to  the  bank's  cashier,  at  the  -cashier's 
request,  Mr.  Latting  signed  the  note  individually.  At  the 
same  time  it  appears  that  Latting  told  the  cashier  of  certain 
collaterals  owned  by  the  mill  company  that  he  would  put  up 
as  collateral  security  for  the  company's  note.    This,  however, 
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was  not  requested  by  the  bank,  but  was  volunteered  by  Lat- 
ting  acting  for  the  mill  company.  These  collaterals  consisted 
of  some  accounts,  and  two  bills  of  lading  for  two  carloads  of 
cotton  seed,  issued  to  the  mill  company  by  the  Southern  Rail- 
way Company.  The  giving  of  the  note  took  up  the  mill  com- 
pany's overdraft.  This  it  appears,  was  all  the  bank  at  the 
time  required  in  the  way  of  a  settlement  of  the  mill  company's 
indebtedness.  As  testified  to  by  Mr.  Latting:  "The  cashier 
of  the  bank  called  my  attention  to  the  fact  that  the  mill  had 
overdrawn  some  $900  or  more,  and  asked  me  to.  close  it  up 
with  a  note,  which  I  did." 

[1]  The  transaction  between  the  principal,  the  mill  com- 
pany, and  the  creditor,  the  bank,  upon  the  execution  and  de- 
livery of  the  note,  thereupon  became  an  executed  one,  and 
apparently  the  bank  was  satisfied  with  the  manner  in  which 
the  transaction  was  closed.  It  had  extended  credit  to  the  mill 
company  by  permitting  it  to  overdraw  its  account,  and  ac- 
cepted its  demand  note  in  settlement  of  the  overdraft.  It 
does  not  appear  that,  at  the  time  of  the  execution  and  delivery 
of  the  note,  any  request  for  security  in  any  form  was  made. 
The  subsequent  undertaking  of  the  defendant,  Latting,  was, 
therefore,  a  collateral  one.  The  indebtedness  was  that  of  the 
mill  company.  There  must,  of  legal  necessity,  be  a  sufficient 
consideration  in  order  to  render  valid  the  contract  of  surety- 
ship or  guaranty.  This  consider'ation  is  usually  either  of 
benefit, to  the  principal  or  surety,  or  of  detriment  to  the  cred- 
itor. But  where  the  consideration  between  the  principal  and 
the  creditor  has  passed  and  become  executed  before  the  con- 
tract of  the  surety  or  guaranty  is  made,  and  such  contract 
was  no  part  of  the  inducement  to  the  creation  of  the  original 
debt,  such  consideration  is  not  suflBeient  to  sustain  such  con- 
tract. The  rule  is  a  very  general  one,  and  authorities  in  sup- 
port thereof  are  manifold.  Briggs  v.  Downing,  48  Iowa  550 ; 
Farnsworth  v.  Clark,  44  Barb.  (N.  Y.)  601;  Simmang  v.  Farns- 
worth  (Tex.  Civ.  App.>,  24  S.  W.  541;  Baker  v.  Wahrmund,  5 
Tex.  Civ.  App;  268,  23  S.  W.  1023;  Bluff  Springs  Mercantile 
Co.  V.  White  (Tex.  Civ.  App.),  90  S.  W.  710;  Martin  v.  Stub- 
bings,  20  111.  App.  381;  Anderson  v.  Norvill,  10  111.  App.  240; 
Davidson  v.  King,  51  Ind.  224 ;  Beall  v.  Ridgeway,  18  Ala.  117 ; 
Rudulph  V.  Brewer,  96  Ala.   189,  11  South.  314;  Kissire  V; 
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Plunkett-Jarnell  Grocery  Co.  (Ark.),  145  S.  W.  567;  Com- 
stock  V.  Breed,  12  Cal.  286 ;  Levorene  v.  Hildreth,  80  Cal.  139, 
22  Pac.  72;  Lewin  v.  Barry,  15  Colo.  App.  461,  63  Pac.  121; 
Jackson  et  al.  v.  Cooper  (Ky.),  39  S.  "W.  39;  Sawyer  v.  Per- 
nald,  59  Me.  500;  Cutler  v.  Everett,  33  Me.  201;  Tenney  v. 
Prince,  4  Pick.  (Mass.)  387,  16  Am.  Dec.  347;  Ford  v.  McLain, 
164  Mo.  App.  174,  148  S.  W.  190;  Maefarland  v.  Heim,  127 
Mo.  327,  29  S.  W.  1030,  48  Am.  St.  Rep.  629 ;  Pf eiffer  v.  Kings- 
land,  25  Mo.  66;  Williams  v.  Williams,  67  Mo.  661;  Barnes 
et  al.  V.  Van  Keuren,  31  Neb.  165,  47  N.  W.  848 ;  Leonard  v. 
Vredenburgh,  8  Jphns.  (N.  Y.)  29,  5  Am.  Dec.  317;  Oilman  v. 
Kibler,  5  Humph.  (Tenn.)  19;  Clark  v.  Small,  6  Yerg.  (Tenn.) 
418;  Russell  v.  Buck,  11  Vt.  166;  In  re  Estate  of  Goddard,  66 
Vt.  415,  29  Atl.  634;  Randolph  on  Commercial  Paper,  §920; 
Brandt  on  Suretyship  and  Guaranty,  §26;  6  Am.  &  Eng. 
Enc.  L.  691,  692. 

[2]  It  is  insisted,  however,  by  counsel  that^the  transaction 
of  May  17th,  together  with  that  which  subsequently  took 
place  when  the  note  was  signed  by  Latting,  constituted  a 
single  transaction,  and  was  therefore  not  completed  until  the 
date  of  the  latter  occurrence.  This  contention  finds  no  sup- 
port in  the  evidence.  That  the  mill  company  complied  fully 
with  the  bank's  demand  on  the  day  that  the  note  was  given 
is  unchallenged.  There  was  no  request  or  agreement  on  that 
date  that  Lattiag  should  personally  indorse  the  note,  or  that 
the  mill  company  should  deposit  collateral.  It  is  therefore 
unnecessary  for  us  tO'  give  further  consideration  to  this  con- 
tention. The  note  was  executed  and  made  payable  in  the  state 
of  Mississippi,  and  the  Supreme  Court  of  that  state,  in  Clop- 
ton,  Ex'r,  V.  Hall,  51  Miss.  482,  in  a  case  where  the  surety- 
signed  the  note  several  months  after  its  original  execution, 
said:  "If  such  indorsement  was  contemporaneous  with  the 
making  of  the  note,  it  will  connect  itself  with  that  contract, 
and  will  be  supported  by  its  consideration ;  but  if  subsequent 
thereto,  and  not  done  in  pursuance  of  an  agreement  for  the 
credit  of  the  maker,  and  for  the  security  of  the  payee,  it  must 
rest  upon  a  consideration  of  its  own;  otherwise  it  is  nudum 
pactum.  Moies  v.  Bird,  11  Mass.  436  [6  Am.  Dec.  179] ; 
Hunt  V.  Adams,  5  Mass.  358  [4  Am.  Dec.  68] ;  White  v.  How- 
land,  9  Mass.  314  [6  Am.  Dec.  71] ;  Miller  v.  Gaston,  2  Hill 
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(N.  Y.)  190;  Hough  v.  Gray,  19  Wend.  (N.  Y.)  202;  Leonard  v. 
Sweetzer,  16  Ohio  4." 

[3]  It  was  there  held  that  the  burden  of  proof  as  to  the 
consideration  of  a  note  rests  upon  the  plaintiff,  where  it  is 
not  by  law  implied,  and  that  the  subsequent  signing  of  a  note 
by  a  surety,  after  its  delivery,  constitutes  a  separate  agree- 
ment, and  the  consideration  is  not  imported  by  the  indorse- 
ment itself,  but  it  must  be  shown  aliunde.  This  we  believe 
to  be  the  general  rule  in  such  cases,  when  there  is  an  issue  as 
to  the  consideration.  Norton  on  Bills  and  Notes,  260;  Pratt 
et  al.  V.  Hedden,  121  Mass.  116.  Nor  does  the  letter  written 
by  the  defendant  to  the  bank's  cashier,  of  date  August  21, 
1906,  in  any  manner  affect  his  liability,  as  it  was  as  much 
nudum  pactum  as  the  note.  Savage  v.  Firgt  Nat.  Bank,  112 
Ala.  508,  20  South.  398. 

It  not  appearing  that  there  was  any  consideration  for  the 
defendant's  contract  of  suretyship  or  guaranty,  the  judgment 
of  the  trial  court  should  be  afSrmed. 

Commissioner  Ames  did  not  participate  in  the  considera- 
tion of  this  cause. 

Per  Curiam.    Adopted  in  whole. 


The  Eequirements  of  the  Statute  of  Frauds. 

GIBBS  ET  AL.  v.  BLANCHARD. 

15  Mich.  292.     1867. 

[The  facts  and  the^  exceptions  to  the  ruliags  and  the  charge 
of  the  court  are  stated  in  the  opinion.] 

CHRISTIANCY,  J.  The  main  question  in  this  case  is  whether 
the  promise  of  Gibbs  (one  of  the  defendants  below)  comes 
within  the  second  clause  of  the  second  section  of  our  statute 
of  frauds,  as  a  "special  promise  to  answer  for  the  debt,  default 
or  misdoings"  of  Daily,  the  other  defendant. 

The  declaration  contains  a  special  count  upon  the  contract, 
and  the  common  counts  for  goods  sold  and  delivered.  The 
specialcount  sets  forth  that,  "in  consideration  that  said  plain- 
tiff agreed  to  sell  to  the  said  Daily  a  certain  horse  which  the 
plaintiff  then  and  there  had,  of  the  value  of  sixty  dollars, 
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undertook  and  promised  the  said  plaintiff  to  make,  sign  and 
deliver  their  promissory  note  to  said  plaintiff  or  bearer,  in 
the  sum  of  sixty  dollars,  for  the  purchase  price  of  said  horse, 
which  said  promissory  note  was  to  be  payable  thereafter,  in 
six  months  from  date."  It  further  alleges  that  the  plaintiff, 
relying  upon  said  promise  of  said  defendants,  and  in  consid- 
eration thereof,  did  sell  and  deliver  the  horse  to  said  John 
Daily,  for  the  price  of  sixty  dollars.  The  breach  alleges  the 
failure  and  refusal  to  make  and  deliver  the  note,  as  well  as 
the  refusal  to  pay, the  money. 

It  was  clear,  from  the  evidence,  that  the  horse  was  bought 
for  the  benefit  of,  and  delivered  to  Daily,  and  that  the  plain- 
tiff would  not  have  sold  the  horse  on  the  credit  of  Daily  alone. 
But  upon  the  question,  whether  Daily  and  Gibbs  were  to  give 
a  joint  note,  or  whether  the  latter  was  only  to  indorse  the  note 
of  the  former,  or  to  become  his  guarantor,  the  evidence  was 
conflicting. 

There  was  evidence  from  which  the  jury  might  have  found 
a  joint  promise,  or,  in  other  words,  a  promise  by  both  to 
execute  and  deliver  to  the  plaintiff  a  joint  note  for  the  price; 
and  from  the  circumstances  and  subsequent  acts  of  the  parties, 
the  jury  might  have  been  authorized  to  find  that  the  note  was 
to  be  made  payable  in  six  months,  though  they  might  also 
have  found  that  no  particular  time  was  mentioned  or  expressly 
agreed  upon  for  which  the  note  was  to  run. 

The  evidence  tending  to  show  that  the  promise  was  joint,  or 
that  a  joint  note  was  to  be  given,  was  substantially  this: 
Gibbs  and  Daily  called  upon  the  plaintiff  together,  and  Gibbs 
asked  plaintiff  if  he  wanted  to  sell  his  mare.  Plaintiff  said 
he  did.  Gibbs  inquired  the  price,  and  being  told  sixty  dollars, 
wanted  to  know  if  plaintiff  would  take  Daily's  note  if  he, 
Gibbs,  would  §ign  it  and  see  it  paid ;  to  this  plaintiff  assented. 
The  mare  not  being  present,  and  Gibbs,  being  anxious  to  get 
home,  said  Daily  might  go  with  plaintiff  and  see  the  mare,  and 
if  the  mare  suited  him  he  might  fetch  her  back  with  him  and 
draw  up  a  note  and  Daily  might  sign  it,  and  the  first  time  he, 
Gibbs,  went  to  town  he  would  sign  it.  The  mare  was  delivered 
to  Daily,  who  signed  a  note  for  it  at  six  months,  which  was 
afterwards  endorsed  by  Gibbs  on  Sunday.  This  note  was 
produced  on  the  trial  and  tendered  back  to  defendants. 
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The  court  charged  the  jury  that  "if  it  was  the  understand- 
ing of  the  parties  that  Daily  was  the  purchaser,  and  that  he 
should  give  his  note  to. the  plaintiff  for  the  price,  and  that 
Gibbs  should  so  sign  as  only  to  be  liable  as  indorser,  the  plain- 
tiff must  fail.  If,  however,  the  understanding  of  the  parties 
was,  at  the  time,  that  Gibbs  and  Daily  were  the  buyers  of  the 
mare,  and  that  both  were  to  be  liable  as  purchasers  for  the 
purchase  price,  and,  accordingly,  should  become  joint  makers 
of  a  promissory  note  for  its  payment,  though  Daily  was  no 
less  relied  upon  by  the  plaintiff  than  Gibbs,  and  though,  in 
point  of  fact,  it  wa^s  understood  that  the  mare,  vrhen  bought, 
should  belong  to  Daily,  the  plaintiff  is  entitled  to  recover. 
That  the  principle  in  this  class  of  cases  is,  that  if  the  agree- 
ment be  such  that  two  persons,  in  the  purchase  of  goods,  do 
at  the  same  time  become  co-debtors  to  the  seller  for  the  price, 
then  both  are  purchasers,  and  the  case  is  not  within  the  statute 
of  frauds,  and  no  memorandum  in  writing  is  necessary.  But 
if  it  be  such  that  one,  at  the  time,  becomes  debtor  to  the  seller, 
and  the  other  security  only  for  the  debt,  it  is  within  the 
statute  of  frauds,  and  the  undertaking  of  the  security  is  void 
unless  a  memorandum  of  it  in  writing  is  made." 

Though  the  question  is  one  requiring  some  accuracy  of 
discrimination,  I  have  come  to  the  conclusion,  after  a  careful 
examination  of  the  authorities,  that  the  charge  of  the  court 
was  not  only  correct,  but  that  it  expresses  the  true  rule  of  law 
applicable  to  the  question  with  remarkable  clearness. 

No  question  can  arise  as  to  the  sufficiency  of  the  considera- 
tion for  the  undertaking  of  Gibbs,  whether  original  or  col- 
lateral, within  or  without  the  statute.  Without  his  promise, 
the  plaintiff  would  not  have  parted  with  his  property.  The 
consideration,  therefore,  is  equally  as  good  in  law  as  a  sale  of 
the  horse  to  him  alone  would  have  been  for  his  sole  promise  to 
pay  the  price. 

The  plain  ordinary  meaning  of  the  language  used  in  this 
clause  of  the  statute  would  seem  sufficiently  to  indicate  that 
the  class  of  special  promises  required  to  be  in  writing  includes 
only  such  as  are  secondary  or  collateral  to,  or  in  aid  of  the 
undertaking  or  liability  of  some  other  party  whose  obliga- 
tion, as  between  the  promisor  and  promisee,  is  original  or 
primary.    If  there  be  no  such  original  or  primary  undertaking 
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or  liability  of  another  party,  there  is  nothing  to  which  the 
promise  in  question  can  be  secondary  or  collateral,  and  the 
promise  is,  therefore,  original  in  its  nature,  and  not  within 
the  statute.  In  other  words,  the  statute  applies  only  to  prom- 
ises which  are  in  the  nature  of  guaranties  for  some  original 
or  primary  obligation  to  be  performed  by  another.  This  has 
been  settled  by  a  remarkably  uniform  course  of  decision  since 
the  passage  of  the  statute  (29  Car.  II,  chap.  3,  §4),  which 
does  not  essentially  differ  from  our  own  and  those  of  most  of 
the  states  of  the  Union.  So  numerous  and  so  uniform  have 
been  the  decisions  upon  this  point,  that  it  would  savor  of 
affectation  to  cite  them.  They  will  be  found  cited  in  most  of 
the  elementary  treatises.  See  Browne  on  Stat.  Frauds,  chap. 
10;  Chitty  on  Cont.,  p.  442  et  seq. ;  2  Pars,  on  Cont.  (4th  ed.), 
301.  And  though  the  terms  original  and  collateral  have  been 
criticised,  yet  when  used,  the  one  to  mark  the  obligation  of  the 
principal  debtor,  the  other  that  of  the  person  who  undertakes 
to  answer  for  such  debt,  they  are  strictly  correct,  and  give 
the  true  view  of  this  clause  of  the  statute.  Mallory  v.  Gillett, 
21  N.  Y.  412,  414 ;   Browne  on  Stat.  Frauds,  chap.  10,  §  192. 

As  a  result  of  this  principle,  that  one  must  be  held  originally 
or  primarily,  and  the  other  only  collaterally,  or  in  default  of 
the  former  it  follows  that  the  statute  only  applies  to  such 
promises  made  in  behalf  or  for  the  benefit  of  another,  as  would, 
if  valid,  create  a  distinct  and  several  liability  of  the  party 
thus  promising,  and  not  a  joint  liability  with  the  party  in 
whose  behalf  it  is  made.  For  if  one  be  bound  in  the  first 
instance  and  at  all  events,  and  the  other  only  contingently, 
or  on  default  of  the  first,  the  liability  could  not  be  joint.  On 
the  other  hand,  if  the  promise  or  the  obligation  of  the  two 
be  joint,  as  between  them,  on  the  one  side  and  the  promisee 
on  the  other,  then  neither  is  collateral  to  the  other,  and  such 
joint  promise  is  original  as  to  both.  Hence  it  has  been  held 
in  England  that  an  agreement  to  convert  a  separate  into  a 
joint  debt  is  not  within  the  statute ;  the  effect  being  to  create 
a  new  debt,  in  consideration  of  the  former  being  extinguished. 
Ex  parte  Lane,  1  De  Gex.  300 ;  Brown  on  Stat,  of  Frauds,  193. 

Where  the  question  arises  (as  it  has  in  almost  all  the  cases) 
as  one  of  the  several  liability  of  the  party  promising  in  behalf 
of  another  (as  for  the  price  of  goods  sold  to  another),  the  true 
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rule  undoubtedly  is,  that  if  the  latter  (to  whom  the  goods  are 
sold)  be  liable  at  all,  then  the  promise  of  the  former  is  col- 
lateral, and  must  be  in  writing ;  because,  from  the  very  nature 
of  such  a  ease,  the  party  to  whom  the  goods  are  sold,  and  ia 
whose  behalf  the  promise  is  made,  is  the  principal  debtor, 
and  because  it  would  be  manifestly  unreasonable  to  hold  that 
both  were  in  such  cases  severally  liable  as  principals,  as  upon 
several  original  undertakings  at  the  same  moment.  See  Het- 
field  et  al.  v.  Dow,  3  Dutcher  440;  Dixon  v.  Prazee,  1  E.  D. 
Smith  32.  And  this  rule  applies  equally  when  the  promise  is 
made  in  reference  to  a  preexisting  liability  of  anotheji  if  the 
plaintiff  in  accepting  the  promise  does  not  release  the  prin- 
cipal. In  reference  to  all  such  cases  the  authorities  may  be 
said  to  be  entirely  uniform.  But  the  rule  thus  established  as 
to  cases  where  the  question  is  one  of  the  several  liability  of  the 
party  making  the  special  promise,  can,  I  think,  have  no  appli- 
^cation  to  the  question  of  a  joint  liability  upon  a  joint  promise 
of  the  two.  The  only  intimation  to  the  contrary  which  I 
have  seen  is  to  be  found  in  a  dictum  of  Judge  Catron  in  Mat- 
thews V.  Milton,  4  Yerg.  576,  a  case  in  which  no  such  question 
was  involved,  there  being  no  evidence  tending  to  show  a  joint 
promise.  To  say  that  when  the  party  originally  owing  the 
debt,  or  for  whom  goods  are  purchased  and  to  whom  they  are 
delivered,  is  liable  at  all,  no  other  person  can  be  held  severally 
liable  unless  the  promise  be  in  writing,  is  merely  saying  that 
such  promise  is  collateral,  and,  therefore,  within  the  statute. 
But  to  say  that  they  cannot  both  become  jointly  liable  upon 
their  joint  promise,  not  in  writing,  to  pay  such  debt  or  the 
price  of  such  goods,  if  the  party  originally  owing  the  debt  or 
receiving  the  goods  be  at  all  liable,  is  but  another  form  of 
declaring  that  it  is  not  competent  for  both  to  become  original 
promisors,  as  between  them  and  the  promisee,  unless  both  are 
under  an  equal  obligation,  as  between  themselves,  for  the  ulti- 
mate payment  of  the  debt.  Such  a  proposition,  it  segpis  to 
me,  can  not  be  maintained  either  upon  principle  or  authority. 
Such  an  objection  to  a  joint  promise  seems  rather  to  have  refer- 
ence to  some  supposed  defect  of  consideration  (a  question 
entirely  distinct  from  the  statute)  than  to  the  promise.  And, 
if  the  party  promising  jointly  with  another  to  whom  goods  are 
furnished,  can  not  be  bound  jointly  with  the  latter,  because, 
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as  between  the  two  promisors,  he,  not  having  received  the 
goods,  is  under  no  obligation  to  pay ;  then  the  same  reason 
ought  to  operate  with  still  greater  force  against  his  several 
promise  to  pay  the  whole  price  of  goods  received  by  the  other. 
But  the  law  in  the  latter  ease  is  well  settled  the  other  way. 

It  was  very  correctly  remarked  by  Whelply,  J.,  in  Hetfield 
et  al.  v.. Dow,  above  cited,  that,  "to  settle  the  rights  of  promis- 
ors inter  sese,  to  ascertain  as  between  them  who  is  to  pay  the 
debt  ultimately,  is  no  part  of  the  object  of  the  act.  It  by  no 
means  follows  that  he  who  by  the  arrangement  between  the 
promises  ultimately  may  be  bound  to  pay  the  debt  is,  as  to 
the  promisee,  the  principal  debtor.  That  does  not  concern 
him."  This  view,  it  seems  to  me,  rests  upon. sound  reasons — 
reasons  which  must  naturally  enter  into  the  consideration  of 
business  men,  in  the  ordinary  transactions  of  business.  Where 
a  party  has  been  willing  to  put  himself  in  the  position  of  an 
original  promisor  (either  jointly  or  severally)  to  a  vendor  for 
goods  purchased  for  the  benefit  of,  or  delivered  to,  another, 
the  vendor  has  a  right  conclusively  to  presume  that  such 
relations  or  arrangentents  exist  between  the  two  as  to  make 
it  the  duty  of  the  party  or  parties  promising,  as  between 
themselves,  to  pay  according  to  the  promise.  And  to  allow 
the  contrary  to  be  shown  to  defeat  the  promise  would  operate 
as  a  fraud  upon  the  vendor. 

The  question  of  a  joint  promise  appears  to  have  been  seldom 
raised  for  adjudication  in  connection  with  the  statute  of 
frauds;  but  the  following  cases  fully  sustain  th«  proposition 
that  a  joint  promise  of  two,  whether  to  pay  the  preexisting 
debt  of  one  of  them,  or  a  debt  contracted  at  the  time  for  his 
benefit  (as  for'  goods  bought  for  and  delivered  to  the  one), 
does  not  come  within  the  statute,  but  it  is  an  original  promise, 
as  between  them  and  the  promisee,  and  valid  without  writing. 
Ex  parte  Lane,  1  De  G^x.  300 ;  Wainwright  v.  Straw,  15  Vt. 
215 ;  Stone  v.  W:alker,  13  Gray  613 ;  and  Hetfield  v.  Dow,  3 
Dutcher  440.  See  also  by  analogy  Batson  v.  King,  4  H.  &  N. 
739.  The  same  doctrine  is  laid  down  by  Mr.  Browne  in  his 
able  treatise  on  the  statute  of  frauds  (chap.  10,  §197). 

It  is  true  that  in  Wain,wright  v.  Straw,  which  most  resembles 
the  present  case,  the  decision  is  placed  in  part  upon  the 
ground  that  the  sale  was  macle  to  both.    The  facts  were  that 
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Straw  and  Cunningham  both  went  to  plaintiff's  store  and  said 
they  wished  to  buy  a  stove  for  Straw,  but  that  both  would 
be  responsible.  Now,  I  can  see  no  difference  in  legal  effect 
between  the  case  where  A  and  B  say  to  a  merchant,  "We 
want  to  buy  a  stove  for  B,  and  both  of  us  will  be  responsible," 
and  the  case  where  A  says,  "B  wishes  to  purchase  a  stove, 
but  we  will  both  be  responsible."  Substantially,  the  trans- 
action is  the  same;  in  both  cases  alike  it  is  a  sale  for  the 
benefit  of  the  one  on  the  joint  credit  of  the  two,  and  the  real 
question  in  both  cases  is,  whether  the  credit  was  given  to  both 
jointly.  I  do  not  think  the  court,  in  "Wainwright  v.  Straw, 
based  their  decision  upon  the  narrow  and  merely  verbal 
ground  of  the  use  of  the  first  person  plural,  showing  merely 
who  wanted '  the  stove,  but  upon  the  broad  ground  above 
stated,  that  it  was  sold  upon  their  joint  credit.  And  in  all 
such  cases  where  the  sale  is  upon  the  joint  credit  and  promise 
of  the  defendants,  though  the  property  is  purchased  for  and 
delivered  to  but  one  of  them,  I  think  the  legal  effect  of  the 
transaction  constitutes,  as  between  them  and  the  vendor,  a 
sale  to  the  two  jointly.  The  sale  as  between  the  vendor  and 
the  vendee  is  to  the  party  or  parties  to  whom  the  credit  is 
_given  for  the  price,  without  reference  to  the  question  for 
whose  use  it  is  purchased,  or  who,  as  between  the  promisors, 
is  to  be  its  owner  when  bought. 

This,  brings  us  to  another  point  in  the  c£ise.  The  sale  (if 
upon  the  joint  credit  and  promise  of  the  defendants)  was  a 
joint  sale  to  both,  as  between  them  and  the  plaintiff.  But  in 
the  special  count  of  the  declaration  it  is  alleged  as  a  sale  to 
Daily  only.  The  plaintiff  can  not,  therefore,  recover  upon  the 
special  count. 

But  upon  the  count  for  goods  sold  and  delivered,  the  sale 
having  been  made  to  both,  the  "plaintiff  would  be  entitled  to 
recover,  if  the  facts  be  such  as  would  warrant  a  recovery  upon 
a  sale  made  for  the  joint  benefit  of,  and  the  property  delivered 
to  both. 

I  think  there  was  no  error  in  the  charge  or  proceedings  of 
the  court  below,  and  that  the  judgment  should  be  affirmed, 
with  costs. 
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PART  II 

RIGHTS  OF  THE  SURETY 

CHAPTEE  II. 

THE  RIGHT  TO  INDEMNITY  AND  CONTRIBUTION. 

When  the  Surety  May  Bring  Action  for  Indemnity. 

DAVIES  V.  EVAN  HUMPHKETS. 

6  Meeson  &  Welsby  153   (Eng.).     1840. 

PARKE,  B.  In  these  cases  actions  were  brought  by  the 
plaintiff,  one  of  the  makers  of  a  joint  and  several  promissory 
note,  dated  the  27th  of  December,  1827,  for  the  sum  of  £300, 
with  interest,  to  recover  from  the  two  other  makers,  Evan 
Humphreys  and  John  Humphreys,  a  part  of  the  money  paid 
by  him  to  the  payee,  he  having  paid  the  whole.  In  the  action 
against  Evan  Humphreys,  the  plaintiff  claimed  the  whole, 
alleging  that  the  defendant  was  the  principal  debtor.  Against 
the  defendant  John  Humphreys,  he  claimed  a  moiety  of  what 
he  had  paid,  alleging  that  the  defendant  was  a  co-surety. 
There  were  two  pleas — ^non  assumpsit,  and  the  Statute  of 
Limitations;  and  on  the  trial  at  the  spring  assizes,  before 
my  Brother  Coleridge,  it  appeared  that  the  plaintiff  had  paid 
the  whole  of  the  debt  and  interest,  of  which  the  sum  of  £30 
only  was  paid  within  six  years  before  the  commencement  of 
the  suit,  the  residue  having  been  discharged  before.  For  this 
sum  the  plaiatiff  recovered  against  Evan  Humphreys,  leave 
being  reserved  by  the  learned  judge  to  move  to  increase  the 
amount  to  the  whole  sum  paid ;  against  John  Humphreys,  the 
plaintiff  recovered  a  moiety  of  £30,  and  permission  was  also 
given  to  move  to  increase  that  verdict.  The  rule  for  increas- 
ing the  amount  of  the  verdict  against  Evan  Humphreys,  the 
principal,  must  be  discharged;  for  it  is  clear  that  each  sum 
the  plaintiff,  the  surety,  paid,  was  paid  in  ease  of  the  prin- 
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cipal,  and  ought  to  have  been  paid  in  the  first  instance  by  him, 
and  that  the  plaintiff  had  a  right  of  action  against  him  the 
instant  he  paid  it,  for  so  much  money  paid  to  his  use.  How- 
ever convenient  it  might  be  to  limit  the  number  of  actions  in 
respect  of  one  suretyship,  there  is  no  rule  of  law  which 
requires  the  surety  to  pay  the  whole  debt  before  he  can  call 
for  reimbursement.  The  consequence  is,  that  the  plaintiff's 
right  of  action  against  the  principal  must  be  limited  to  the 
full  amount  of  all  the  payments  within  six  years,  and  this 
being  the  amount  for  which  the  verdict  was  taken,  the  rule 
to  enter  a  verdict  for  a  larger  sum  must  be  discharged. 
Against  the  co-surety  the  case  is  different — the  court  will  give 
it  further  consideration. 

And  now,  in  this  term,  the  judgment  of  the  court,  on  the 
remaining  point  in  the  action  against  John  Humphreys,  the 
surety,  was  delivered  by 

PARKE,  B.  A  rule  granted  in  this  case,  as  well  as  one 
which  was  granted  in  another  action  on  the  same  note  against 
the  principal,  was  argued  in  the  sittings  after  Trinity  Term. 
In  the  course  of  the  last  term,  the  court  disposed  of  the  rule 
in  the  latter  action,  and  one  of  the  questions  in  this;  having 
reserved  for  further  consideration  the  question,  at  what  time 
the  right  of  one  co-surety  to  sue  the  other  for  contribution 
arises. 

This  right  is  founded  not  originally  upon  contract,  but  upon 
a  principle  of  equity,  though  it  is  now  established  to  be  the 
foundation  of  an  action,  as  appears  by  the  cases  of  Cowell  v. 
Edwards  and  Craythorne  v.  Swinburne ;  though  Lord  Eldon 
has,  and  not  without  reason,  intimated  some  regret  that  the 
courts  of  law  have  assumed  a  jurisdiction  on  this  subject,  on  ' 
account  of  the  difSculties  in  doing  full  justice  between  the 
parties.  What,  then,  is  the  nature  of  the  equity  upon  which 
the  right  of  action  depends?  Is  it  that  when  one  surety  has 
paid  any  part  of  the  debt,  he  shall  have  a  right  to  call  on  his 
co-surety  or  co-sureties  to  bear  a  proportion  of  the  burthen, 
or  that,  when  he  has  paid  more  than  his  share,  he  shall  have  a 
right  to  be  reimbursed  whatever  he  has  paid  beyond  it?  or 
must  the  whole  of  the  debt  be  paid  by  him  or  someone  liable, 
before  he  has  a  right  to  sue  for  contribution  at  all?    We  are 
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not  without  authority  on  this  subject,  and  it  is  in  favor  of  the 
second  of  these  propositions.  Lord  Eldon,  in  the  case  of  Ex 
parte  Gifford,  states,  that  sureties  stand  with  regard  to  each 
other  in  a  relation  which  gives  rise  to  this  right  amongst 
others,  that  if  one  pays  more  than  his  proportion,  there  shall 
be  a  contribution  for  a  proportion  of  the  excess  beyond  the 
proportion  which,  in  all  events,  he  is  to  pay;  and  he  expressly 
says,  "that  unless  one  surety  should  pay  more  than  his  moiety, 
he  would  not  pay  enough  to  bring  an  assumpsit  against  the 
other."  And  this  appears  to  us  to  be  very  reasonable;  for, 
if  a  surety  pays  a  part  of  the  debt  only,  and  less  than  his 
moiety,  he  can  not  be  entitled  to  call  on  his  co-surety,  who 
might  himself  subsequently  pay  an  equal  or  greater  portion 
of  the  debt:  in  the  former  of  which  cases,  such  co-surety 
would  have  no  contribution  to  pay,  and  in  the  latter  he  would 
have  one  to  receive.  In  truth,  therefore,  until  the  one  has 
paid  more  than  his  proportion,  either  of  the  whole  debt,  or 
of  that  part  of  the  debt  which  remains  unpaid  by  the  prin- 
cipal, it  is  not  clear  that  he  ever  will  be  entitled  to  demand 
anything  from  the  other ;  and  beforp  that,  he  has  no  equity  to 
receive  a  contribution,  and  consequently  has  no  right  of  ac- 
tion, which  is  founded  on  the  equity  to  receive  it.  Thus, 
if  the  surety,  more  than  six  years  before  the  action,  have 
paid  a  portion  of  the  debt,  and  the  principal  has  paid  the 
residue  within  six  years,  the  Statute  of  Limitations  wiU  not 
run  from  the  payment  by  the  surety,  but  from  the  payment 
of  the  residue  by  the  principal,  for  until  the  latter  date 
it  does  not  appear  that  the  surety  has  paid  more  than  his 
share. 

The  practical  advantage  of  the  rule  above  stated  is  consider- 
able, as  it  would  tend  to  multiplicity  of  suits,  and  to  a  great  in- 
convenience, if  each  surety  might  sue  all  the  others  for  a  ratable 
proportion  of  what  he  had  paid,  the  instant  he  had  paid  any 
part  of  the  debt.  But,  whenever  it  appears  that  one  has  paid 
more  than  his  proportion  of  what  the  sureties  can  ever  be 
called  upon  to  pay,  then,  and  not  till  then,  it  is  also  clear  that 
such  part  ought  to  be  repaid  by  the  others,  and  the  action  will 
lie  for  it.  It  might,  indeed,  be  more  convenient  to  require  that 
the  whole  amount  should  be  settled  before  the  sureties  should 
be  permitted  to  call  upon  each  other,  in  order  to  prevent  multi- 
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plicity  of  suits;  indeed,  convenience  seems  to  require  that 
courts  of  equity  alone  should  deal  with  the  subject;  but  the 
right  of  action  having  been  once  established,  it  seems  clear 
that  when  a  surety  has  paid  more  than  his  share,  every  such 
payment  ought  to  be  reimbursed  by  those  who  have  not  paid 
theirs,  in  order  to  place  him  on  the  same  footing.  If  we  adopt 
this  rule,  the  result  will  be,  that  here,  the  whole  of  what  the 
plaintiff  has  paid  within  six  years  will  be  recoverable  against 
the  defendant,  as  the  plaintiff  had  paid  more  than  his  moiety 
in  the  year  1831 ;  and  consequently  the  rule  must  be  absolute 
to  increase  the  amount  of  the  verdict  from  £15  to  £30. 

Rules  accordingly. 

CHAPTER  III. 

THE  RIGHT  TO  SUBROGATION  AND  EXONERATION. 

Right  to  Be  Subrogated  to  Securities  Held  hj  the  Creditor. 

PEARL  V.  DEACON. 

■  24  Beav.  186   (Eng.).     1857. 

THE  MASTER  OP  THE  ROLLS.  I  retain  the  opinion 
expressed  by  me  yesterday.  The  facts  are  shortly  these :  Mr. 
Pearson  applied  to  the  defendants,  who  are  brewers  at  Wind- 
sor, for  a  loan  of  £250,  to  enable  him  to  take  a  public-house, 
called  The  Carpenters'  Arms.  They  said  we  will  do  so  if  you 
will  get  a  good  surety  for  the  amount,  and  assign  over  your 
pension  and, furniture.  That  was  agreed  to;  Pearson  offered 
the  plaintiff  as  his  surety  for  half  the  amount,  and  Castles  as 
surety  for  the  other  half;  the  defendants  accepted  them,  and 
orr  the  16th  of  November,  1852,  two  joint  and  several  promis- 
sory notes  were  given  to  the  defendants,  one  by  Pearson  and 
the  plaintiff,  and  the  other  by  Pearson  and  Castles.  Six  days 
afterwards,  viz.,  on  the  23d  of  November,  Pearson  assigned 
his  pension  and  all  the  goods  and  chattels  to  secure  this  debt 
of  £250.  On  this  transaction,  the  first  point  which  was  raised 
by  the  plaintiff,  in  my  opinion,  fails.  He  says  that  this  ar- 
rangement was  a  variation  of  the  contract  of  suretyship,  and 
that  it  discharged  the  plaintiff,  because  the  money  was  made 
payable  on  the  16th  of  November,  1858,  or  six  years  after  the 
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date  of  the  mortgage.  If  the  case  ha(J  rested  here,  ,the  plain- 
tiff would  probably  have  been  successful,  but  the  deed  goes 
on,  "or  at  such  earlier  or  other  time"  as  the  defendants  should 
appoint  for  the  payment  thereof  "in  and  by  notice  in  writ- 
ing." I  do  not  think  that  this  was  such  a  variation  in  the 
terms  of  the  security  as  to  discharge  the  surety;  but  the 
question  is  of  little  importance,  as  I  am  of  opinion,  on  the 
evidence,  that  the  plaintiff  had  notice  of  this  assignment  and 
of  the  terms  of  it. 

The  only  other  facts  important  to  be  stated  are  these :  The 
defendants  were  landlords  of  The  Carpenters'  Arms,  and  in 
the  year  1856,  four  years  after  this  transaction,  Pearson's  rent 
being  considerably  in  arrear,  the  defendants  distrained  and 
put  a  broker  in  possession  of  the  furniture  under  the  distress ; 
on  this,  by  arrangement,  instead  of  selling  the  goods,  they  took 
them  at  a  valuation  of  £116. 

The  question  is  this:  The  furniture  having  been  expressly 
mortgaged  for  the  £250,  was  it  within  the  power  of  the  defend- 
ants, to  the  injury  of  the  surety,  to  give  up  the  security  on  the 
furniture  for  the  £250,  and  take  it  in  discharge  of  another  and 
different  debt  due  to  themselves?  I  am  of  opinion  that  they 
could  not  do  so.  It  was  said,  that  this  security  was  not  within 
the  scope  of  the  plaintiff's  contract,  and  that  a  surety  can  not 
go  beyond  it.  That  is  a  mistake  with  respect  to  the  relation 
between  a  principal  and  surety.  Lord  Eldon  expressly  stated, 
in  Craythorne  v.  Swinburne,  14  Ves.  169,  that  the  rights  of  a 
surety  depend  rather  on  a  principle  of  equity  than  upon  con- 
tract; there  may  be  a  quasi  contract,  but  it  arises  out  of  the 
equitable  relation  between  the  parties,  to  be  inferred  from  the 
knowledge  of  an  established  principle  of  equity.  The  same 
doctrine  is  also  stated  in  Mayhew  v.  Crickett,  2  Swan.  191,  and 
it  is  laid  down  distinctly,  that  sureties  are  entitled  to  the 
benefit  of  every  security  which  the  creditor  has  against  the 
principal  debtor,  and  tha;t  whether  the  surety  knows  of  the 
existence  of  those  securities  or  not  is  immaterial.  If  the  cred- 
itor makes  available  any  of  his  securities,  the  surety  is  entitled 
to  the  benefit  of  it. 

The  case  of  Capel  v.  Butler,  2  Sim.  &  S.  457,  is  a  distinct 
authority  for  this  proposition.  Mr.  Ellis  sought  to  distinguish 
that  case  by  saying,  that,  in  that  case,  there  was  a  recital  of  all 
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the  securities,  but  that  ^ere  was  none.  The  answer,  how- 
ever is  this :  That  there  was  notice  to  the  surety  of  the  whole 
transaction,  and  being  so,  the  reciting  it  is  immaterial.  Lord 
Eldon  distinctly  laid  down  in  Mayhew  v.  Crickett,  2  Swan.  185, 
that  it  is  a  matter  of  perfect  indifference,  whether  the  surety 
is  aware  of  another  security  having  been  taken  by  the  creditor 
or  not. 

In  the  judgment  of  Vice-chancellor  Wood  in  Newton  v. 
Charlton,  10  Hare  651,  there  is  a  statement,  in  every  word  of 
which  I  concur.  He  says,  as  regards  the  creditor:  "He  is 
bound  to  give  to  the  surety  the  bepefit  of  every  security  which 
he  holds  at  the  time  of  the  contract, — every  security  which  he 
then  holds;  and  he  is  not  allowed,  in  any  way,  to  vary  the 
position  of  the  surety  with  reference  to  those  securities;  that 
has  been  decided  most  distinctly  in  Mayhew  v.  Crickett  by 
Lord  Eldon,  where  there  was  a  warrant  of  attorney  in  the 
hands  of  a  creditor  put  into  operation  by  the  creditor,  and  a 
judgment  obtained,  from  which  he  afterwards  discharged  the 
priacipa,l  debtor.  Lord  Eldon  held  it  utterly  immaterial, 
whether  the  warrant  of  attorney  was  known  to  the  surety  at 
the  time  he  entered  iato  the  contract  or  not.  The  surety  had  a 
complete  right  to  the  benefit  of  it,  and  if  the  benefit  were  lost 
to  him,  he  was  at  once  discharged." 

It  is  argued  that  this  was  a  security  for  a  separate  and  dis- 
tinct debt;  but  I  am  of  opinion  that  it  was  not  taken  for  a 
separate  and  distinct  debt,  but  for  the  debt  of  £250. 

I  am  of  opinion,  therefore,  that  if  the  defendants  enforce 
payment  of  the  rent  due  to  them  out  of  the  furniture,  and 
then  seek  to  compel  the  plaintiff  to  pay  the  debt  for  which  he 
became  surety,  the  plaintiff  is  entitled  to  say  to  them,  "you 
must  give  me  the  benefit  of  the  security  on  the  furniture  and 
pension  which  were  mortgaged  to  you  for  this  debt." 

What  the  defendants  have  done  is  this :  They  have  thought 
fit  to  apply  the  produce  of  the  furniture  to  a  different  and 
distinct  debt,  contrary  to  the  original  arrangement,  on  the 
terms  of  which,  it  is  to  be  assumed,  the  surety  consented  to 
become  liable.  I  am  therefore,  of  opinion,  that  whatever  the 
defendants  have  received  ought  to  be  applied  ratably  in  dis- 
charge of  the  whole  debt,  and  that  the  plaintiff  is  only  liable 
to  pay  half  of  the  balance. 
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If  it  were  otherwise,  the  result  would  be  this:  That  if  a 
man  advanced  £1,000  to  another  on  a  mortgage  of  an  estate, 
and  had  the  security  of  ten  sureties,  each  of  whom  was  liable 
for  £100,  he  might  release  or  reassign  the  mortgage,  and  then 
sue  the  ten  sureties.  This  is  a  proposition  impossible  to  be 
sustained. 

If  the  defendants  have  received  anything  from  Castles,  it 
must  not  be  taken  into  account ;  but  with  respect  to  the  money 
received  from  Pearson,  it  ought  to  be  taken  as  a  discharge  for 
the  debt. 

As  to  the  pension,  either  they  have  received  it  or  they  have 
not ;  if  they  have,  it  was  distinctly  applicable  to  the  payment 
of  their  debt ;  if  they  have  not,  they  must  show  why  they  did 
not  make  that  security  available. 


Surety  for  a  Surety. 

HARRIS  V.  JONES  ET  AL. 

136  N.  W.  1080  (N.D.).    1912. 

Appeal  from  District  Court,  Richland  County;  Allen,  J. 

Action  by  Carl  E.  Harris  against  Martin  Jones  and  another. 
Prom  a  judgment  for  plaintiff,  defendants  appeal.  Reversed, 
with  direction. 

McCumber  &  Forbes,  of  Wahpeton,  and  Martin  Scramstad, 
of  "Wyndmere,  for  appellants.  Wolfe  &  Schneller,  of  Wahpe- 
ton, for  respondent. 

BURKE,  J.  In  the  spring  of  1906,  one  Carl  Tronsgard,  a 
druggist  of  this  state,  was  indebted  to  Noyes  Bros.  &  Cutler, 
wholesalers,  in  the  sum  of  $805.11.  Being  pressed  for  pay- 
ment, he  applied  to  Jones,  the  cashier  of  the  local  bank,  to 
indorse  a  note  for  that  amount,  c^ue  in  one  year,  and  thus 
secure  a  year's  extension  upon  his  debt.  Jones  replied  that 
owing  to  his  position  in  the  bank  and  his  bonds  he  could  not 
assume  the  risk  unless  he  had  security,  and  to  use  Jones'  own 
words:  "It  happened  that  Tronsgard  asked  me  to  sign  a  note 
with  him  for  about  $800.  Because  of  the  business  I  was  in,  in 
the  bank,  it  was  unlawful :  that  is,  it  wouldn  't  be  safe  to  do  it. 
I  told  him,  on  account  of  my  personal  bonds,  unless  I  had  some 
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security  to  protect  me,  I  says,  'If  you  get  your  brother-in-law, 
Harris,  to  sign  that  first,  so  there  would  be  no  risk  on  my  part, 
I  would  sign,'  and  he  said  he  would  go  and  see  him,  and  he 
brought  back  the  note  with  his  name  on  it,  and  I  signed  it." 
That  TronsgEird  related  to  Harris  the  substance  of  the  con- 
versation had  with  Jones  is  apparent  from  the  testimony  of 
Harris  himself,  wherein  he  says,  in  answer  to  a  question: 
"Q.  And  didn't  Tronsgard  say  that  he  first  went  to  Jones  to 
get  him  to  sign  the  note,  but  that  he  wouldn't  sign  the- note 
until  you  first  signed  it  ?  A.  Yes. ' '  And  again  he  was  asked : 
"Q.  But,  however,  he  did  say  that  Martin  Jones  had  said  he 
wouldn't  sign  until  you  had  signed?  A. Yes,  sir."  And  still 
again  he  was  asked:  "Q.  What  was  the  talk  you  had  with 
Tronsgard  about  your  signing  that  note,  and  Martin  Jones 
signing  it  ?  A.  He  says  Martin  would  sign,  if  I  did.  Q.  Mar- 
tin would  sign  if  you  signed  it  first?  A.  Yes,  sir."  That  this 
was  the  understanding  of  both  Harris  and  Jones  further  ap- 
pears from  the  correspondence  between  these  two  persons  writ- 
ten before  the  lawsuit  was  begun.  At  all  events,  the  note  was 
signed  by  Tronsgard  as  maker  and  indorsed  upon  the  back 
first  by  Harris  and  next  by  Jones.  Two  others  signed  their 
names  later,  but  their  rights  are  not  in  litigation  herein. 
When  the  note  became  due,  it  was  not  paid  and  was  reduced 
to  judgment,  and  an  execution  placed  in  the  hands  of  the 
sheriff.  When  a  threat  of  levy  was  made  to  Harris,  he  paid 
and  caused  to  be  satisfied  of  record  the  judgment,  and  took  in 
his  own  name  two  notes  from  Tronsgard  and  his  wife  for  the 
amount  of  the  debt,  which  notes  fell  due  in  about  six  months ' 
time.  After  the  maturity  of  said  notes,  Harris  sued  Jones  for 
contribution  as  a  co-surety  under  §  6110,  R.  C.  1905,  alleging 
that  the  Tronsgards  and  the  other  sureties  were  insolvent. 
The  case  is  before  us  for  trial  de  novo. 

[1]  (1)  The  first  question  arising  is  the  relation  of  Jones 
to  Harris.  Counsel  for  both  sides  seem  to  act  upon  the  assump- 
tion that  they  were  co-sureties  for  all  purposes,  and  the  trial 
court  naturally  followed  them.  This  relation  existed,  of 
course,  between  them,  from  the  viewpoint  of  the  payee  of  the 
note,  Noyes  Bros.  &  Cutler;  but,  when  we  come  to  consider 
the  matter  from  the  standpoint  of  Jones  and  Harris,  a  very 
different  relationship  exists.    Jones  had  refused  to  extend  his 
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name  as  a  surety  for  Tronsgard  alone.  He  told  Tronsgard 
that  he  would  not  sign  with  him  alone,  but  that  if  Hams 
would  sign  first,  then  he  would  sign.  That  Tronsgard  told 
this  to  Harris  there  can  be  no  doubt.  Harris  admits  that  Trons- 
gard told  him  that  Jones  would  not  sign  the  note  until  he 
(Harris)  had  signed  it  first.  It  thus  appears  that  Jones  was 
a  surety  upon  the  note  for  both  Tronsgard  and  Harris,  only 
bound  to  pay  if  neither  of  the  others  paid  it.  Of  course,  he 
could  not  assert  this  defense  in  a  suit  by  the  payee  of  the 
note;   but  that  is  not  before  us. 

The  first  time  this  doctrine  was  announced,  so  far  as  we  are 
able  to  learn,  was  in  the  case  of  Craythorne  v.  Swinburne, 
14  Ves.  160,  33  English  Reports  (full  reprints)  482 ;  the  facts 
ia  that  case  being  almost  identical  with  these.  It  was  therein 
announced  that,  while  the  several  persons  signing  their  names 
as  indorsers  upon  the  back  of  a  promissory  note  were  liable ' 
to  each  other  in  the  order  in  which  they  had  signed,  because  the 
presumption  was  that  each  signer  obligated  himself  upon 
the  strength  of  all  of  the  names  before  his,  yet  it  might  be 
shown  by  parol  that  all  of  the  signers  were  in  fact  sureties  for 
the  original  debtor  alone,  and  consequently  co-sureties  with 
each  other  and  liable  to  contribution.  This  principle  was  fol- 
lowed with  very  few  dissents  for  nearly  a  hundred  years; 
many  of  the  cases  being  confused  with  the  question  of  the  lia- 
bility towards  the  payee  of  the  note,  but,  upon  the  simple  ques- 
tion of  the  liability  as  between  the  co-sureties,  being  prac- 
tically unanimous.  To  those  wishing  a  full  list  of  these  deci- 
sions, we  refer  to  7  Cyc.  664-673.  Thus  stood  the  law  when  the 
various  states,  including  North  Dakota,  adopted  the  Nego- 
tiable Instrument  Law  (sections  6303-6498,  R.  C.  1905).  Sec- 
tion 6366,  in  particular,  seems  to  have  been  intended  by  the 
framers  of  said  law  to  give  expression  to  the  well-settled  law 
upon  that  subject.  It  reads:  "When  a  person,  not  otherwise 
a  party  to  an  instrument,  places  thereon  his  signature  in 
blank  before  delivery,  he  is  liable  as  indorser  in  accordance 
with  the  following  rules:  (1)  If  the  instrument  is  payable 
to  the  order  of  a  third  person,  he  is  liable  to  the  payee  and  to 
all  subsequent  parties."  Subdivisions  2  and  3  not  being  in 
point.  Section  6370  reads:  "As  respects  one  another,  in- 
dorsers are  liable  prima  facie  in  the  order  in  which  they  in- 
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dorse;  but  evidence  is  admissible  to  show  that  as  between 
themselves  they  have  agreed  otherwise.  Joint  payees  or  joint 
indorsers  who  indorse  ate  deemed  to  indorse  jointly  and  sev- 
erally." 

[2]  (2)  From  the  established  law,  therefore,  of  our  state  it 
appears  that  prima  facie,  at  least,  Harris  was  liable  to  Jones 
for  the  full  debt,  in  case  Jones  paid  it,  and  liable  to  pay  it 
himself  in  full  without  right  of  contribution  from  any  sub- 
sequent indorser.  Of  course,  he  might  show  by  evidence,  parol 
or  written,  that  such  was  not  the  true  understanding,  but  that 
Jones  meant  to  be  bound  for  Tronsgard  alone  the  same  as  did 
Harris ;  but  this  burden  is  upon  Harris.  The  evidence  already 
quoted  shows  that  Harris  offered  no  such  evidence;  but,  on 
the  contrary,  the  evidence  received  at  the  trial  showed  the 
very  opposite,  to  wit,  that  Jones  refused  to  be  bound  for 
Tronsgard  alone.  That  this  is  the  proper  construction  of  the 
Negotiable  Instrument  Law  is  supported  by  the  following 
named  cases,  arising  upon  a  similar  state  of  facts  and  based 
upon  the  same  statute :  Mercantile  Bank  v.  Busby,  120  Tenn. 
652,  113  S.  W.  390;  Haddock  v.  Haddock,  192  N.  Y.  499,  85 
N.  E.  682,  19  L.  R.  A.  (N.  S.)  136  (valuable  note  by  editors) ; 
Bank  v.  Burch,  145  N.  C.  316,  59  S.  E.  71 ;  Wilson  v.  Hendee, 
74  N.  J.  Law,  640,  66  Atl.  413;  7  Cyc.  673  (F),  and  cases  cited 
note  84  to  the  same  found  in  the  Cyc.  annotations. 

Harris  and  Jones  not  being  co-sureties  upon  the  note  in  ques- 
tion, no  cause  of  action  existed  in  favor  of  Harris. 

The  trial  court  is  directed  to  change  the  judgment  of  the 
lower  court  to  conform  to  this  opinion. 
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PAET  III 

DEFENSES  OF  THE  SURETY 

CHAPTER  IV. 

PRINCIPAL  NOT  LIABLE  ORIGINALLY. 

Principal,  a  Married  Woman. 

KIMBALL  V.  NEWELL. 

7  Hill  116  (N.  Y.).     1845. 

On  error  brought  from  the  superior  court  of  the  city  of  New 
York,  Newell  brought -an  action  of  covenant  against  Kimball 
in  the  marine  court  of  the  city  of  New  York,  claiming  to  re- 
cover certain  rent  due  on  a  lease  to  one  Theodosia  Knowlton, 
for  whom  the  defendant  had  become  surety.  On  the  trial, 
the  plaintiff  gave  in  evidence  the  following  instruments: 

' '  This  is  to  certify  that  I  have  hired  and  taken  from  Daniel 
Newell  the  house  in  Nassau  street,  etc.,  for  one  year,  to  com- 
mence on  the  first  day  of  May,  next,  at  the  yearly  rent  of  four 
hundred  and  fifty  dollars,  payable  quarterly.  And  I  do  hereby 
promise  to  make  punctual  payment  of  the  rent,  in  manner 
aforesaid,  arid  quit  and  surrender  the  premises,  at  the  expira 
tion  of  the  term,  in  as  good  state  and  condition  as  reasonable 
use  and  wear  thereof  will  permit,  damages  by  the  elements 
excepted.  Given  under  my  hand  and  seal  the  3rd  day  of 
March,  1840. 

"Mrs.  T.  Knowlton,  [L.S.]" 

"In  consideration  of  the  letting  of  the  premises  above  de- 
scribed, and  for  the  sum  of  one  dollar,  I  hereby  become  surety 
for  the  punctual  payment  of  the  rent,  and  performance  of  the 
covenants,  in  the  above  written  agreement  mentioned,  to  be 
paid  and  performed  by  Mrs.  Theodosia  Knowlton,  and  if  any 
default  should  be  made  therein,  I  do  hereby  promise  and  agree 
to  pay  unto  the  said  Daniel  Newell  such  sum  or  sums  of  money 
as  will  be  sufficient  to  make  up  such  deficiency,  and  fully  sat- 
isfy the  conditions  of  the  said  agreement,  without  requiring 

612 


LEADING  ILLUSTRATIVE  CASES  29 

any  notice  of  non-payment,  or  proof  of  demand  being  made. 
Given  under  my  hand  and  seal  the  3rd  day  of  March,  1840. 

"M.  T.  C.Kimball,  [L.  S.]" 

It  appeared  that  Mrs.  Knowlton  occupied  under  the  lease, 
and  that  a  balance  of  rent,  amounting  to  $31.94,  remained 
due  the  plaintiff.  It  further  appeared  that  Mrs.  Knowlton 
was  a  married  woman  at  the  time  the  lease  was  executed; 
and  the  defendant  contended  that,  inasmuch  as  her  covenant 
was  void  by  reason  of  coverture,  his  was  also  void.  The  marine 
court  held  otherwise,  however,  and  rendered  judgment  in 
favor  of  the  plaintiff,  which  was  afterward  affirmed  by  the 
superior  court  on  certiorari,  and  the  defendant  brought  error. 

NELSON,  C.  J.  The  defendant  having  consented  to  become 
bound  as  surety-  for  the  rent  of  the  premises  leased  to  Mrs. 
Knowlton,  it  is  but  reasonable  to  presume  that,  if  he  was  not 
well  acquainted  with  her  situation  before,  he  then  made  some 
enquiries  into  her  circumstances  and  condition,  and  thus  be- 
came fully  possessed  of  the  facts  which  he  now  sets  up  as 
a  ground  of  discharge. 

But  conceding  that  the  defendant  had  no  knowledge  of  the 
social  condition  of  Mrs.  Knowlton,  and'  that  he  supposed  she 
would  be  legally  holden  for  the  rent  as  it  accrued,  I  am  still 
of  the  opinion  that  he  is  liable  on  his  contract.  The  doctrine 
for  which  his  counsel  contends  Is  thus  stated  by  Theobald: 
"The  obligation  of  the  surety  being  accessory  to  the  obligation 
of  some  person  who  is  the  principal  debtor,  it  is  of  its  essence 
that  there  should  be  a  valid  obligation  of  a  principal  debtor. 
The  nullity  of  the  principal  obligation  necessarily  induces  the 
nullity  of  the  accessory."  (Theo.  Prin.  &  Sur.  2.)  This  is 
undoubtedly  correct  as  a  general  rule;  but  it  has  its  excep- 
tions, and  the  case  before  us  is  one  of  them. 

Mr.  Chitty  says:  "The  rule  that  a  party  cannot  be  liable 
upon  a  contract  of  guaranty,  unless  the  principal  has  incurred 
a  legal  responsibility,  is  true,  in  some  instances,  in  form  or 
words,  rather  than  in  substance."  (Chitty  on  Contr.,  499.) 
He  adds:  "In  the  case  of  a  guarantee  to  answer  for  the  price 
of  goods  to  be  supplied  to  a  married  woman,  or  goods  (not 
necessaries)  to  be  sold  to  an  infant,  or  other  persons  incom- 
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petent  to  contract,  no  doubt  the  party  guaranteeing,  though 
professedly  contracting  only  in  the  character  of  surety,  would 
be  responsible."  (Id.)  He  refers  to  the  case  of  Maggs  v. 
Ames  (4  Bing.  470),  which  was  an  action  against  the  defend- 
ant as  surety  for  a  married  woman.  There  the  question  was 
whether  the  undertaking  of  the  defendant  was  an  original 
one,  so  as  not  to  require  it  to  be  in  writing.  The  court  held 
that  it  was  collateral,  and  therefore  should  have  been  in  writ- 
ing. But  neither  the  counsel  nor  court  supposed  that  the  de- 
fendant would  not  have  been  bound,  if  the  contract  had  been 
in  writing.  On  the  contrary,  that  was  assumed.  In  the  case 
of  White  V.  Cuyler  (6  T.  R.  176),  it  was  impliedly  at  least  con-, 
ceded  by  Lord  Kenyon,  that  a  guarantor  or  surety  for  a  feme 
covert  would  be  liable  on  his  contract.  (See  also  Chitty  on 
Contr.,  515 ;  Pitman  on  Prin.  and  Surety,  13 ;  Buckmyr  v. 
Darnall  (2  Ld.  Raym.  1085) ;  Harris  v.  Hunchback  (1  Burr. 
373) ;  Chapin  v.  Lapham  (20  Pick.  467). 

The  doctrine  of  the  civil  law  is  very  clear  and  satisfactory 
on  this  subject.  It  is  as  follows:  "Although  the  obligation 
of  a  surety  be  only  an  accessory  to  that  of  the  principal  debtor, 
yet  he  who  has  bound  himself  surety  for  a  person  who  may 
get  himself  relieved  from  his  obligation,  such  as  a  minor,  or 
a  prodigal  who  is  interdicted,  is  not  discharged  from  his 
suretyship  by  the  restitution  of  the  principal  debtor;  and  the 
obligation  subsists  in  his  person;  unless  the  restitution  were 
grounded  upon  some  fraud,  or  other  vice  which  would  have 
the  effect  to  annul  the  right  of  the  creditor."  (Dom.  B.  3, 
tit.  4,  §1,  art.  10,  Strahan's  ed.)  Again:  If  the  principal  ob- 
ligation was  annulled  only  because  of  some  personal  exception" 
which  the  principal  debtor  had,  as  if  it  was  a  minor,  who, ' 
in  consideration  of  his  being  under  age,  got  himself  relieved 
from  an  engagement  by  which  he  suffered  some  prejudice, 
and  that  there  had  been  no  fraud  on  the  creditor's  part; 
the  restitution  of  the  minor  would  have  indeed  this  effect, 
that  it  would  annul  his  obligation  to  the  creditor,  and  his  en- 
gagement to  save  harmless  his  surety,  if  he  desired  to  be  re- 
lieved from  it.  But  the  said  restitution  of  the  minor  would 
not  in  the  least  invalidate  the  surety's  obligation  to  the 
creditor.  For  it  was  only  to  make  good  the  obligation  of  the 
minor,  in  case  he  should  be  relieved  from  it  on  account  of  his 
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age,  that  the  creditor  took  the  additional  security  of  a  surety." 
(Id.,  B.  3,  tit.  4,  §  5,  art.  2;  and  see  1  Bv.  Poth.  on  Obi.  237.) 
I  am  satisfied  that  the  decision  of  the  court  below  was  right, 
and  that  the  judgment  should  be  affirmed. 

BEARDSLEY,  J.  I  think  the  defendant  was  estopped  from 
denying  the  competency  of  Mrs.  Knowlton  to  bind  herself  by 
the  covenant  she  assumed  to  execute.  The  defendant  by  his 
covenant  admits  she  was  thus  bound,  and  he  shall  not  be 
allowed,  to  gainsay  it  by  alleging  her  incapacity  to  make  a 
legal  contract.  Had  she  been  induced  to  enter  into  this  en- 
gagement by  fraud  or  imposition,  or  upon  a  usurious  con- 
sideration, the  case  might  have  been  otherwise;  but  the  de- 
fendant, although  a  surety,  cannot  be  permitted,  on  the  ground 
now  set  up,  to  deny  the  legal  existence  of  a  covenant  which  is 
explicitly  conceded  by  his  own  deed.  (Co.  Litt.  352a,  note 
306;  1  Stark.  Ev.  302,  Am.  ed.  of  1830;  Greenl.  Ev.,  §§22 
to  26,  and  the  notes.) 

The  judgment  of  the  court  below  is  right,  and  should  be 
affirmed. 

Judgment  affirmed. 
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CHAPTER  VI. 

PRINCIPAL'S  OBLIGATION  DISCHARGED  OR  MODIFIED 
BY  ACT  OF  THE  CREDITOR. 

Failure  to  Sue  the  Debtor. 

PAIN  V.  PACKARD  ET  AL. 

13  Johns.  174  (N.  Y.).     1816. 

[This  was  an  action  of  assumpsit  on  a  promissory  note  made 
by  Packard  &  Munson,  in  which  Packard  alone  was  arrested, 
the  other  defendant  being  returned  not  found.  The  defendant, 
Packard,  pleaded:  1.  Non-assumpsit.  2.  That  he  signed  the 
note,  which  was  for  $100,  payable  on  demand,  as  surety  for 
Munson ;  that  he  urged  the  plaintiff  to  proceed  immediately  in 
collecting  the  money  due  on  the  note  from  Munson,  who  was 
then  solvent;  and  that,  if  the  plaintiff  had  then  proceeded 
immediately"  to  take  measures  to  collect  the  money  of  Munson, 
he  might  have  obtained  payment  from  him;  but  the  plaintiff 
neglected  to  proceed  against  Munson  until  he  became  insolv- 
ent, absconded  and  went  away  out  of  the  state,  whereby  the 
plaintiff  was  unable  to  collect  the  money  of  Munson.  3.  The 
third  plea  was  like  the  second,  except  that  the  defendant 
alleged  a  promise,  on  the  part  of  the  plaintiff,  that  he  would 
immediately  proceed  to  collect  the  money  of  Munson,  and  a 
breach  of  that  promise,  by  which  the  defendant  was  deceived 
and  defrauded,  and  prevented  from  obtaining  the  money  from 
Munson,  etc. 

There  was  a  demurrer  to  the  second  and  third  pleas  and  a 
joinder  in  demurrer,  which  was  submitted  to  the  court  without 
argument.] 

PER  CURIAM.  The  facts  set  forth  in  the  plea  are  admitted 
by  the  demurrer.  The  principles  laid  down  in  the  case  of 
The  People  v.  Jansen  (7  Johns.  336)  will  warrant  and  support 
this  plea.  We  there  say  a  mere  delay  in  calling  on  the  prin- 
cipal will  not  discharge  the  surety.     The  same  principle  was 
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fully  and  explicitly  laid  down  by  the  court  in  the  case  of 
Tallmadge  v.  Brush.  But  this  is  not  such  a  case.  Here  is  a 
special  request,  by  the  surety,  to  proceed  to  collect  the  money 
from  the  principal;  and  an  averment  of  a  loss  of  the  money 
as  against  the  principal,  in  consequence  of  such  neglect.  The 
averments  and  facts  stated  in  the  plea  are  not  repugnant,  or 
contradictory  to  the  terms  of  the  note.  The  suit  here  is  by 
the  payee  against  the  makers.  The  i^ct  of  Packard  having 
been  security  only  is  fairly  to  be  presumed  to  have  been  known 
to  the  plaintiff.  He  was,  in  law  and  equity,  therefore  bound  to 
use  due  diligence  against  the  principal  in  order  to  exonerate 
the  surety.\  This  he  has  not  done.  There  can  be  no  sub- 
stantial objections  against  such  a  plea.  It  may  be  said,  the 
surety  might  have  paid  the  note  and  prosecuted  the  principal ; 
but  although  he  might  have  done  so,  he  was  not  bound  to  do  it. 
If  he  had  a  right  to  expedite  the  plaintiff  in  proceedings 
against  the  principal  and  choose  to  rest  on  that,  he  might 
do  so.  In  the  ease  of  Trent  Nav.  Co.  v.  Harley  (10  East.  34) 
the  plea  was  similar  to  the  present  and  not  demurred  to. 

The  defendant  must,  accordingly,  have  judgment  upon  the 
demurrer. 

Judgment  for  the  defendant. 


Failure  to  Notify  the  Guarantor  of  Acceptance. 

DAVIS  BT  AL.,  PLPFS.  IN  ERR.,  v.  WELLS,  FARGO  & 

COMPANY. 

104  U.  S.  159,  L.  Ed.,  Book  26,  686.     1881. 

In  error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

MATTHEWS,  J.,  delivered  the  opinion  of  the  court: 

The   action   below  was  brought   by  Wells,   Fargo   &   Co., 

against  the  plaintiffs  in  error,  upon  a  guaranty,  in  the  following 

words : 

"For  and  in  consideration  of  one  dollar  to  us  in  hand  paid 
by  WeUs,  Fargo  &  Co.  (the  receipt  of  which  is  hereby  acknowl- 
edged), we  hereby  guarantee  unto  them,  the  said  Wells,  Fargo 
&  Co.,  unconditionally  at  all  times,  any  indebtedness  of  Gor- 
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don  &  Co.,  a  firm  now  doing  business  at  Salt  Lake  City,  Ter- 
ritory of  Utah,  to  the  extent  of  and  not  exceeding  the  sum  of 
ten  thousand  dollars  ($10,000)  for  any  overdrafts  now  made, 
or  that  may  hereafter  be  made,  at  the  bank  of  said  Wells, 
Fargo  &  Co. 

"This  guaranty  to  be  an  open_one,  and  to  continue  one  at 
all  times  to  the  amount  of  ten  thousand  dollars,  until  revoked 
by  us  in  writing. 

"Dated  Salt  Lake  City,   11th  November,  1874. 

"In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals  the  day  and  year  above  written. 

"Ebwin  Davis.  [seal] 

"J.  N.  H.  Patrick,     [seal] 

"Witness:    J.  Gordon." 

The  answer  set  up,  by  way  of  defense,  that  there  was  no 
notice  to  the  defendants  from  the  plaintiffs  of  their  accept- 
ance of  the  guaranty,  and  their  inteiition  to  act  under  it; 
and  no  notice,  after  the  account  was  closed,  of  the  amount 
due  thereon ;  and  no  notice  of  the  demand  for  payment  upon 
Gordon  &  Co.,  and  of  their  failure  to  pay  within  a  reasonable 
time  thereafter. 

But  there  was  no  allegation  that  by  reason  thereof  any  loss 
or  damage  had  accrued  to  the  defendants. 

On  the  trial  it  was  In  evidence  that  this  guaranty  was 
executed  by  the  defendants  below  and  delivered  to  Gordon  on 
the  day  of  its  date,  for  delivery  by  him  to  Wells,  Fargo  &  Co., 
which  took  place  on  the  same  day;  that  Gordon  &  Co.  were 
then  indebted  to  the  plaintiffs  below  for  a  balance  of  over 
$9,000  on  their  bank  account ;  that  their  account  continued  to 
be  overdrawn,  Wells,  Fargo  &  Co.  permitting  it  on  the  faith  of 
the  guaranty,  from  that  time  till  July  31,  1875,  when  it  was 
closed,  with  a  debit  balance  of  $6,200 ;  that  the  account  was 
stated  and  payment  demanded  at  that  time  of  Gordon  &"Co., 
who  failed  to  make  payment;  that  a  formal  notice  of  the 
amount  due  and  demand  of  payment  was  made  by  Wells, 
Fargo  &  Co.,  of  the  defendants  below,  on  May  26,  1876,  the 
day  before  the  action  was  brought.  There  was  no  evidence 
of  any  other  notice  having  been  given  in  reference  to  it; 
either  that  Wells,  Fargo  &  Co.  accepted  it  and  intended  to 
rely  upon  it,  or  of  the  amount  of  the  balance  due  at  or  after 
the  account  was  closed;   and  no  evidence  was  offered  of  any 
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loss  or  damage  to  the  defendants  by  reason  therefore,  or  in 
consequence  of  the  delay  in  giving  the  final  notice  of  Gordon  & 
Co.'s  default. 

The  defendants'  counsel  requested  the  court,  among  others 
not  necessary  to  refer  to,  to  give  to  the  jury  the  following 
instructions,  numbered  first,  second,  third  and  fifth: 

1.  If  the  jury  believes  from  the  evidence  that  the  guaranty 
sued  upon  was  delivered  by  the  defendants  to  Joseph  Gordon, 
and  not  to  the  plaintiff,  but  was  afterwards  delivered  to  the 
latter  by  Joseph  Gordon,  or  by  Gordon  &  Co.,  it  became  and 
was  the  duty  of  Wells,  Fargo  &  Go.  thereupon  to  notify  the 
defendants  of  the  acceptance  of  said  guaranty,  and  their  inten- 
tion to  make  advancements  on  the  faith  of  it,  and,  if  they 
neglected  or  failed  so  td  do,  the  defendants  are  not  liable  on 
the  guaranty,  and  your  verdict  must  be  for  the  defendants. 

2.  If  Wells,  Fargo  &  Co.  made  any  advancements  to  Gor- 
don &  Co.  on  overdrafts  on  the  faith  of  said  guaranty,  it 
became  and  was  the  duty  of  plaintiff  to  notify  the  defendants, 
within  a  reasonable  time  after  the  last  of  said  advancements, 
of  the  amount  advanced  under  the  guaranty,  and  if  the  plain- 
tiff failed  or  neglected  so  to  do,  it  cannot  recover  under  the 
guaranty,  and  your  verdict  must  be  for  the  defendants. 

3.  What  is  a  reasonable  time  in  which  notice  should  be 
given  is  a  question  of  law  for  the  court.  Whether  notice  was 
given  is  one  of  fact  for  the  jury.  The  court,  therefore,  in- 
structs you  that  if  notice  of  the  advancements  made  under 
said  guaranty  was  not  given  until  after  the  lapse  of  twelve 
months  or  upward  from  the  time  the  last  advancement  was 
made  to  Gordon  &  Co.,  this  was  not,  in  contemplation  of  law, 
a  reasonable  notice,  and  your  verdict,  if  you  so  find  the  fact 
to  be,  should  be  for  the  defendants. 

5.  Before  any  right  of  action  accrued  in  favor  of  plaintiff 
under  said  guaranty,  it  was  incumbent  on  it  to  demand  pay- 
ment of  the  principal  debtor,  Gordon  &  Co.,  and,  on  their 
refusal  to  pay,  to  notify  the  defendants.  If  the  jury,  there- 
fore, find  that  no  such  demand  was  made,  and  no  notice  given 
to  the  defendants,  the  plaintiff  cannot  recover  upon  the 
guaranty. 

The  court  refused  to  give  each  of  these  instructions,  and  the 
defendants  excepted. 
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The  following  instructions  were  given  by  the  court  to  the  jury, 
"to  the  giving  of  each  of  which  the  defendants  excepted : 

1.  You  are  instructed  that  the  written  guaranty  offered  in 
evidence  in  this  case  is  an  unconditional  guaranty  by  defend- 
ants, of  any  and  all  overdi^afts,  not  exceeding  in  amount 
$10,000,  for  which  said  Gordon  &  Co.  were  indebted  to  the 
plaintiff  at  the  date  of  the  commencement  of  this  suit.  If  the 
jury  believe  from  the  evidence  that  said  guaranty  was  by 
said  defendants,  or  by  any  one  authorized  by  them  to  deliver 
the  same,  actually  delivered  to  plaintiff,  and  that  plaintiff 
accepted  and  acted  on  the  same,  such  delivery,  acceptance  and 
action  thereon  by  plaintiff  bind  the  defendants,  and  render 
the  defendants  responsible  in  the  action  for  all  overdrafts 
upon  plaintiff  made  by  Gordon  &  Co.,  at  the  date  of  and 
since  the  date  of  said  delivery  of  said  guaranty,  and  which 
"were  unpaid  at  the  date  of  the  commencement  of  this  suit,"  not 
exceeding  $10,000. 

2.  The  jury  are  instructed  that  the  written  document  under 
seal,  offered  in  evidence  in  this  case,  implies  a  consideration, 
and  constitutes  an  unconditional  guaranty  of  whatever  over- 
draft, if  any,  not  exceeding  $10,000,  which  the  jury  may  find 
from  the  evidence  that  Gordon  &  Co.  actually  owed  the  plain- 
tiff at  the  date  of  the  bringing  of  this  suit;  and  further,  if 
you  believe  from  the  evidence  that  an  account  was  stated  of 
such  overdraft  between  plaintiff  and  J.  Gordon  &  Co.,  then 
the  plaintiff  is  entitled  to  interest  on  the  amount  found  due  at 
such  statement,  from  the  date  thereof,  at  the  rate  of  ten  per 
cent  per  annum. 

These  exceptions  form  the  basis  of  the  assignment  of  errors. 

The  charge  of  the  court  first  assigned  for  error,  and  its 
refusal  to  charge  upon  the  point  as  requested  by  the  plaintiffs 
in  error,  raises  the  question  whether  the  guaranty  becomes 
operative  if  the  guarantor  be  not  within  a  reasonable  time 
informed  by  the  guarantee  of  his  acceptance  of  it  and  inten- 
tion to  act  under  it. 

It  is  claimed  in  argument  that  this  has  been  settled  in  the 
jiegative  by  a  series  of  well  considered  judgments  of  this  court. 

It  becomes  necessary  to  inquire  precisely  what  has  been  thus 
settled,  and  what  rule  of  decision  is  applicable  to  the  facts  of 
the  present  ease. 
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In  Adams  v.  Jones,  12  Pet.  213,  Mr.  Justice  Story,  deliver- 
ing the  opinion  of  the  court,  said:  "And  the  question  which, 
under  this  view,  is  presented,  is  whether,  upon  a  letter  of 
guaranty,  addressed  to  a  particular  person  or  to  persons  gener- 
ally, for  a  future  credit  to  be  given  to  the  party  in  whose  favor 
the  guaranty  is  drawn,  notice  is  necessary  to  be  given  to  the 
guarantor  that  the  person  giving  the  credit  has  accepted  or 
acted  upon  the  guaranty  and  given  the  credit  on  the  faith 
of  it;  we  are  all  of  the  opinion  that  it  is  necessary  and  this 
is  not  now  an  open  question  in  this  court,  after  the  decisions 
which  have  been  made  in  Russell  v.  Clark,  7  Craneh  69; 
Edmonston  v.  Drake,  5  Pet.  624;  Douglass  v.  Reynolds,  7 
Pet.  113;  Lee  v.  Dick,  10  Pet.  482;  and  again  recognized  at 
the  present  term  in  the  case  of  Reynolds  v.  Douglass,  12 
Pet.  497. 

"It  is  in  itself  a  reasonable  rule,  enabling  the  guarantor 
to  know  the  nature  and  extent  of  his  liability,  to  exercise 
due  vigilance  in  guarding  himself  against  losses  which  might 
otherwise  be  unknown  to  him,  and  to  avail  himself  of  the 
appropriate  means  in  law  and  equity  to  compel  the  other 
parties  to  discharge  him  from  further  responsibility.  The 
reason  applies  with  still  greater  force  to  cases  of  a  general 
letter  of  guaranty,  for  it  might  otherwise  be  impracticable  for 
the  guarantor  to  know  to  whom  and  under  what  circumstances 
the  guaranty  attached,  and  to  what  period  it  might  be  pro- 
tracted. Transactions  between  the  other  parties  to  a  great 
extent  might  from  time  to  time  exist,  in  which  credits  might 
be  given  and  payments  might  be  made,  the  existence  and  due 
appropriation  of  which  might  materially  affect  his  own  rights 
and  security.  If,  therefore,  the  questions  were  entirely  new, 
we  should  not  be  disposed  to  hold  a  different  doctrine ;  and 
we  think  the  English  decisions  are  in  entire  conformity  to 
our  own."  ~ 

In  Reynolds  v.  Douglass,  12  Pet.  504,  decided  at  the  same 
term  and  referred  to  in  the  foregoing  extract,  Mr.  Justice 
McLean  stated  the  rule  to  be  "That,  to  entitle  the  plaintiffs 
to  recover  on  said  letter  of  credit,  they  must  prove  that  notice 
had  been  given  in  a  reasonable  time  after  said  letter  of  credit 
had  been  accepted  by  them,  to  the  defendants,  that  the  same  had 
been  accepted";  and  added,  "This  notice  need  not  be  proved 
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to  have  been  given  in  writing  or  in  any  particular  form,  but 
may  be  inferred  by  the  jury  from  facts  and  circumstances  which 
shall  warrant  such  inference." 

There  seems  to  be  some  confusion  as  to  the  reason  and 
foundation  of  the  rule,  and,  consequently,  some  uncertainty 
as  to  the  circumstances  in  which  it  is  appUeable.  In  some 
instances  it  has  been  treated  as  a  rule,  inhering  in  the  very 
nature  and  definition  of  every  contract,  which  requires  the 
assent  of  a  party  to  whom  a  proposal  is  made  to  be  signified 
to  the  party  making  it,  in  order  to  constitute  a  binding 
promise;  in  others  it  has  been  considered  as  a' rule  springing 
from  the  peculiar  nature  of  the  contract  of  guaranty,  which 
requires,  after  the  formation  of  the  obligation  of  the  guaran- 
tor, and  as  one  of  its  incidents,  that  notice  should  be  given 
of  the  intention  of  the  guarantee  to  act  under  it  as  a  condition 
of  the  promise  of  the  guarantor. 

The  former  is  the  sense  in  which  the  rule  is  to  be  under- 
stood as  having  been  applied  in  the  decisions  of  this  court. 
This  appears  very  plainly,  not  only  from  a  particular  con- 
sideration of  the  cases  themselves,  but  was  formally  declared 
to  be  so  by  Mr.  Justice  Nelson,  speaking  for  the  court  in 
delivering  its  opinion  in  the  ease  of  Manufacturing  Co.  v. 
Welch,  10  How.  475,  where  he  uses  this  language: 

"He  (the  guarantor)  has  already  had  notice  of  the  accept- 
ance of  the  guaranty  and  of  the  intention  of  the  party  to  act 
under  it.  The  rule  requiring  this  notice  within  a  reasonable 
time  after  the  acceptance  is  absolute  and  imperative  in  this 
court,  according  to  all  the  eases;  it  is  deemed  essential  to  an 
inception  of  the  contract;  he  is,  therefore,  advised  of  his  accru- 
ing liabilities  upon  the  guaranty,  and  may  very  well  anticipate 
or  be  charged  with  notice  of  an  amount  of  indebtedness  to  the 
extent  of  the  credit  pledged." 

And  in  Wildes  v.  Savage,  1  Story  22,  Mr.  Justice  Story,  who 
had  delivered  the  opinion  in  the  case  of  Douglass  v.  Reynolds, 
7  Pet.  113,  after  stating  the  rule  requiring  notice  by  the 
guarantee  of  his  acceptance,  said:  "This  doctrine,  however, 
is  inapplicable  to  the  circumstances  of  the  present  case;  for 
the  agreement  to  accept  was  contemporaneous  with  the  guar- 
anty, and,  indeed,  constituted  the  consideration  and  basis 
thereof." 
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The  agreement  to  accept  is  a  transaction  between  the  guar- 
antee and  guarantor,  and  completes  that  mutual  assent  neces- 
sary to  a  valid  Contract  between  them.  It  was,  in  the  case 
cited,  the  consideration  for  the  promise  of  the  guarantor. 
And'  wherever  a  sufficient  consideration  of  any  description 
passes  directly  between  them,  it  operates  in  the  same  manner 
and  with  like  effect.  It  establishes  a  privity  between  them  and 
creates  an  obligation.  The  rule  in  question  proceeds  upon  the 
ground  that  the  case  in  which  it  applies  is  an  offer  or  proposal 
on  the  part  of  the  guarantor,  which  does  not  become  effective 
and  binding  as  an  obligation  until  accepted  by  the  party  to 
whom  it  is  made ;  that  until  then  it  is  inchoate  and  incomplete  ' 
and  may  be  withdrawn  by  the  proposer.  Frequently  the  only 
consideration  contemplated  is,  that  the  guarantee  shall  extend 
the  credit  and  make  the  advances  to  the  third  person,  for 
whose  performance  of  his  obligation,  on  that  account,  the 
guarantor  undertakes.  But  a  guaranty  may  as  well  be  for 
an  existing  debt,  or  it  may  be  supported  by  some  considera- 
tion distinct  from  the  advance  to  the  principal  debtor,  passing 
directly  from  the  guarantee  to  the  guarantor.  In  the  case  of 
the  guaranty  of  an  existing  debt,  such  a  consideration  is  neces- 
sary to  support  the  undertaking  as  a  binding  obligation.  In 
both  these  cases,  no  notice  of  assent,  other  than  the  perform- 
ance of  the  consideration,  is  necessary  to  perfect  the  agree-  , 
ment ;  for,  as  Prof.  Langdell  has  pointed  out  in  his  Summary 
of  the  Law  of  Contracts  (Langdell  Cas.  on  Cont.,  987), 
"Though  the  acceptance  of  an  offer  and  the  performance  of 
the  consideration  are  different  things,  and  though  the  former 
does  not  imply  the  latter,  yet  the  latter  does  necessarily  imply 
the  former;  and  as  the  want  of  either  is  fatal  to  the  promise, 
the  question  whether  an  offer  has  been  accepted  can  never,  in 
strictness,  become  material  in  those  cases  in  which  a  considera- 
tion is  necessary ;  and  for  all  practical  purposes  it  may  be  said 
that  the  offer  is  accepted  in  such  cases  by  giving  or  performing 
the  consideration." 

If  the  guaranty  is  made  at  the  request  of  the  guarantee,  it 
then  becomes  the  answer  of  the  guarantor  to  a  proposal  made 
to  him,  and  its  delivery  to  or  for  the  use  of  the  guarantee  com- 
pletes the  communication  between  them  and  constitutes  a 
contract.     The  same  result  follows,  as  declared  in  Wilds  v. 
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Savage,  supra,  where  the  agreement  to  accept  is  contempo- 
raneous with  the  guaranty,  and  constitutes  its  consideration 
and  basis.  It  must  be  so  wherever  there  iis  a  valuable  con- 
sideration, other  than  the  expected  advances  to  be  made  to 
the  principal  debtor,  which  passes  at  the  time  the  undertaking 
is  given  from  the  guarantee  to  the  guarantor,  and  equally 
so  where  the  instrument  is  in  the  form  of  a  bilateral  con- 
tract, in  which  the  guarantee  binds  himself  to  make  the 
contemplated  advances,  or  which  otherwise  creates,  by  its 
recitals,  a  privity  between  the  guarantee  and  the  guar- 
antor. For  in  each  of  these  cases  the  mutual  assent  of 
the  parties  to  the  obligation  is  either  expressed  or  necessarily 
implied. 

The  view  we  have  taken  of  the  rule  under  consideration,  as 
requiring  notice  of  acceptance  and  of  the  intention  to  act 
under  the  guaranty,  only  when  the  legal  effect  of  the  instru- 
ment is  that  of  an  offer  or  proposal,  and  for  the  purpose  of 
completing  its  obligation  as  a  contract,  is  the  one  urged  upon 
us  by  the  learned  counsel  for  the  plaintiff  in  error,  who  says, 
in  his  printed  brief:  "For  the  ground  of  the  doctrine  is  not 
that  the  operation  of  the  writing  is  conditional  upon"  notice,  but 
it  is,  that  until  it  is  accepted  and  notice  of  its  acceptance 
given  to  the  guarantor,  there  is  no  contract  between  the  guar- 
antor and  the  guarantee;  the  reason  being  that  the  writing 
is  merely  an  offer  to  guaranty  the  debt  of  another,  and  it  must 
be  accepted  and  notice  thereof  given  to  the  party  offering  him- 
self as  security  before  the  minds  meet  and  he  becomes  bound. 
Until  the  notice  is  given,  there  is  a  want  of  mutuality ;  the 
case  is  not  that  of  an  obligation  on  condition,  but  of  an  offer 
to  become  bound  not  accepted;  that  is,  there  is  not  a  condi- 
tional contract,  but  no  contract  whatever." 

It  is  thence  argued  that  the  words  in  the  instrument  which 
is  the  foundation  of  the  present  action — "we  hereby  guarantee 
unto  them,  the  said  Wells,  Fargo  &  Co.,  unconditionally,  at  all 
times,  etc." — cannot  have  the  effect  of  waiving  the  notice  of 
acceptance,  because  they  can  have  no  effect  at  all  except  as  the 
words  of  a  contract,  and  there  can  be  no  contract  without 
notice  of  acceptance.  And  on  the  supposition  that  the  terms  of 
the  instrument  constitute  a  mere  offer  to  guaranty  the  debts  of 
Gordon  &  Co.,  we  accept  the  conclusion  as  entirely  just. 
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But  we  are  unable  to  agree  to  that  supposition.  We  think 
that  the  instrument  sued  on  is  not  a  mere  unaccepted  pro- 
posal. It  carries  on  its  face  conclusive  evidence  that  it  has 
been  accepted  by  Wells,  Fargo  &  Co.,  and  that  it  was  under- 
stood and  intended  to  be,  on  delivery  to  them,  as  it  took  place, 
a  complete  and  perfect  obligation  of  guaranty.  That  evidence 
we  find  in  the  words — "for  and  in  consideration  of  one  dollar, 
to  us  paid  by  Wells,  Fargo  &  Co.,  the  receipt  of  which  is 
hereby  acknowledged,  we  hereby  guarantee,"  etc.  How  can 
that  recital  be  true,  unless  the  covenant  of  guaranty  had  been 
made  with  the  assent  of  Wells,  Fargo  &  Co.,  communicated 
to  the  guarantors?  Wells,  Fargo  &  Co.  had  not  only  as- 
sented to  it,  but  had  paid  value  for  it,  and  that  into  the  very 
hands  of  the  guarantors,  as  they  by  the  instrument  itself 
acknowledge. 

It  is  not  material  that  the  expressed  consideration  is  nomi- 
nal. That  point  was  made,  as  to  a  guarantee,  substantially  the 
same  as  this,  in  the  case  of  Lawrence  v.  McCalmont,  2  How.  452, 
and  was  overruled.    Mr.  Justice  Story  said : 

"The  guarantor  acknowledged  the  receipt  of  the  one  dollar 
and  is  now  estopped  to  deny  it.  If  she  has  not  received  it, 
she  would  now  be  entitled  to  recover  it.  A  valuable  considera- 
tion, however  small  or  nominal,  if  given  or  stipulated  for  in 
good  faith,  is,  in  the  absence  of  fraud,  sufficient  to  support  an 
action  on  any  parol  contract;  and  this  is  equally  true  as  to 
contracts  of  guarantee  as  to  other  contracts.  A  stipulation  in 
consideration  of  one  dollar  is  just  as  effectual  and  valuable  a 
consideration  as  a  larger  sum  stipulated  for  or  paid.  The  very 
point  arose  in  Dutchman  v.  Tooth,  5  Bing.  (N.  C.)  577,  where 
the  guarantor  gave  a  guaranty  for  the  payment  of  the  pro- 
ceeds of  the  goods  the  guarantee  had  consigned  to  his  brother, 
and  also  all  future  shipments  the  guarantee  might  make  in 
consideration  of  two  shiQings  and  sixpence,  paid  him,  the  guar- 
antor, ^nd  the  court  held  the  guaranty  good,  and  the  consid- 
eration sufficient." 

It  is  worthy  of  note  that  in  the  case  from  which  this  extract 
is  taken  the  guaranty  was  substantially  the  same  as  that  in 
the  present  case,  and  that  no  question  was  made  as  to  a  notice 
of  acceptance.  It  seems  to  have  been  treated  as  a  complete 
contract  by  force  of  its  terms. 
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It  does  not  affect  the  conclusion,  based  on  these  views,  that 
the  present  guaranty  was  for  future  advances  as  well  as  an 
existing  debt.  It  cannot,  therefore,  be  treated  as  if  it  were 
an  engagement,  in  which  the  only  consideration  was  the  future 
credit  solicited  and  expected.  The  recital  of  the  consideration 
paid  by  the  guarantee  to  the  guarantor  shows  a  completed 
contract,  based  upon  a  mutual  assent  of  the  parties;  and  if  it 
is  a  contract  at  all,  it  is  one  for  all  the  purposes  expressed 
in  it.  It  is  an  entirety  and  cannot  be  separated  into  distinct 
parts.  The  covenant  is  single  and  cannot  be  subjected  in  its 
interpretation  to  the  operation  of  two  diverse  rules. 

Of  course  the  instrument  takes  effect  only  upon  delivery. 
But  in  this  case  no  question  was  or  could  be  made  upon  that. 
It  was  admitted  that  it  was  delivered  to  Gordon  for  delivery 
to  the  plaintiffs  below,  and  that  Gordon  delivered  it  to  them. 

But  if  we  should  consider  that,  notwithstanding  the  com- 
pleteness of  the  contract  as  such,  the  guaranty  of  future  ad- 
vances was  subject  to  a  condition  implied  by  law  that  notice 
should  be  given  to  the  guarantor  that  the  guarantee  either 
would  or  had  acted  upon  the  faith  of  it,  we  are  led  to  inquire, 
what  effect  is  to  be  given  to  the  use  of  the  words  which  declare 
that  the  guarantors  thereby  "Guarantee  unto  them,  the  said 
"Wells,  Fargo  &  Co.,  unconditionally,  at  all  times,  any  indebted- 
ness of  Gordon  &  Co.,  etc.,  to  the  extent  and  not  exceeding  the 
sum  of  $10,000,  for  any  overdrafts  now  made,  or  that  here- 
after may  be  made,  at  the  bank  of  said  Wells,  Fargo  &  Co. ' ' 

Upon  the  supposition  now  made,  the  notice  alleged  to  be 
necessary  arises  from  the  nature  of  such  a  guaranty.  It  is  not, 
and  cannot  be  claimed  that  such  a  condition  is  so  essential  to  the 
obligation  that  it  cannot  be  waived.  We  do  not  see,  there- 
fore, what  less  effect  can  be  ascribed  to  the  words  quoted  than 
that  all  conditions  that  otherwise  would  qualify  the  obligation 
are  by  agreement  expunged  from  it  and  made  void.  The  obli- 
gation becomes  thereby  absolute  and  unqualified;  free  from 
all  conditions  whatever.  This  is  the  natural,  obvious  and 
ordinary  meaning  of  the  terms  employed,  and  we  can  not 
doubt  that  they  express  the  real  meaning  of  the  parties.  It 
was  their  manifest  intention  to  make  it  unambiguous  that 
Wells,  Fargo  &  Co.,  for  any  indebtedness  that  might  arise  to 
them  in  consequence  of  overdrafts  by  Gordon  &  Co.,  might 
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securely  look  to  the  guarantors  without  the  performance  on 
their  part  of  any  conditions  precedent  thereto  whatever. 

It  has  always  been  held  in  this  court  that,  notwithstanding 
the  contract  of  guaranty  is  the  obligation  of  a  surety,  it  is  to 
be  construed  as  a  mercantile  instrument  in  furtherance  of  its 
spirit  and  liberally  to  promote  the  use  and  convenience  of 
commercial  intercourse.- 

This  view  applies  with  equal  force  to  the  exceptions  to  the 
other  charges  and  refusals  to  charge  of  the  court  below.  These 
exceptions  are  based  on  the  propositions : 

1.  That  if  Wells,  Fargo  &  Co.  neglected  to  notify  the  de- 
fendants below  of  the  amount  of  the  overdraft  within  a 
reasonable  time  after  closing  the  account  of  Gordon  &  Co.; 
and 

2.  That  if  they  failed  within  a  reasonable  time  after  demand 
of  payment  made  upon  Gordon  &  Co.,  to  notify  the  defend- 
ants of  the  default,  the  plaintiffs  could  not  recover  upon  the 
guaranty. 

For,  if  the  necessity  in  either  or  both  of  these  contingencies 
existed,  to  give  the  notice  specified,  it  was  because  the  duty 
to  do  so  was,  by  construction  of  law,  made  conditions  of  the 
contract. 

By  its  terms,  as  we  have  shown,  the  contract  was  .made 
absolute,  and  all  conditions  waived. 

It  is  undoubtedly  true,  that  if  the  guarantee  fails  to  give 
reasonable  notice  to  the  guarantor  of  the  default  of  the  prin- 
cipal debtor,  and  loss  or  damage  thereby  ensues  to  the  guaran- 
tor, to  that  extent  the  latter  is  discharged ;  but  both  th'e  laches 
of  the  plaintiff  and  the  loss  of  the  defendant  must  concur  to 
constitute  a  defense. 

If  any  intermediate  notice,  at  the  expiration  of  the  credit,  of 
the  extent  of  the  liability  incurred  is  requisite,  the  same  rule 
applies.  Such  was  the  expressed  decision  of  this  court  in  the 
case  of  Manufacturing  Co.  v.  "Welch,  supra.  An  unreasonable 
delay  in  giving  notice,  or  a  failure  to  give  it  altogether,  is  not 
a  bar,  of  itself. 

There  was  a  question  made  at  the  trial,  as  to  the  meaning 
of  the  word  "overdrafts,"  as  used  in  the  guaranty;  and  it  was 
contended  that  it  would  not  include  the  debit  balance  of 
accounts  charged  to  Gordon  &  Murray,  and  assumed  by  Gor- 
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don  &  Co.,  as  their  successors,  before  the  guaranty  was  made, 
nor  charges  of  interest  accrued  upon  the  balances  of  Gordon  & 
Co.  's  account,  which  were  entered  to  the  debit  of  the  account. 
The  reason  alleged  was,  that  no  formal  checks  were  given  for 
these  amounts.  The  point  was  not  urged  in  argument  at  the 
bar,  and  was  very  properly  abandoned.  The  charges  were 
legitimate  and  correct,  and  the  balance  of  the  account  to  the 
debit  of  Gordon  &  Co.  -was  the  overdraft  for  which  they  were 
liable.  There  could  be  no  doubt  that  it  was  embraced  in  the 
guaranty. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


Alteration  of  the  Principal's  Contract  or  Variation  of  the 

Surety's  Risk. 

CAMBRIDGE  SAVINGS  BANK  v.  HYDE  AND  ANOTHER. 

131  Mass.  77.     1881. 

MORTON,  J.  This  is  a  suit  against  the  executors  of  one  of 
the  sureties  upon  a  promissory  note  held  by  the  plaintiff.  By 
the  note,  which  is  dated  October  16,  1871,  the  maker  promises 
to  pay  to  the  plaintiff  $6,000  on  demand,  with  interest  at  the 
rate  of  seven  and  one-half  per  cent  per  annum,  payable  semi- 
annually. At  the  trial  it  appeared  that  the  treasurer  of  the 
plaintiff,  some  years  after  the  date  of  the  note,  having  author- 
ity to  do  so,  wrote  upon  the  back  of  the  note  the  memorandum, 
"Rate  of  interest  to  be  61/2  per  cent  from  Oct.  10,  1876."  The 
defendants  asked  the  court  to  rule  "that  any  change  in  the 
rate  of  interest  of  the  note,  whether  made  on  the  face  of  the 
note  or  by  a  memorandum  in  the  margin  or  upon  the  back  of 
the  note,  was  a  change  in  the  terms  of  the  contract,  and  a 
material  alteration  of  the  note  such  as  would  discharge  the 
defendant's  testator,  if  made  without  his  consent,  and  that  the 
indorsement  upon  tfie  back  of  the  note  in  suit  was  such  an 
alteration";  which  ruling  the  court  refused. 

The  defendants  contend,  in  the  first  place,  that  this  memo- 
randum thus  made  was  a  material  alteration,  in  the  sense  of 
a  mutilation,  of  the  note,  which  avoided  it  as  to  all  parties 
not  consenting  to  it.    In  the  cases  where  it  has  been  held  that 
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a  material  alteration  of  a  note  or  other  contract  avoids  it, 
there  has  been  some  change  by  erasure  or  interlineation  in 
the  paper  writing  constituting  the  evidence  of  the  contract,  so 
as  to  make  it  another  and  different  instrument,  and  no  longer 
evidence  of  the  contract  which  the  parties  made.  The  ground 
of  the  decisions  is  that  the  identity  of  the  contract  is  de- 
stroyed. Wade  V.  Withington;  Commonwealth  v.  Emigrant 
Savings  Bank;  Belknap  v.  National  Bank  of  North  America; 
Hewins  v.  Cargill.  But  in  the  case  at  bar  it  is  clear  that,  using 
the  word  in  this  sense,  there  has  been  no  alteration  of  the 
note.  The  original  note  remains  intact.  It  is  in  no  respect 
altered  or  made  different.  The  memorandum  on  the  back  is 
evidence  of  an  independent  collateral  agreement,  and  has  no 
more  effect  than  if  it  had  been  written  on  a  separate  paper. 
The  defendants  also  contend  that,  if  the  memorandum  is  to 
I)e  treated  as  an  independent  collateral  agreement,  yet  it  makes 
such  a  change  in  the  terms  of  the  contract  as  to  discharge  the 
sureties,  who  did  not  consent  to  it.  It  is  clear  that,  if  a  cred- 
itor makes  any  agreement  with  the  principal  debtor,  or  does 
any  other  act  which  is  prejudicial  to  the  rights  of  the  surety, 
the  surety  is  discharged  from  his  liability.  Thus,  if  the  cred- 
itor, by  a  valid  agreement  founded  upon  a  sufficient  considera- 
tion, extends  the  time  of  payment,  of,  the  debt,  the  surety  is 
•discharged.  The  reason  is,  that  such  an  agreement  materially 
affects  the  rights  of  the  surety,  since  it  prevents  him  from 
paying  the  debt  and  having  an  immediate  remedy  against  the 
principal  debtor.  Hunt  v.  Bridgham ;  Agricultural  Bank  v. 
Bishop.  Mr.  Justice  Story  states  the  rule  to  be,  "that  if  a 
creditor  does  any  act  injurious  to  the  surety,  or  inconsistent 
with  his  rights ;  or  if  he  omits  to  do  any  act,  when  required  by 
the  surety,  which  his  duty  enjoins  him  to  do,  and  the  omis- 
sion proves  injurious  to  the  surety;  in  all  such  cases  the  latter 
will  be  discharged. ' '  1  Story  Eq.  Jur.,  §  325.  The  surety  is 
■discharged  because  the  act  of  the  creditor  is  injurious  to  him 
and  is  inconsistent  with  the  duty  which  the  creditor  owes,  to 
him.  Where  the  act  of  which  the  surety  complains  is  a  new 
agreement  changing  some  of  the  terms  of  the  original  agree- 
ment, we  think  the  true  rule  is,  that,  if  such  new  agreement  is 
or  may  be  injurious  to  the  surety,  or  if  it  amounts  to  a  substi- 
tution of  the  new  agreement'  for  the  old,  so  as  to  discharge 
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and  put  an  end  to  the  latter,  the  surety  is  discharged.  But 
if  the  change  in  the  original  contract  from  its  nature  is  bene- 
ficial to  the  surety,  or  if  it  is  self-evident  that  it  cannot  preju- 
dice him,  the  surety  is  not  discharged.  Smith  v.  United  States ; 
Appleton  V.  Parker;  General  Steam  Navigation  Co.  v.  Rolt; 
Bowmaker  v.  Moore ;  Holme  v.  Brunskill. 

In  the  case  at  bar,  the  new  agreement  was,  that,  after  a  day 
named,  the  interest  on  the  principal  sum  lent  by  the  plaintiff 
should  be  at  the  rate  of  six  and  a  half  instead  of  seven  and  a 
half  per  cent.  It  was  clearly  not  the  intention  of  the  parties 
to  discharge  the  note  and  substitute  a  new  contract  in  its 
place.  The  agreement  presupposes  that  the  note  is  to  remain 
in  force  as  a  promise  to  pay  the  principal  debt.  The  parties 
did  not  intend  to  release  the  principal  debtor  or  the  sureties 
from  their  obligation  to  pay  the  note,  but  only  to  remit  a 
portion  of  the  interest  payable  under  it  for  the  use  of  the 
money.  "We  know  of  no  rule  of  law  which  requires  us  to 
defeat  the  intention  of  the  parties  by  holding  that  this  oper- 
ated to  discharge  the  original  contract  in  whole.  It  is  also 
clear  that  the  change  in  the  original  contract,  by  reducing 
the  rate  of  interest,  could  not  be  prejudicial  to  the  sureties. 
It  is  to  be  borne  in  mind  that  there  was  no  contract  by  the 
plaintiff  giving  time  to  th?  principal  debtor,  and  no  contract 
by  the  debtor  that  the  amount  of  the  note  should  remain  on 
interest  at  the  new  rate  for  any  time.  The  plaintiff  could  at 
any  time  have  sued  on  the  note,  and  the  sureties  could  at  any 
time  have  paid  the  note^  and  have  had  a  right  to  sue  their 
principal  at  once.  The  agreement  was  merely  a  stipulation 
to  remit  a  part  of  the  sum  which  the  plaintiff  might  claim 
under  the  note.  It  did  not  tie  the  hands  of.  the  creditor,  or 
alter  unfavorably  the  condition  of  the  surety.  If  there  was 
any  consideration  for  it,  so  that  it  had  any  validity,  it  could 
not  operate  to  the  injury  of  the  sureties,  any  more  than  an 
indorsement  of,  or  a  receipt  for,  a  part  of  the  principal  would. 
The  change  made  in  the  terms  of  the  note  was  necessarily 
beneficial  to  all  parties  bound  by  it.  We  are  of  opinion  that 
the  sureties  were  not  discharged,  even  if  they  had  no  knowl- 
edge of  the  change ;  and  that  the  ruling  of  the  Superior  Court 
to  that  effect  was  correct. 

Judgment  on  the  verdict  for  the  plaintiff. 
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CALVERT,  EXECUTOR,   v.  THE  LONDON  DOCK  00. 

2  Keen  638  (Eng.  Chan.).    1838. 

The  following  were  the  circumstances  of  the  case :  By  con- 
tract, in  writing,  dated  the  29th  day  of  September,  1829, 
Robert  Streather,  a  builder,  agreed  with  James  Warre,  the 
treasurer  of  the  London  Dock  Company,  on  behalf  of  the 
company,  to  perform  certain  works,  which  were  to  be  com- 
menced twenty  days  after  notice,  and  to  be  completed  in 
twelve  months  from  the  commencement.  Streather  was  to 
provide  all  materials  and  labor,  in  consideration  of  £52,200, 
and  being  allowed  to  appropriate  certain  materials  men- 
tioned. 

The  engineer  of  the  company  was  to  be  the  sole  judge  of 
the  works,  and  was  to  employ  competent  persons  to  perform 
the  works,  if  Streather- failed"  to  do  so;  and  in  that  case, 
the  costs  thereof  were  to  be  deducted  from  the  sum  to  become 
due  to  Streather  under  the  contract.  A  provision  was  made 
for  varying  the  price,  on  any  variation  being  made  in  the 
work  specified  in  the  contract;  and  Mr.  "Warre,  for  the  com- 
pany, agreed  to  pay  the  £52,200  by  installments, — ^viz.,  three- 
fourths  of  the  cost  of  the  work  certified  to  be  done  every  two 
months,  and  the  remaining  one-fourth  after  the  full  comple- 
tion of  the  contract. 

On  the  3d  of  November,  1829,  Streather,  and  "Warbnrton  and 
Laycock,  as  his  sureties,  executed  to  James  "Warre,  as  treas- 
urer of  the  company,  their  joint  and  several  bond  for  the  sum 
of  £5,000,  conditioned  to  be  void  if  Streather  should  well  and 
truly  observe,  perform  and  keep  the  promises  and  agreements 
contained  in  the  contract,  which,  on  the  part  of  Streather, 
were  and  ought  to  be  performed,  according  to  the  true  intent 
and  meaning  of  the  contract. 

Notice  having  been  given,  Streather  commenced  the  works 
on  the  28th  of  December,  1829,  but  did  not  complete  them  in 
twelve  months,  or  before  the  28th  of  March,  1831,  to  which 
day  the  time  for  completing  the  works  was  enlarged,  with  the 
consent  of  "Warburton  and  Laycock. 

The  time  having  expired,  the  London  Dock  Company  gave 
notice  to  the  sureties  that  they  would  be  called  upon  to  pay 
the  £5,000,  under  the  bond. 
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On  the  13th  of  April,  1831,  Streather  quitted  the  works,  and 
soon  afterwards  became  bankrupt. 

*  *  #  *  *  m  # 

The  company  alleged  that  they  had  sustained  damage  to 
the  amount  of  more  than  £7,000,  by  the  default  of  Streather; 
and  in  January,  1835,  they  caused  actions  to  be  brought 
against  the  sureties,  to  recover  the  full  penalty  of  the  bond; 
and  in  the  particulars  of  their  demand  they  stated  that  they 
had  made  payments  on  account  of  the  contract,  to  the  amount 
of  £49,619  5s,  and  in  completing  the  works  £18,875  3s  2d, 
making  together  £68,494  8s  2d:  that  there  had  become  due 
to  Streather,  on  the  contract,  £52,200 ;  for  varied  and  increased 
work,  £3,721  16s  8d;  and  for  the  implements,  engines  and 
materials  he  had  left,  £4,857  3s  9d— making,  in  all,  £60,779 
Os  5d;  and  they  represented  the  differences  as  the  amount 
oL  their  loss  sustained  by  the  nonperformance  of  the  works 
by  Streather. 

Under  these  circumstances  the  plaintiffs  filed  their  bill ;  and 
after  alleging  that  the  referee  in  the  action  against  the  com- 
pany had  stated,  that  although  the  payments  made  to  Streather 
amounted  to  £49,619,  the  value  of  the  work  done  by  Streather 
was  only  £36,429,  they  charged,  that  in  executing  the  bond, 
the  sureties  considered,  and  had  a  right  to  consider,  that  the 
company,  until  the  entire  performance  of  the  contract,  would 
have  retained  in  their  hands  so  much  of  the  contract  price 
as  by  the  contract  they  were  entitled  to  retain,  as  a  security  for 
the  performance  of  the  rest  of  the  contract;  and  that  by 
advancing  to  Streather  more  than  they  were  bound  to  do,  the 
company  deprived  the  plaintiffs  of  the  benefit  of  that  security, 
and  thereby,  in  equity,  released  them  from  the  bond;  or,  at 
least,  could  not  equitably  recover  against  the  plaintiffs  any 
loss  which  they  might  have  sustained  by  making  such  ad- 
vances ;  and  ought  not  to  be  permitted  to  sue  the  plaintiffs  on 
the  bond,  for  if  they  had  not  made  such  advances,  they  would 
not  have  sustained  any  loss  by  the  nonperformance  of  the 
contract. 

The  common  injunction,  for  want  of  answer,  was  obtained. 

The  actions  were  tried  on  the  20th  of  February,  1836.  The 
plaintiffs  there  obtained  a  verdict,  with  only  nominal  damages. 

It  is  now  asked  that  the  common  injunction  which  has  been 
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granted  might  be  made  perpetual,  and  that  the  defendants 
•  might  pay  the  costs  of  suit. 

Mr.  Tinney,  Mr.  Kindersley  and  Mr.  Roupell,  for  the  plain- 
tiffs. 

Mr.  Pemberton,  Mr.  PhiUimore,  and  Mr.  Blunt,  for  the  defend- 
ants, insisted  that  nothing  had  been  done  in  this  case  to 
release  the  sureties ;  that  the  company  had  made  the  extra 
advances  to  the  contractor,  not  under  the  contract,  but  as 
loans,  which  they  were  entitled  to  do,  and  had  thereby  greatly 
facilitated  the  performance  of  the  work.  That  so  far  from 
prejudicing  the  sureties,  the  company  had  diminished  their 
liability;  for,  but  for  these  timely  advances,  the  contract 
would  long,  before  have  been  abandoned,  and  the  bond 
forfeited. 

On  the  point  of  costs  they  said  that  the  plaintiff's  remedy 
was  at  law;  and  it  was  no  justification  for  the  prosecution 
of  this  suit,  and  no  reason  for  the  interference  of  this  court, 
because  nominal  damages  only  were  recoverable  at  law.  That 
the  costs  of  the  action  had  been  provided  for  at  law,  and  no 
costs  ought  to  be  given  in  this  suit ;  for  the  point  in  litigation 
between  the  parties  having  been  already  decided  by  the  Court 
of  King's  Bench,  there  was  no  ground  for  now  making  any 
decree. 

The  Mastee  of  the  Rolls  (after  stating  the  case)  proceeded : 
The  defendants  do  not  dispute  the  fact  that  their  advances 
to  Streather  exceeded  the  sums  which  they  were  bound  to 
advance  under  the  contract,  but  they  say  that  the  increased 
advances  were  made  for  the  purpose  of  giving  Streather 
greater  facility  to  perform  the  contract.  It  is  said  that  the 
performance  of  the  work  by  Streather  was  impeded  by  his 
want  of  funds ;  and  that  by  the  advances  made  to  him  he  was 
enabled  to  do  more  than  he  otherwise  could  have  done,  and 
that  to  assist  him  was  to  assist  his  sureties ;  and  it  was  only 
for  the  purposes  of  affording  that  assistance  that  the  company 
did  more  than  they  were  obliged  to  do. 

The  argument,  however,  that  the  advances  beyond  the  stipu- 
lations of  the  contract  were  calculated  to  be  beneficial  to  the 
sureties,  can  be  of  no  avail.  In  almost  every  case  where  the 
surety  has  been  released,  either  in  consequence  of  time  being 
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given  to  the  principal  debtor,  or  of  a  compromise  being  made 
with  him,  it  has  been  contended,  that  what  was  done  was 
beneficial  to  the  surety, — and  the  answer  has  always  been,  that 
the  surety  himself  was  the  proper  judge  of  that, — and  that 
no  arrangement,  different  from  that  contained  in  his  contract, 
is  to  be  forced  upon  him ;  and  bearing  in  mind  that  the  surety, 
if  he  pays  the  debt,  ought  to  have  the  benefit  of  all  the  securi- 
ties possessed  by  the  creditor,  the  question  always  is,  whether 
what  has  been  done  lessens  that  security. 

In  this  case,  the  company  were  to  pay  for  three-fourths  of 
work  done  every  two  months;  the  remaining  one-fourth  was 
to  remaia  unpaid  for  till  the  whole  was  completed;  and  the 
effect  of  this  stipulation  was,  at  the  same  tyne,  to  urge 
Streather  to  perform  the  work,  and  to  leave  in  the  hands 
of  the  company  a  fund  wherewith  to  complete  the  work 
if  he  did  not;  and  thus  it  materially  tended  to  protect  the 
sureties. 

What  the  company  did  was  perhaps  calculated  to  make  it 
easier  for  Streather  to  complete  the  work,  if  he  acted  with 
prudence  and  good  faith ;  but  it  also  took  away  that  particu- 
lar sort  of  pressure  which,  by  the  contract,  was  intended  to  be 
applied  to  him.  And  the  company,  instead  of  keeping  them- 
selves in  the  situation  of  debtors,  having  in  their  hands  one- 
fourth  of  the  value  of  the  work  done,  became  creditors  to  a 
large  amount,  without  any  security;  and  under  the  circum- 
stances I  think  that  their  situation  with  respect  to  Streather 
was  so  far  altered  that  the  sureties  must  be  considered  to  be 
discharged  from  their  suretyship. 

I  think,  therefore,  that  the  plaintiffs  are  entitled  to  have  the 
injunction  made  perpetual,  and  that  they  are  also  entitled  to 
the  costs  of  this  suit. 

The  plaintiffs  appear  not  to  have  had  a  complete  legal 
defence,  though  they  had  a  case  which  reduced  the  damages 
to  a  nominal  amount.  They  could  not,  however,  anticipate 
the  result  of  the  action.  They  had  an  equitable  defence ;  and, 
under  the  circumstances  of  this  case,  if  an  application  had 
been  made  for  the  purpose,  I  do  not  think  that  the  plaintiff 
in  equity  would  have  been  ordered  to  give  judgment;  and, 
after  the  verdict  with  nominal  damages,  the  application  to 
the  Court  of  King's  Bench  made  by  the  plaintiffs  at  law 
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made  it  important  for  the  defendants  there  to  proceed  with 
their  bill  in  equity. 


WATTS  V.  SHUTTLEWORTH. 
5Hurlst.&Norm.235,7  Hurlst.  &  Norm.  355  (Eng.).    1860-1861. 
The  judgment  of  the  court  was  now  delivered  by 

POLLOCK,  C.  B.  This  is  a  rule  obtained  by  the  defendant 
■to  enter  a  verdict  upon  the  issue  joined  on  the  sixth  plea. 
The  action  is  on  a  guaranty,  and  the  breach  alleged  is  that 
one  Harrap  had  not  completed  certain  fittings  in  accordance 
with  an  agreement  entered  into  by  him  with  the  plaintiff. 
The  sixth  plea  is  an  equitable  one;  and  the  questions  which 
have  been  argued  before  us  are,  first,  whether  there  is  a 
defence  to  the  action;  and,  secondly,  whether  the  sixth  plea 
was  proved,  that  is,,  whether  upon  the  evidence  the  verdict  on 
the  issue  raised  by  the  sixth  plea  ought  to  be  entered  for  the 
defendant.  The  facts  proved  or  admitted  are  as  follows:  By 
articles  of  agreement,  dated  the  6th  of  February,  1857,  made 
between  the  plaintiff  and  Harrap,  the  latter  agreed,  in  con- 
sideration of  £3,450,  to  execute  the  fittings  of  the  first  and 
second  floors  of  a  warehouse  in  Manchester,  and  complete  the 
same  on  or  before  the  29th  of  September,  1857,  according  to 
the  drawings  and  specifications  prepared  by  Messrs.  Travis 
and  Mangnall,  architects.  After  a  variety  of  stipulations  rela- 
tive to  the  contract,  there  was  one  as  follows:  "That  the  said 
Samuel  "Watts  (the  plaintiff)  shall  and  may  insure  the  fittings 
from  risk  or  accident  by  fire  at  such  time  and  to  such  amount 
as  the  architects  aforesaid  may  consider  necessary,  and  deduct 
the  cost  of  such  insurance  for  the  time  during  which  the  works 
are  unfinished  from  the  amount  of  the  contract."  Also,  "that 
the  said  Q.  Harrap  should  and  would  provide  to  the  satisfac- 
tion of  the  architects  a  good,  dry,  well  heated,  and  suflScient 
store,  for  the  express  purpose  and  no  other,  of  the  reception 
of  the  fittings  from  time  to  time  as  each  and  every  of  them  are 
completed  and  until  they  can  be  received  at  the  said  ware- 
house." The  agreement  afterwards  provided  that  the  plain- 
tiff should  pay  Harrap  £1,800  during  the  making  of  the  fittings, 
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between  the  date  of  the  agreement  and  the  15th  of  August  then 
next.  On  the  9th  of  February  the  defendant  signed  the 
gfuaranty.  It  recited  in  part  the  contract  between  the  plain- 
tiff and  Harrap ;  and  the  defendant  bound  himself  to  guaran- 
tee ±0  the  plaintiff  the  due  performance  of  the  contract  in 
accordance  in  all  respects  with  the  said  agreement,  conditions, 
drawings  and  specifications,  and  such  further  drawings  as 
might  from  time  to  time  be  provided  by  the  architects,  in  a 
good,  substantial  and  workmanlike  manner,  and  to  the  satis- 
faction of  the  architects,  in  the  sum  of  £4,000;  and  that  if 
Harrap  should  neglect  or  omit  to  complete  the  said  fittings  in 
accordance  with  the  said  agreement,  conditions,  drawings,  and 
specifications  to  the  satisfaction  of  the  plaintiff  and  his  architects, 
then  the  plaintiff  should  be  at  liberty  to  recover  the  said  sum  of 
£3,450,  or  such  portion  thereof  as  might  be  required  to  complete 
the  work  contracted  for.  We  have  stated  the  guaranty  at  some 
length,  because  it  was  contended  on  behalf  of  the  plaintiff  that  it 
extended  to  a  guaranty  that  Harrap  should  provide  a  store  for 
the  reception  of  the  fittings  until  they  were  taken  to  the  ware- 
house. It  seems  to  us  that  this  is  not  so,  and  that  the  guaranty 
merely  extended  to  the  doing  and  completing  the  work.  The 
defendant  was  examined  at  the  trial,  and  stated  that  he  went  to 
the  office  of  the  architects  to  execute  the  guaranty;  that  a  clerk 
there  read  to  him  the  articles  of  agreement  between  the  plaintiff 
and  Harrap,  and  stated  to  him  that  he  incurred  no  risk  in  conse- 
quence of  the  stipulation  as  to  the  insurance;  and  that,  there- 
upon, he  signed  the  guaranty.  The  further  facts  were :  that  the 
plaintiff  advanced  to  Harrap  £1,800 ;  that  a  number  of  fittings  to 
the  value  of  £2,300  were  made  and  placed  in  a  room  in  Harrap 's 
workshop,  where  they  were  destroyed  by  an  accidental  fire ;  that 
the  fittings  were  never  put  up,  Harrap  having  become  insolvent ; 
that  the  plaintiff  had  not  been  repaid  the  £1,800,  and  had  been 
obliged  to  pay  £340  beyond  the  sum  of  £3,450  to  another  builder 
to  do  the  work.  It  was  admitted  that  the  fittings  destroyed  were 
of  the  value  before  stated,  and  had  not  been  insured  by  the 
plaintiff.  A  verdict  was  entered  for  the  plaintiff  for  £2,140,  and 
leave  was  given  to  the  defendant  to  move  to  enter  it  for  him  upon 
the  sixth  plea;  and  also  that  he  should  be  at  liberty  to  amend 
the  plea. 

The  substantial  question  in  the  case  is,  whether  the  omission 

636 


LEADING  ILLUSTKATIVE  CASES  53 

to  insure  discharges  the  defendant,  the  surety.  The  rule  upon 
the  subject  seems  to  be  that  if  the  person  guaranteed  does  any 
act  injurious  to  the  surety,  or  inconsistent  with  his  rights,  or  if 
he  omits  to  do  any  act  which  his  duty  enjoins  him  to  do,  and  the 
omission  proves  injurious  to  the  surety,  the  latter  will  be  dis- 
charged. Story 's  Equity  Jurisprudence,  §  325.  The  same  prin- 
ciple is  enunciated  and  exemplified  by  the  Master  of  the  Rolls  in 
Pearl  v.  Deacon,  where  he  cited  with  approbation  the  opinion  of 
Lord  Eldon,  in  Craythorne  v.  Swinburne,  that  the  rights  of  a 
surety  depend  rather  on  principles  of  equity  than  upon  the  actual 
contract ;  that  there  may  be  a  quasi  contract ;  but  that  the  right 
of  the  surety  arises  out  of  the  equitable  relation  of  the  parties. 
The  Master  of  the  Rolls  also  referred  to  the  judgment  of  Viee- 
Chancellor  Wood  in  Newton  v.  Chorlton,  where  he  laid  down  that 
a  creditor  is  bound  to  give  the  surety  the  benefit  of  every  security 
he  holds  at  the  time  of  the  contract ;  that  the  surety  has  a  com- 
plete right  to  the  benefit  of  it,  and  if  the  benefit  be  lost  he  would 
be  discharged.  It  was  argued  on  behalf  of  the  plaintiff,  that  until 
the  fittings  were  put  into  a  store  provided  for  the  express  purpose 
of  their  reception,  the  obligation  of  the  plaintiff  to  insure  did  not 
attach.  We  think  that  is  not  so.  In  our  opinion  the  contract  to 
insure  was  an  independent  one ;  it  precedes  the  contract  as  to  the 
store  in  the  agreement,  and  it  is  in  no  way  made  to  depend  upon 
it.  Indeed,  there  is  evidence  that  the  fittings  were  in  a  place 
satisfactory  to  the  architects;  and,  as  between  the  plaintiff  and 
the  defendant,  the  surety,  we  think  that  the  plaintiff  ought  to 
have  been  active  to  seethat  a  proper  store  had  been  provided. 
The  architects  were  his  agents.  It  was  also  argued,  that  the  stipu- 
lation to  iiisure  was  not  obligatory.  But  we  cannot  adopt  this 
■  view.  We  think  the  plaintiff  ought  to  have  insured.  It  therefore 
seems  to  us  that  the  plaintiff  has  omitted  to  do  an  act  which  his 
duty  towards  the  defendant  required  him  to  do ;  that  if  he  had 
done  it  the  defendant  would  have  been  relieved  to  the  extent  of 
the  insurance;- that  the  omission  therefore  was  injurious  to  him, 
and  that  he  has  been  thereby  discharged  from  the  suretyship. 

No  distinction  was  taketi  in  the  argument  between  the  £1,800 
and  the  £340  paid  to  the  new  contractor.  It  was  also  argued  that 
the  statenient  of  the  architects'  clerk  to  the  defendant  before 
the  signing  of  the  guaranty  was  not  admissible  in  evidence.  We 
rather  think  it  was ;  but  whether  or  not  is  quite  immaterial.    The 
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articles  of  agreement  were  read  to  the  defendant.  This  evidence 
was  clearly  properly  receivable,  and  was  quite  sufScient  evidence 
of  the  averment  in  the  plea  to  which  the  statement  of  the  clerk  is 
applicable.  Indeed  the  whole  of  this  evidence  becomes  imma- 
terial because,  according  to  the  cases  of  Pearl  v.  Deacon  and 
Newton  v.  Chorlton,  the  right  of  the  surety  exists  whether  he 
knew  of  the  stipulation  to  insure  or  not. 

The  remaining  question  is  merely  whether  the  sixth  plea  is 
proved.  It  has  been  slightly  amended  in  pursuance  of  the  leave 
reserved.  We  are  of  opinion  that  the  evidence  given  at  the  trial 
is  sufficient  to  entitle  the  defendant  to  have  the  verdict-  entered 
for  him  on  the  issue  on  the  sixth  plea,  as  amended.  The  rule  will 
therefore  be  absolute  to  enter  the  verdict  for  the  defendant  upon 
the  sixth  plea. 

Rule  absolute. 

The  judgment  of  the  Court  of  Exchequer  Chamber  was  now 
delivered  by 

WILLIAMS,  J.  In  this  case  the  court,  at  the  close  of  the 
argument,  was  unanimous  in  thinking  that  the  defendant,  as 
surety,  was  discharged  by  the  plaintiff's  omission  to  insure.  But 
some  doubts  were  felt  whether  the  discharge  ought  to  be  regarded 
as  total,  or  only  to  the  extent  of  the  damages  which  could  be 
shown  to  have  been  sustained  by  the  surety  in  respect  of  that 
omission.  In  support  of  the  latter  view,  it  was  contended,  on 
behalf  of  the  plaintiff,  that  the  present  case  is  analogous  to  that 
of  a  creditor  who  has  lost  or  given  up  to  his  debtor  a  security 
which  he  has  in  his  hands,  where  the  surety  is  held  to  be  thereby 
discharged,  because  of  the  rule  that  a  surety  is  entitled  to  the 
benefit  of  all  the  securities  which  the  creditor  has  against  the 
principal;  not  however  in  ioto,  but  only  to  the  extent  of  the 
security  so  lost  or  given  up. 

But  on  consideration  we  are  all  of  opinion  that,  in  the  present 
instance,  the  discharge  of  the  surety,  being  effected  by  reason  of 
his  position  having  been  deteriorated  in  respect  of  having  been 
made  responsible  for  an  uninsured  principal,  in  lieu  of  an  insured 
one,  the  case  is  analogous  to  those  where  a  surety  has  been  held 
discharged  by  time  having  been  given  to  the  debtor,  as  in  Samuel 
V.  Howarth,  and  other  cases,  such  as  Eyre  v.  Bartrop,  Calvert  v. 
The  London  Dock  Company,  and  The  General  Steam  Navigation 
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Company  v.  Eolt,  where  the  creditor  had  so  conducted  himself  as 
to  alter  the  situation  of  surety,  and  the  surety  was  held  to  be 
thereby  totally  discharged.  We  are  therefore  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  must  be  affirmed. 

Judgment  affirmed. 


Dealings  of  the  Creditor  and  Co-surety. 

DODD  T.  WINN. 

27  Mo.  501.    1858. 

This  was  an  action  in  favor  of  Levi  Dodd  against  Isham  0. 
Winn  on  a  promissory  note  executed  by  David  C.  Glascock, 
M.  McDonald,  R.  F.  Richmond,  Minor  J.  Winn,  James  6.  Cald- 
well and  said  Isham  0.  Winn.  The  jury  found  the  following 
special  verdict :  "We,  the  jury,  find  a  special  verdict  as  follows : 
On  the  6th  day  of  April,  1849,  the  plaintiff  Dodd  sued  Minor  J. 
Winn,  on  the  same  note  now  sued  on,  before  the  recorder  of  the 
city  of  Hannibal,  the  said  Minor  being  one  of  the  obligors  in  the 
note.  Said  Dodd  recovered  a  judgment  before  said  recorder 
against  said  Minor  on  the  6th  day  of  April,  1850 ;  and  an  execu- 
tion was  issued  by  said  recorder  on  said  judgment  on  the  11th 
day  of  April,  1850,  and  placed  in  the  hands  of  the  marshal  of 
said  city,  and  by  him  levied  on  a  house  in  said  city  as  the  prop- 
erty of  Minor  J.  Winn;  that  said  marshal  advertised  said  house 
for  sale  under  said  execution,  but  did  not  sell  the  house,  being 
ordered  by  the  plaintiff's  counsel  to  tear  down  ike  advertise- 
ments and  return  the  execution  'no  property  found;'  which  he 
did ;  and  no  execution  has  since  issued  on  said  judgment  by  the 
recorder.  The  jury  further  find  as  follows,  that  when  the  mar- 
shal levied  on  the  house  as  aforesaid,  a  part  of  said  house  was 
owned  by  said  Minor  J.  Winn,  which  part  so  owned  by  him  was 
worth  the  sum  of  $137.50.  Said  house  was  standing  on  a  piece 
of  ground  owned  by  Jeremiah  Strode,  who  had  leased  it  to  said 
Minor  J.  Winn,  with  the  privilege  of  taking  off  when  he  pleased 
any  house  he  might  erect  thereon.  Minor  J.  Winn  had  built  the 
house  in  question  on  said  lot,  but  had  sold  a  part  of  it  before  the 
execution  was  levied  as  before  stated.  The  jury  further  find 
that  David  C.  Glascock  was  the  principal  in  the  note  sued  on, 
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and  that  Minor  J.  "Winn  and  Isham  0.  Winn  were  each  securities 
for  said  Glascock." 

The  court  rendered  judgment  on  this  verdict  in  favor  of 
plaintiff  for  eighty  dollars  debt  (four-fifths  of  the  amount  of  the 
original  note  sued  on),  and  assessed  the  damages  for  the  deten- 
tion thereof  at  seventy-six  dollars. 

RICHARDSON,  J.,  delivered  the  opinion  of  the  court. 

The  law  is  well  settled  that  a  valid  agreement  between  the 
creditor  and  the  principal  debtor  to  extend  the  time  of  payment, 
or  any  improper  interference  by  the  creditor  with  the  process  of 
law  after  the  commencement  of  a  suit,  by  which  the  surety  may 
be  injured  or  subjected  to  greater  risk,  or  be  delayed  in  the  right 
on  payment  of  the  debt  to  proceed  against  the  principal,  if  made 
or  done  without  the  assent  of  the  surety,  will  discharge  him  from 
his  liability  (24  Mo.  333 ;  26  Mo.  243) ;  and  the  relation  of  prin- 
cipal and  surety  or  of  co-sureties  is  not  extinguished  by  judg- 
ment. Rice  v.  Morton,  19  Mo.  263.  A  release  of  the  principal 
will  discharge  the  surety,  but  one  surety  may  be  discharged, 
without  prejudice  to  an  action  against  the  others,  to  the  extent 
that  they  would  be  liable  in  a  suit  for  contribution  between  them- 
selves. Ronton  v.  Lacy,  17  Mo.  399.  The  creditor  can  not,  by 
discharging  one,  increase  the  liability  of  the  other ;  and  he  will 
not  be  allowed,  by  discharging  one,  to  impose  on  the  other  a 
greater  proportion  of  a  common  burden  than  in  equity  he  ought 
to  bear.  At  law,  if  there  are  several  sureties  and  one  is  insolvent 
and  another  pays  the  whole  debt,  he  can  only  recover  against  the 
solvent  sureties  their  pro  rata  part  as  if  all  of  them  were  solvent ; 
but  the  rule  inequity  is  more  just  and  reasonable,  and  the  insolv- 
ent 's  share  is  apportioned  among  those  who  are  solvent.  1  Story 
Eq.,  §  498.  The  eighth  section  of  our  statute 'concerning  securities 
provides  that  one  surety  at  the  suit  of  another  shall  not  be  liable 
to  pay  more  than  his  due  proportion  of  the  original  demand,  but 
what  ,is  his  due  proportion  will  vary  according  to  the  circum- 
stances. Thus,  if  there  are  three  sureties,  and  all  of  them  are 
solvent,  and  one  pays  the  debt,  each  of  the  others  will  be  liable 
to  him  for  one-third  of  the  amount  only ;  but  if  one  of  them  is 
insolvent,  the  other  will  be  liable  for  one-half. 

In  this  case  it  seems  that  Glascock  was  the  principal  debtor,  and 
that -the  other  five  parties  to  the  note  were  sureties.    Now  if  all 
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the  sureties  were  solvent,  and  the  defendant  paid  the  debt,'  he 
could  only  require  M.  J.  Winn  to  contribute  one-fifth  part  of  itf 
and  therefore  could  only  ask  to  have  one-fifth  abated,  and  could 
only  complain  of  the  conduct  of  the  plaintiff  in  releasing  the  levy 
of  the  execution  to  that  extent.  But  if  the  other  sureties  are 
insolvent,  M.  J.  Winn  would  be  bound  to  contribute  to  the 
defendant  one-half  instead  of  one-fifth  of  the  debt ;  in  which  case, 
if  the  plaintiff  bad  released  M.  J.  Winn,  he  could  only  demand  of 
the  defendant  the  other  moiety;  and,  on  principle,  the  same 
result  must  follow  if  he  could  have  made  half  the  debt  but  for 
his  improper  interference  with  the  execution.  These  questions 
can  not  be  determined  from  the  meagre  statement  of  facts  in  the 
special  verdict.  It  does  not  appear  whether  t^ie  other  sureties 
were  solvent  or  not. 

The  statute  authorizes  this  court  to  remand  a  cause  when  the 
facts  in  a  special  verdict  are  insufBciently  found  (2  R.  C.  1855, 
p.  1301,  §  35) ;  and  the  judgment  then  will  be  reversed  and  the 
cause  remanded;  Judge  Napton  concurring.  Judge  Scott  not 
sitting. 
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CHAPTER  VII. 

MISCONDUCT  OF  THE  PRINCIPAL,  ACCIDENT,  MIS- 
TAKE,  OR  DEATH  OP  THE  SURETY. 

The  Effect  of  the  Death  of  the  Surety. 

In  re  GRACE. 

BALFOUR  V.  GRACE. 

L.  R.  1  Ch.  Div.  733  (Eng.).     1902. 

Point  of  law. 

In  1882  the  plaintiff,  Blayney  Reynell  Balfour,  who  was  the 
owner  of  certain  estates  in  Ireland,  appointed  one  Dolling  to  act 
as  agent  to  his  estates  and  receiver  of  the  rents  thereof,  and,  in 
consideration  of  this  appointment,  Dolling,  and  his  father-in-law, 
John  Gregory  Grace,  as  his  surety,  executed  a  joint  and  several 
bond,  dated  June  25,  1883,  for  the  sum  of  £3,000.  in  favor  of  the 
plaintiff.  This  bond  was  given  at  the  plaintiff's  request  by  way 
of  security  for  the  due  performance  by  DoUing  of  his  duties  and 
obligations  as  the  plaintiff's  agent  and  receiver. 

The  bond  was  in  the  following  form : 

"Know  all  men  by  these  presents  that  we,  Caledon  Josias  Rad- 
cliffe  Dolling,  of  34  Mountjoy  Square,  in  the  city  of  Dublin, 
Esquire,  and  John  Gregory  Grace,  of  No.  38  Wigmore  street, 
London,  in  the  county  of  Middlesex,  and  of  Springfield,  Dulwich, 
Esquire,  are  jointly  and  severally  held  and  firmly  bound  to 
Blayney  Reynell  Balfour,  of  Townley  Hall,  Drogheda,  in  the  city 
of  Louth,  Esquire,  in  the  sum  o^  £3,000.,  to  be  paid  to  the  said 
Blayney  Reynell  Balfour,  or  his  attorney,  his  executors,  adminis- 
trators, or  assigns,  for  which  payment  to  be  well  and  truly  made 
we  bind  ourselves  and  each  of  us,  one  and  each  and  every  of  our 
heirs,  executors,  and  administrators,  jointly  and  severally,  firmly 
by  these  presents." 

The  bond  then  recited  that  Dolling  had  previously  been  em- 
ployed by  the  plaintiff's  predecessor  in  title,  B.  T.  Balfour,  as 
agent  of  the  estates,  and  proceeded  as  follows : 
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' '  And  whereas,  the  said  Blayney  Reynell  Balfour  has  appointed 
the  said  C.  J.  R.  Dolling  his  agent  or  receiver  of  the  rents,  issues, 
and  profits  of  all  his  estates  in  Ireland ;  and  whereas,  upon  such 
appointment  of  the  said  C.  J.  R.  Dolling  as  aforesaid  the  said 
B.  R.  Balfour  required  the  said  C.  J.  R.  Dolling  to  enter  into 
security  for  the  sum  of  £3,000 ;  and  whereas,  the  said  J.  6.  Grace 
has  consented  to  become  surety  for  the  Said  C.  J.  R.  Dolling: 
Now,  the  condition  of  the  above  obligation  is  such  that,  if  the 
above  bounden  C.  J.  R.  Dolling  shall  pay  or  cause  to  be  paid  to 
the  said  B.  R.  Balfour  all  sums'of  money  which  shall  represent 
the  rents,  issues,  and  profits  of  the  said  estates  payable  to  the 
said  B.  R.  Balfour,  as  executor  of  the  said  B.  T.  Balfour,  and 
shall  and  will  from  time  to  time,  and  at  all  times  hereafter  as 
often  as  requested  by  the  said  B.  R.  Balfour,  his  executors,  ad- 
ministrators, or  assigns,  well  and  truly  pay  or  cause  to  be  paid 
unto  the  said  B.  R.  Balfour,  his  executors,  administrators,  or 
assigns,  all  such  sum  or  sums  of  money  as  he,  the  said  C.  J.  R. 
Dolling,  shall  have  had  or  received  of  the  said  rents  and  profits 
of  the  said  estates,  and  shall  and  will  render  to  the  said  B.  R. 
Balfour  and  his  heirs,  executors,  administrators,  and  assigns  true, 
just,  full,  and  perfect  accounts  of  all  and  every  such  sum  and 
sums  of  money  as  shall  be  by  him  had  or  collected  from  the  ten- 
ants and  occupiers  of  the  said  estates,  or  from  or  on  account  of 
the  rents  and  profits  of  the  said  estates,  or  any  part  thereof,  or 
for  or  on  account  of  the  said  B.  R.  Balfour,  his  heirs,-  executors, 
administrators,  or  assigns,  and  shall  and  will,  while  he  sliall  con- 
tinue to  act  as  such  agent  or  receiver,  well,  justly,  truly,  and  hon- 
estly in  every  respect  conduct  himself  in  the  said  office  of  agent 
or  receiver  of  the  said,  rents,  then  this  obligation  and  every 
matter  and  thing  therein  contained  shall  be  void  and  of  no  effect ; 
otherwise,  the  same  shall  remain  in  full  force  and  virtue  in  law. ' ' 

Dolling  continued  to  act  as  the  plaintiff's  agent  and  receiver 
until  about  February,  1900 ;  but  in  April,  1900,  he  executed  an 
assignment  to  a  trustee  for  the  benefit  "of  his  creditors,  and  left 
the  country,  having  failed  to  account  to  the  plaintiff  for  large 
Sums  received  on  his  behalf. 

J.  G.  Grace  died  on  August  13,  1889,  having  by  his  will  ap- 
pointed the  defendants  to  be  his  executors. ,  This  was  an  action 
by  the  plaintiff  seeking  to  make  the  defendants  liable  upon  the 
bond. 
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The  defendants  pleaded  that  the  liability  of  their  testator 
under  the  bond  ceased  upon  his  death. 

By  an  order  dated  October  28,  1901,  upon  the  application  of 
the  plaintiff,  and  upon  an  admission  by  him  that  the  said  J.  G. 
Grace  died  on  August  13,  1889,  and  that  he,  the  plaintiff,  had 
notice  of  the  death  shortly  after  that  date,  the  following  point 
of  law  was  directed  to  be  tried  before  any  evidence  was  given  or 
issue  of  fact  tried,  namely:  "Whether  the  liability  (if  any) 
of  the  said  J.  G.  Grace  under  the  bond  dated  the  25th  of  June, 
1883,  was  determined  on  the  death  of  the  said  J.  G.  Grace,  or 
when  such  death  first  became  known  to  the  plaintiff."  During 
the  course  of  the  argument  the  form  of  the  question  was  slightly 
amended,  and  as  amended  read  as  follows:  "Whether  the  lia- 
bility (if  any)  of  the  said  J.  G.  Grace  under  the  bond  was  deter- 
mined immediately  or  otherwise  by  the  mere  fact  of  his  death 
coming  to  the  knowledge  of  the  plaintiff." 

JOYCE,  J.  I  think  it  is  undoubted  law  that  a  continuing 
guarantee  not  under  seal  for  future  advances,  if  not  so  framed  as 
to  become  operative  before  it  is  acted  on,  may  be  revoked  or 
withdrawn  altogether  before  being  acted  on,  and  as  to  further 
or  future  transactions  may  be  terminated  at  any  time  unless  the 
contrary  be  expressly  stipulated.  Now,  the  reasons  for  this  in 
the  case  of  such  a  guarantee  are,  I  think,  pretty  obvious  on  a 
moment's  consideration,  and  they  are  put  very  lucidly  in  the 
judgment  of  Erie,  C.  J.,  in  Offord  v.  Davies,  12  C.  B.  (N.  S.)  748. 

When  such  a  guarantee  is  under  seal,  I  think  it  has  been  held 
at  law  that  the  guarantor  is  not  entitled  by  notice  to  determine 
its  operation.  But  in  equity,  I  think,  even  in  the  case  of  a  con- 
tinuing guarantee  under  seal,  such  a  guarantee  as  that  I  have 
mentioned,  where,  as  Lush,  L.  J.,  puts  it  in  the  case  of  Lloyd's  v. 
Harper,  16  Gh.  D.  319,  "the  consideration  is  fragmentary,  sup- 
plied from  time  to  time,  and  therefore  divisible,"  the  operation 
of  the  guarantee  as  to  future  transactions  may  be  determined  by 
notice.  Now,  the  right  to  determine  or  withdraw  a  guarantee  by 
notice  forthwith  cannot  possibly  exist,  in  my  opinion,  when  the 
consideration  for  it  is  indivisible,  so  to  speak,  and  moves  from 
the  person  to  whom  the  guarantee  is  given  once  for  all,  as  in  the 
case  of  the  consideration  being  the  giving  or  conferring  of  an 
office  or  employment  upon  any  person  whose  integrity  is  guar- 
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anteed.  It  is  impossible  that  the  guarantor  should  be  entitled 
by  notice,  unless  he  has  expressly  so  stipulated,  to  determine 
that  guarantee  instanter.  Time  must  be  allowed — ^at  all  events, 
it  is  admitted  that  some  time  must  be  allowed — for  a  lawful 
determination  of  the  employment  by  the  person  to  whom  the 
guarantee  is  given,  and  I  think,  with  reference  to  a  guarantee  of 
the  nature  which  we  have  to  consider  in  the  present  ease,  many 
other  considerations  are  applicable  besides  merely  a  lawful  deter- 
mination of  the  employment  by  giving  six  months'  notice,  or 
something  of  that  kind.  As  I  said  in  the  course  of  the  argument, 
six  months'  notice  might  determine  the  employment  just  in  the 
midst  of  the  audit  or  receipt  of  the  rents ;  or  the  employer  might 
be  placed  in  such  a  position  with  reference  to  the  person  em- 
ployed that  it  might  be  most  inadvisable,  and  injurious  to  him  to 
put  an  immediate  end  to  the  employment. 

If,  however,  such  a  guarantee  can  be  determined  by  notice  at 
all,  the  question  what  length  of  notice  the  employer  must  neces- 
sarily be  entitled  to,  I  think,  has  not  been  determined,  and  must 
depend  upon  the  circumstances  of  the  particular  case.  Now, 
that  being  so,  there  is  no  difficulty  whatever  to  my  mind  in 
answering  the  question  which  was  argued  before  me  as  it  orig- 
inally stood.  It  would  have  been  impossible  to  hold  that  with 
respect  to  this  guarantee,  where  there  is  no  stipulation  to  the 
contrary,  the  liability  of  the  guarantor  under  the  bond  was 
determined  immediately,  either  on  the  death  of  the  guarantor 
or  on  the  fact  of  his  death  coming  to  the  knowledge  of  the  person 
to  whom  the  guarantee  was  given.  But  I  am  told  that  that  is 
not  the  real  question,  and  it  was  proposed  to  alter  the  question 
in  a  form  which  was  partly  suggested  by  myself,  and  the  question 
I  have  to  decide  is  whether  the  liability,  if  any,  of  Mr.  Grace 
under  the  bond,  was  determined,  immediately  or  otherwise,  by 
the  mere  fact  of  his  death  coming  to  the  knowledge  of  the 
plaintiff.  Now,  whatever  the  tru€  answer  to  that  question  may 
be,  and  whether  such  a  guarantee  as  this  can  be  determined  by 
notice  or  not,  I  certainly  agree  with  what  Romer,  J.,  says  in 
In  re  Silvester,  (1895)  1  Ch.  573,  577,  where  he  observed,  on 
Lord  Bowen's  decision  in  Coulthart  v.  Clementson,  5  Q.  B.  D. 
42:  "I  desire  to  add  that  I  do  not  assent  to  the  general 
proposition  that,  where  a  person  who  is  himself  entitled  to  the 
benefits  of  a  contract  of  guaranty  has  notice  of  the  death  of 
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the  guarantor  and  that  he  left  a  will,  he  is,  without  more, 
affected  with  notice  of  the  contents  of  the  will,  or  is  bound  to 
assume  that  prima  facie  it  would  be  a  breach  of  trust  on  the 
•part  of  the  executor  not  to  give  notice  to  determine  the  lia- 
bility." 

I  desire  to  express  my  entire  agreement  with  that,  whatever 
the  proper  answer  to  the  question  whether  such  guarantee  as 
that  which  we  have  to  consider  in  this  case  can  be  determined 
by  notice  or  not.  Eeally  what  we  have  to  decide  is  this: 
Whether,  when  the  guarantee  is  of  this  kind,  given  as  part  of 
the  consideration  for  the  appointment  to  an  office  or  employ- 
ment of  a  person  by  another  to  whom  the  guarantee  is  given, 
the  law  requires  the  guarantor,  in  case  he  desires  the  guarantee 
to  be  determinable  by  notice  or  by  his  death,  to  have  it  expressly 
so  stipulated;  or  does  the  law  require  the  person  to  whom  the 
guarantee  is  given  to  have  it  expressly  so  stipulated  if  the 
guarantee  is  not  to  be  determined  by  notice  or  by  the  death  of 
the  guarantor?  Well,  after  listening  to  the  argument  and  giv- 
ing some  consideration  to  the  ease,  I  have  come  to  the  conclu- 
sion that  upon  the  whole,  where  an  office  or  employment  is 
conferred  in  consideration' of  such  a  guarantee  as  that  in  this 
case,  it  is  saf6r  to  hold  that  the  guarantor  must  expressly  so 
stipulate  or  provide  if  he  desires  the  guarantee  to  be  determin- 
able by  notice,  or  to  be  determined  by  his  own  death.  And  in 
coming  to  that  conclusion  I  rely,  on  Gordon  v.  Calvert,  2  Sim. 
253,  4  Russ.  581,  29  R.  R.  94,  and  also  upon  what  I  understand 
to  be  the  reasoning  of  the  Lords  Justices  in  Lloyd's  v.  Harper, 
16  Ch.  D.  290,  although  I  have  not  forgotten  that  there  was  a 
special  fact  in  that  case,  namely,  that  the  person  whose  integrity 
was  there  guaranteed  was  in  what  was  analogous  to  employment 
which  could  not  be  determined  by  Lloyd's. 

Therefore  I  can  answer  this  question,  as  altered,  by  saying 
that  the  liability,  if  any,  of  the  said  John  Gregory  Grace  under 
the  bond  dated  June  25,  1883,  was  not  determined,  immediately 
or  otherwise,  by  the  mere  fact  of  his  death  coming  to  the  knowl- 
edge of  the  plaintiff.  " 
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PART  IV 

RIGHTS  OF  THE  CREDITOR 

CHAPTER  VIII. 

THE  RIGHT  OF  THE  CREDITOR  TO  THE  SECURITIES 
HELD  BY  THE  SURETY. 

General  Nature  of  the  Right. 

FIRST  NAT.  BANK  v.  DAVIS  ET  AL. 

87  Mo.  App.  242.    1901. 

SMITH,  P.  J.  Defendants,  John  Davis  as  principal  and 
Patrick  Davis  as  surety,  executed  their  promissory  note  to  the 
plaintiff  bank  for  $1,152,  due  12  months  after  date,  and  contem- 
poraneously with  the  execution  of  said  note  the  defendant  John 
Davis  executed  to  his  co-defendant  and  surety  Patrick  Davis  a 
deed  of  trust  on  his  land  to  secure  the  latter  "against  any  loss 
he  may  sustain  by  reason  of  his  said  suretyship."  The  value  of 
the  security  so  given  was  in  excess  of  the  amount  of  the  debt. 
When  the  debt  fell  due,  neither  of  the  defendants  were  in  condi- 
tion to  pay  it.  The  time  for  payment  was  extended,  but  whether 
or  not  with  the  consent  of  the  surety  the  evidence  is  sharply  in 
conflict.  Both  of  the  defendants,  after  the  giving  of  the  note 
and  mortgage,  became  insolvent. 

The  object  of  this  suit  was  to  recover  judgment  against  the 
principal  debtor  on  the  said  promissory  note,  and  to  have  said 
deed  of  trust  declared  a  lien  on  the  land  therein  described  as  of 
the  date  thereof,  for  the  purpose  of  securing  to  the  said  creditor 
the  payment  of  the  amount  adjudged  in  said  proinissory  note>,  to 
foreclose  the  equity  of  redemption  of  the  surety  and  his  wife, 
and  that  the  same  be  sold  clear  of  the  right  of  the  said  surety 
under  said  deed  of  trust  for  the  purpose  of  satisfying  the  said 
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judgment,  etc.  The  question  here  for  decision  is  whether  or  not 
the  creditor  can  have  recourse  in  equity  to  satisfy  his  debt  to 
the  mortgage  security  taken  by  the  surety  from  the  debtor  for 
his  indemnity. 

The  property  of  the  principal  debtor  belongs  to  the  creditor, 
which,  under  certain  circumstances,  the  latter  may  subject  in 
the  hands  of  the  surety  to  the  satisfaction  of  his  debt.  The 
holder  of  such  indemnity  is  a  trustee  for  the  creditor.  Hampton 
V.  Phipps,  108  U.  S.  260,  2  Sup.  Ct.  622,  27  L.  Ed.  719;  Leggett 
V.  McClelland,  39  Ohio  St.  624;  McDougall  v.  Walling,  21  Wash. 
478,  58  Pac.  669,  75  Am.  St.  Rep.  849.  If  the  debtor  gives  his 
surety  indemnity,  the  creditor  may  avail  himself  of  it  by  subro- 
gation, even  though  in  the  first  instance  it  was  unknown  to  him. 
Leggett  V.  McClelland,  supra ;  Hopewell  v.  Bank,  10  Leigh  (Va.) 
206 ;  McCollum  v.  Hinckley,  9  Vt.  143.  The  rule  is  well  settled 
that,  where  a  security  is  given  by  a  principal  to  his  surety,  it 
operates  eo  instanti  as  a  security  to  the  creditor  for  the  payment 
of  his  debt. 

The  security  so  given  is  a  trust  fund,  and  is  regarded  in 
equity  as  a  trust  fund,  for  the  payment  of  the  debt.  Taylor 
V.  Bank,  87  Ky.  398,  9  S.  W-.  240.  The  security  is  for  the  debt,  as 
well  as  for  the  ultimate  protection  of  the  surety.  It  is,  as  has 
been  stated,  at  once  clothed  with  a  trust  character  and  the  cred- 
itor immediately  acquires  a  right  and  interest  in  it  that  cannot 
be  defeated  by  the  surety;  and,  as  said  in  substance  by  Judge 
Napton  in  Logan  v.  Mitchell,  67  Mo.  524:  The  surety  cannot 
alter  or  impair  the  creditor's  right,  and  if  the  security  was  orig- 
inally taken,  not  only  to  indemnify  the  surety,  but  to  secure  the 
creditor,  any  action  of  the  former  would  be  powerless  to  affect 
the  latter.  And  in  Bank  v.  Rich  [106  Mich.  319,  64  N.  W.  339], 
it  is  said  that,  where  a  surety  for  the  payment  of  a  debt  received 
security  for  his  indemnity  and  to  discharge  such  indebtedness, 
the  principal  creditor  is  in  equity  entitled  to  the  full  benefit  of 
that  security,  and  it  makes  no  difference  that  such  principal  did 
not  act  upon  the  credit  of  such  security  in  the  first  instance. 

But  suppose  it  to  be  true,  as  the  debtor  here  contends,  that  the 
creditor  did  extend  or  enlarge  the  time  of  payment  of  the  debt ; 
did  that  have  the  effec^  to  discharge  the  surety  and  withdraw  the 
security  from  the  operation  of  the  trust  in  which  it  had  been 
placed?    Where  a  surety,  as  here,  is  fully  indemnified  in  prop- 
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erty,  he  is  estopped  to  set  up  against  the  creditor  the  defense 
that  the  time  of  payment  has  been  extended  in  f  ayor  of  the  prin- 
cipal without  his  consent,  because  such  surety  is  the  virtual  ptin- 
cipal,  and  ought  to  be  bound  by  every  enlargement  of  the  time  of 
payment  quite  as  much,  or  perhaps  more  than  the  principal 
debtor.  A  surety  who  has  received  an  indemnity  equal  to  the 
debt  for  which  he  is  bound,  and  which  he  may,  as  here,  convert 
into  money,  stands  in  about  the  same  position  as  a  surety  who 
has  received  of  the  principal  an  amoiint  in  money.  In  such  case 
the  surety  is  a  principal,  and  cannot  be  permitted  to  claim  the 
privilege  of  a  strict  surety  without  indemnity.  Brandt  on  Surety- 
ship, §  349 ;  McDougall  v.  Walling,  supra ;  Smith  v.  Steele,  25  Vt. 
427,  60  Am.  Dee.  376 ;  Chilton  v.  Robbins,  4  Ala.  223,  37  Am. 
Dec.  741 ;  Moore  v.  Paine,  12  Wend  (N.  Y.)  123.  And  it  is  cer- 
tainly clear  that  he  can  make  no  such  defense  while  he  holds  on 
to  the  security.  This  is  not  a  case  where  a  stranger  has  chosen 
to  bestow  upon  a  surety  a  benefit  and  a  preference  from  consid- 
erations personal,  in  order  to  make  good  to  him  exclusively  any 
loss  to  which  he  might  be  subjected  in  consequence  of  his  surety- 
ship for  another.  Of  course,  in  such  case  the  creditor  could  not, 
upon  any  ground  of  priority  in  interest,  claim  any  share  or 
interest  in  the  benefit  of  such  benevolence. 

If  the  surety  is,  as  we  have  stated,  estopped  to  claim  a  release 
on  the  ground  that  there  has  been  an  extension  of  the  time  of 
payment  of  the  debt  because  in  equity  he  occupies  the  attitude 
of  a  principal  himself,  it  inevitably  follows  that  his  co-principal, 
the  original  debtor,  cannot  be  heard  to  claim  any  such  release  of 
his  own  property  from  the  operation  of  the  trust  in  which  he  had 
placed  it  to  secure  the  payment  of  his  own  debt.  He  stands  in 
the  situation  of  one  who  has  given  a  mortgage  to  secure  his  own 
debt,  and  cannot  by  any  act  of  his  deprive  the  mortgagee  of  the 
benefit  of  the  mortgage  security  until  the  debt  is  paid.  The 
status  of  the  parties  at  the  time  the  suit  was  commenced  was  the 
same  that  it  was  when  the  mortgage,  or,  which  is  the'  same  thing, 
the  deed  of  trust,  was  given.  The  extension  of  the  time  of  pay- 
ment did  not  alter  or  change  the  rights  of  the  parties.  The  secur- 
ity was  afterwards,  as  before,  bound  in  equity  for  the  payment 
of  the  creditor's  debt.  The  surety,  by  neglecting  to  convert  the 
security  and  pay  the  debt,  cannot  thereby  defeat  the  right  of 
the  creditor  to  have  it  subjected  to  the  payment  of  his  debt,  for 
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it  was  a  security  provided  as  well  for  him  as  for  the  surety.  It 
seems  to  us  that  a  bare  statement  of  the  facts  in  this  case  are 
sufBcient  to  show  that  upon  the  principles  of  natural  justice  and 
equity  the  property  of  the  debtor,  which  he  placed  in  the  hands 
of  the  trustee  surety  as  an  indemnity,  ought,  to  be  subject  in  the 
hands  of  the  trustee  surety  to  the  satisfaction  of  the  debt  of  the 
creditor. 

Accordingly,  we  think  that  the  decree  which  was  for  the  plain- 
tiff in  conformity  to  "the  prayer  of  his  petition,  to  which  allusion 
has  been  made,  should  be  affirmed;  and  it  is  accordingly  so 
ordered.  All  concur. 
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LAW  OF  MORTGAGES— REAL 

AND  CHATTEL 

PART  I 

THE  MORTGAGE  TRANSACTION. 

CHAPTER  II. 

THEORIES  OF  A  LEGAL  MORTGAGE. 

The  Modem  Title  Theory. 

TOOMBR  V.  RANDOLPH. 

60  Ala.  356.    1877. 

[Action  of  garnislimeiit  by  plaintiff  against  defendant  as 
debtor  of  one  Philip  B.  Cabell.  Defendant  held  a  note  of  Cabell 
secured  by  mortgage  on  certain  real  estate  of  which  he  had 
taken  possession.  After  default  by  Cabell  in  the  payment  of 
the  note,  defendant  exercised  a  power  of  sale  contained  in  the 
mortgage.  Plaintiff  is  a  creditor  of  Cabell  and  a  second  mort- 
gagee, and  by  this  proceeding  seeks  to  collect  his  debt  out  of 
moneys  alleged  to  be  owing  to  Cabell.  The  lower  court  refused 
to  enter  a  judgment  against  the  defendant  and  discharged  him.] 

BRICKELL,  C.  J.  A  mortgagee,  if  there  is  not  in  the  mort- 
gage a  stipulation  to  the  contrary,  or  a  reservation  by  the 
mortgagor  of  possession  until  default  in  the  payment  of  the 
mortgage  debt,  has  the  immediate  right  of  entry,  and  may  eject 
the  mortgagor  or  his  tenants.  Duval  v.  McLoskey,  1  Ala.  737 ; 
Welsh  V.  Phillips,  54  Ala.  309.  The  theory  of  a  mortgage,  pre- 
vailing in  this  State,  is  that,  at  law,  it  creates  in  the  mortgagee 
a  direct,  immediate  estate  in  the  land — a  fee  simple,  unless 
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otherwise  expressly  limited.  The  estate  is  conditional — annexed 
to  the  fee  is  a  condition,  which  may  defeat  it.  If  the  mortgagor, 
not  having  reserved  the  right  of  possession  until  default  in  the 
performance  of  the  condition,  remains  in  possession,  he  is  the 
mere  tenant  at  will  of  the  mortgagee.  After  the  law  day,  and 
default  in  the  performance  of  the  condition,  the  estate  vests 
absolutely  in  the  mortgagee — the  fee  is  freed  from  the  condition 
annexed  to  it.  Nothing  remains  in  the  mortgagor  but  the  equity 
of  redemption,  of  which,  as  between  mortgagor  and  mortgagee, 
courts  of  law  do  not  take  notice.  Before  default,  all  that  re- 
mains in  him  is  the  right  to  perform  the  condition,  and  thereby 
restore  his  original  estate.  Pauling  v.  Barron,  32  Ala.  11; 
Barker  v.  Bell,  37  Ala.  358;  Welsh  v.  Phillips,  supra. 

In  courts  of  equity,  the  theory  of  a  mortgage  is,  that  until 
foreclosure  it  is  a  mere  security  for  a  debt,  the  mortgagor  con- 
tinuing the  real  owner  of  the  fee.  From  this  theory  results 
the  general  principle,  that  a  mortgagee  in  possession,  before 
or  after  default  in  the  payment  of  the  mortgage  debt,  and  before 
foreclosure,  is  a  trustee  of  the  rents  and  profits  for  the  mort- 
gagor, and  bound  to  apply  them  in  extinguishment  of  the  mort- 
gage debt.  Davis  v.  Lassiter,  20  Ala.  561 ;  2  Wash.  Real  Prop. 
221.  All  reasonable  expenditures  for  taxes,  necessary  repairs, 
and  other  necessary  expenses  incurred  on  account  of  the  estate, 
the  mortgagee  is  allowed  to  retain  from  the  rents  and  profits; 
and  it  is  the  balance  only  which  may  be  applied  in  extinguish- 
ment of  the  mortgage  debt.  An  accounting  is  necessary  to 
the  ascertainment  of  the  balance.  The  law  does  not  apply  the 
balance  of  the  rents  and  profits  to  the  mortgage  debt;  for,  at 
law,  they  accrue  to  the  mortgagee,  as  the  owner  of  the  legal 
estate.  It  is  in  equity  only  the  application  is  made,  in  the 
nature  of  an  equitable  set-oif ,  and  as  an  incident  to  the  right 
of  redemption.     Hubbell  v.  Moulson,  53  N.  Y.  225. 

2.  If  it  is  admitted  that  the  mortgagor,  notwithstanding  the 
second  mortgage  to  the  appellants,~has  a  right  to  compel  the 
application  of  the  rents  received  by  the  appellee  while  in  pos- 
session, to  the  payment  of  the  mortgage  debt,  the  remedy  is 
exclusively  in  equity,  and  is  incidental  to  the  right  of  redemption. 
In  a  court  of  law,  the  appellee  is  regarded  as  having  received 
only  and  simply  the  issues  of  his  own  estate.  A  garnishment 
is  strictly  a  legal  proceeding,  operating  only  on  the  rights  of 
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the  defendant  in  attachment  of  judgment,  which  he  could  in 
an  action  at  law  enforce  in  his  own  name.  It  cannot  be  con- 
verted into  a  method  of  drawing  within  the  jurisdiction  of 
courts  of  law  matters  and  rights  of  purely  equitable  cognizance. 
Harrell  v.  Whitman,  19  Ala.  135 ;  Roby  v.  Labuzan,  21  Ala.  60 ; 
Godden  v.  Pierson,  42  Ala.  370 ;  Henry  v.  Murphy,  54  Ala.  246. 
What  may  be  the  rights  of  the  appellants,  as  subsequent 
mortgagees,  cannot  be  considered  or  determined  in  the  present 
proceeding.  A  garnishment  is  not  a  remedy  for  the  enforce- 
ment of  any  cause  of  action  vesting  only  in  the  creditor  suing 
it  out.  Its  whole  score  and  operation  is  to  subject  legal  demands 
recoverable  only  by  the  debtor,  or  property  of  his  which  is  sub- 
ject to  execution.  Henry  v.  Murphy,  supra ;  Thompsen  v.  Wal- 
lace, 3  Ala.  132.    The  judgment  is  affirmed. 


The  Lien  Theory. 

TRIMM  V.  MARSH. 

54  N.  Y.  599.    1874.  '       • 

This  was  an  action  for  an  accounting  as  to  the  amount  due 
upon  a  bond  and  mortgage,  and  for  the  recovery  of  the  pos- 
session of  the  mortgaged  premises,  upon  payment  of  the  amount 
due. 

In  1858  one  Ridgway,  being  the  owner  of  certain  premises 
situate  in  the  City  of  New  York,  mortgaged  them  to  an  insurance 
company  to  secure  $2,000;  the  insurance  company  assigned  the 
mortgage  to  the  defendant,  Sarah  A.  Marsh.  Ridgway  after- 
ward conveyed  the  premises  to  the  plaintiff  Brown,  who  subse- 
quently, in  October,  1865,  entered  into  an  agreement  with  plain- 
tiff, Trimm,  to  convey  the  same  to  him.  In  1861  the  defendant 
Sarah  commenced  an  action  to  foreclose  this  mortgage,  making 
plaintiff  Brown  and  others  parties  defendant,  and  obtained 
judgment  of  foreclosure.  The  premises  were  sold  under  the 
judgment  in  1862,  and  defendant,  Sarah  A.  Marsh,  became  the 
purchaser,  and  received  a  sheriff's  deed.  Immediately  after 
the  sale  she  entered  into  possession  of  the  premises,  and  she 
or  the  other  defendant  has  ever  since  been  in  possession.  In 
October,  1864,  by  an  order  of  the  Supreme  Court,  granted  after 
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due  notice  and  hearing  the  parties  interested,  the  foreclosure 
sale  was  set  aside  and  declared  null  and  void,  and  a  resale  was 
ordered,  which  never  took  place.  In  November,  1864,  the  de- 
fendant, Sarah  A.  Marsh,  recovered  a  judgment  against  plain- 
tiff Brown,  which  was  duly  entered  and  docketed,  and  in  1865 
she  caused  an  execution  to  be  issued  upon  said  judgment  to 
the  sheriff  of  New  York,  who,  in  May  of  the  same  year,  sold 
all,  "the  right,  title  and  interest"  of  which  the  said  Elizabeth 
C.  Brown  was  seized  or  possessed  in  the  said  land,  the  said 
Sarah  A.  Marsh  becoming  the  purchaser  and  taking  the  sheriff's 
certificate  of  sale.  In  September,  1865,  she  conveyed  the  said 
premises  by  deed  to  the  other  defendant,  and  in  September,  1866, 
after  the  commencement. of  this  suit,  she  also  transferred  to  him 
the  sheriff's  certificate,  and  he  soon  after  received  the  sheriff's 
deed.  The  defendant,  William  B.  Marsh,  had  notice  of  all  the 
facts  when  l^e  took  his  title,  and  was  not  a  bona  fide  purchaser 
for  value.  Since  the  defendants  went  into  possession  of  the 
premises  they  have  assumed  and  claimed  an  absolute  title,  free 
from  any  right  of  redemption  in  the  plaintiffs  or  either  of  them. 
The  pJaintiffs  commenced  this  action  to  redeem  the  said  prem- 
ises from  the  mortgage,  and  judgment  of  foreclosure,  and  the 
principal  defense  relied  on  by  the  defendants  was  their  title 
under  the  judgment  and  execution  sale  against  plaintiff,  Brown. 
The  referee  decided  the  same  in  favor  of  plaintiffs,  holding  that 
the  execution  sale,  being  made  by  the  assignee  of  the  mortgagee 
in  possession,  was  null  and  void  and  conferred  no  title  upon 
the  purchaser.    • 

EARL,  0.  The  only  legal  proposition  involved  in  this  case, 
which  we  deem  it  important  to  consider,  is  whether  a  mortgagee 
of  real  estate  in  possession  can  cause  the  equity  of  redemption 
of  the  mortgagor  to  be  sold  on  an  execution  and  become  the 
purchaser  of  the  same,  and,  after  obtaining  the  sheriff's  deed, 
set  up  his  title  thus  acquired  against  the  claim  of  the  mortgagor 
to  redeem  from  the  mortgage  in  an  equitable  action  commenced 
by  him  for  that  purpose;  or,  to  state  the  proposition  in  other 
words,  has  the  owner  of  the  equity  of  redemption  of  mortgaged 
premises,  after  default  and  after  the  owner  of  the  mortgage 
has  taken  possession,  such  an  interest  in  the  premises  as  can 
be  sold  upon  execution  against  him  ?  If  this  question  be  answered 
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in  the  affirmative,  the  decision  of  the  General  Term  was  right 
and  must  be  affirmed.  The  respective  rights  of  the  mortgagor 
and  mortgagee  in  the  land  mortgaged  have  been  the  subject  of 
much  discussion,  and  it  is  impossible  to  reconcile  all  that  learned 
judges  and  writers  have  said  upon  the  subject.  By  the  common 
law  of  England  the  legal  estate  was  vested  in  the  mortgagee,  to 
be  defeated  b/ the  performance  of  a  condition  subsequent,  to  wit, 
payment  at  the  law  day.  In  default  of  such  payment,  the  title 
became  absoltite  and  irredeemable  in  the  mortgagee.  But,  two 
centuries  ago,  courts  of  equity  assumed  jurisdiction  to  relieve 
mortgagors  against  forfeitures,  and,  thenceforth,  in  equity  a 
mortgage  has  been  regarded  as  a  mere  security,  as  creating  an 
interest  in  the  mortgaged  premises  of  a  personal  nature,  like 
that  which  the  mortgagee  has  in  the  debt  itself. 

The  common-law  rule,  as' modified  by  the  equitiable  principles 
above  alluded  to,  still  prevails  in  England.  There  the  courts 
still  hold  that  the  legal  title  passes  to  the  mortgagee,  and  becomes 
by  default  absolutely  vested  in  him  at  law,  and  that  the  mort- 
gagor has,  after  default,  nothing  but  an  equity  of  redemption 
to  be  enforced  in  a  court  of  equity.  After  default  the  mortgagor 
can  again  become  reinvested  with  the  title  to  his  laind  only  by  a 
reconveyance  by  the  mortgagee.  The  same  rule  prevails  in  the 
New  England  States,  and  many  other  States  of  the  Union.  But 
this  common-law  rule  has  never,  to  its  full  extent,  been  adopted 
in  this  State.  Here  the  mortgage  has,  both  in  law  and  equity, 
been  regarded  as  a  mere  chose  in  action,  a  mere  security  of  a 
personal  nature. 

At  common  law,  payment  or  tender  at  the  law  day  extin- 
guished the  lien  of  the  mortgage  and  reinvested  the  mortgagor, 
without  a  reconveyance  by  the  mortgagee,  with  his  title.  But 
tender  of  payment  after  the  law  day  did  not  have  this  effect, 
and  in  such  case  a  reconveyance  was  necessary ;  and  such  is  still 
the  rule  in  England  and  in  many  of  the  States  of  the  Union. 
But  it  has  always  been  the  law  of  this  State  that  payment  or 
tender,  at  any  time  after  the  mortgage  debt  became  due  and  be- 
fore foreclosure,  destroyed  the  lien  of  the  mortgage  and  restored 
the  mortgagor  to  his  full  title.  As  the  mortgagee  had  no  title, 
a  reconveyance  was  not  required  by  the  law  as  expounded  by 
our  courts.  So  that  here  the  term  law  day,  which,  occupies  such 
a  prominent  place  in  the  early  discussions  as  to  hiortgages,  has 
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no  particular  significance.  The  mortgagor  has  his  "law  day" 
nntil  his  title  has  been  foreclosed  by  sale  under  the  mortgage, 
and  it  is  a  misnomer  in  this  State  to  call  the  mortgagor's  right  in 
the  land,  beforeor  after  default,  an  equity  of  redemption,  a  mere 
right  to  go  into  equity  and  redeem.  This  was  a  proper  descrip- 
tion of  the  mortgagor's  right  in  the  land  according  to  the  law 
as  expounded  in  England.  But  in  this  State  the  interest  of  the 
mortgagor  in  the  land  is  the  same  before  and  after  default, 
and  is  a  legal  estate,  with  all  the  incidents  and  attributes  of  such 
an  estate. 

But  it  is  claimed  by  the  learned  counsel  for  the  appellants 
that  the  position  of  the  mortgagee  is  materially  changed  when  he 
gets  possession.  It  is  true,  notwithstanding  the  provision  of 
the  Revised  Statutes,  which  prohibits  an  action  of  ejectment  by 
the  mortgagee  to  obtain  the  possession  of  the  mortgaged  premises, 
that  after  he  has  lawfully  obtained  the  possession  he  may  retaiu 
it  until  the  debt  secured  by  the  mortgage  has  been  paid.  Before 
taking  possession  the  mortgagee  has  no  title  in  the  land-  How 
can  the  mere  possession,  change  the  title  from  the  mortgagor  to 
the  mortgagee,  or  in  any  way  diminish  the  estate  of  the  one  or 
enlarge  the  estate  of  the  other?  Before  taking  possession  the 
mortgagee  had  a  mere  lien  upon  the  real  estate  pledged  for  the 
security  of  his  debt.  After  possession  he  has  in  his  possession  the 
property  pledged  as  his  security,  the  title  remaining  as  it  was 
before.  The  mortgagor's  title  is  still  a  legal  one,  with  all  the 
incidents  of  a  legal  titje  subject  to  the  pledge,  and  the  mort- 
gagee's interest  is  still  a  mere  debt  secured  by  the  pledge.  If  the 
mortgagee  should  die  in  possession,  the  debt  would  still  go  to  his 
personal  representatives' to  be  administered  as  personal  estate, 
and  the  mortgagor's  title  would  go  to  his  heirs.  Payment,  or 
even  tender,  would  destroy  the  mortgagee's,  right  to  retain  pos- 
session, and  would  enable  the  mortgagor  to  maintain  ejectment 
to  recover  possession.  The  mortgagee,  in  such  case,  so  far  from 
having  any  title,  holds  the  land  as  the  land  of  the  mortgagor, 
and  is  liable  to  account  to  him  for  the  rents  and  profits.  Judge 
Comstoek,  in  Kortright  v.  Cady  (supra) ,  says :  "The  mortgagee's 
right  to  bring  ejectment,  or,  being  in  possession,  to  defend  him- 
self against  an  ejectment  by  the  mortgagor,  is  but  a  right  to 
recover  or  retain  possession  of  the  pledge  for  the  purpose  of 
pa3dng  the  debt.    Such  a  right  is  but  the  incident  of  the  debt, 
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and  has  no  relation  to  a  title  or  estate  in  the  land.  The  notion 
that  a  mortgagee's  possession,  whether  before  or  after  default, 
enlarges  his  estate,  or  in  any  respect  changes  the  simple  relation 
of  deMor  and  creditor  between  him  and  his  mortgagor,  rests 
upon  no  foundation.  We  may  call  it  a  just  and  lawful  possession, 
like  the  possession  of  any  other  pledge,  but  where  its  object  is 
accomplished  it  is  neither  just  nor  lawful  for  an  instant  longer. ' ' 

I  cannot  doubt,  therefore,  that  the  mortgagor,  after  default, 
and  after  the  mortgagee  has  taken  possession,  has  such  an  estate 
in  the  land  as  can  be  sold  upon  execution.  It  is  not  necessary  to 
decide  whether,  in  such  a  case,  the  mortgagee  has  also  such  an 
estate  in  the  land  as  can  be  sold  upon  execution,  because,  if  he 
has,  it  does  not  follow  that  the  mortgagor  has  not  also  such  a 
right.  They  might  each  own  an  estate  which  could  be  sold.  But 
I  am  of  opinion  that  the  mortgagee  has  no  estate  in  the  land 
which  can  be  sold  on  execution.  His  interest  is  a  mere  chose  in 
action,  a  debt  secured  by  a  pledge  of  real  estate.  His  debt  is 
not  merged  in  the  real  estate  by  the  possession.  He  has  no 
interest  in  the  real  estate  which  he  can  sell,  or  which  can  be  sold 
separate  from  the  debt."  Such  a  sale  would  convey  nothing. 
Whoever  took  the  real  estate  from  him  would  take  it  subject  to 
the  same  liability  as  he  was  under  to  account  for  the  rent^  and 
profits  to  the  mortgagor.  It  has  been  decided  that  a  transfer 
of  the  mortgage  without  the  debt  is  a  mere  nullity  (Merritt  v. 
Bartholick,  supra). 

I  am,  therefore,  of  the  opinion  that  the  title  of  the  defendant 
under  the  execution  sale  was  valid,  and  that  the  plaintiff  had 
no  right  to  redeem^ 

The  order  of  the  General  Term  must  be  affirmed,  and  judg- 
ment absolute  rendered  against  the  plaintiffs,  with  costs. 


An  Intermediate  View. 

BARNETT  v.  TIMBERLAKE. 

57  Mo.  499.     1874. 

SHERWOOD,  J.  The  defendant  on  the  7th  day  of  March, 
1871,  was  indebted  to  one  Galbreath  in  the  sum  of  $350,  for 
which  he  gave  his  promissory  note,  due  in  one  year  after  date. 
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Several  persons  joined  with  the  defendant  in  the  execution  of 
this  note,  only,  however,  as  sureties. 

A  few  days  after  the  execution  of  the  note,  the  defendant 
executed  to  the  plaintiff,  as  trustee,  a  deed  of  trust  of  certain 
personal  property.  The  granting  words  in  this  instrument 
were:  "bargain  and  sell,  convey,  deliver  and  confirm."  The 
condition  of  the  deed'  was  that  the  defendant  should  pay  the 
note  at  its  maturity,  and  thus  save  his  sureties  harmless;  in 
which  case,  the  property  so  conveyed  was  to  be  released  at  his 
cost;  but  if  default  were  made  in  the  payment  of  the  note  the 
deed  was  to  remain  in  full  force,  and  the  trustee  to  proceed  to 
sell  the  property,  etc.,  etc. 

There  was  no  delivery  of  the  property  mentioned  in  the  deed, 
to  the  trustee,  but  the  defendant  retained  possession  until  some 
time  in  the  succeeding  fall,  when  it  was  taken  from  him  by 
process  issued  in  behalf  of  the  plaintiff,  who  claimed  in  his 
petition  that  he  was  entitled  to  its  possession.  The  defendant's 
answer  was  a  general  denial.  The  note  was  duly  paid  at  its 
maturity,  and  the  defendant  exhibiting  it  to  the  plaintiff,  de- 
manded his  property;  but  this  demand  was  only  partially  com- 
plied with,  the  plaintiff  retaining  a  portion  of  it  which  he  sold 
after  the  note  was  satisfied  and  the  proceeds  were  applied  to 
the  payment  of  the  costs  which  had  accrued  in  respect  to  the 
property  and  its  keeping,  in  consequence  of  suit  brought. 

The  whole  case  turns  upon  this :  Whether  the  court  below  erred 
in  holding  that  the  trustee  need  not  await  the  maturity  of  the 
note,  but  could,  under  the  deed,  take  immediate  possession  of 
the  property. 

The  law  is  well  settled,  that,  although  a  trustee  or  mortgagee 
of  personal  property  is,  after  default  made  or  condition  broken, 
entitled  to  the  possession,  and  considered  in  law  the  owner  of  the 
property  just  mortgaged,  yet  prior  to  that  time,  it  is  equally  cer- 
tain that  no  such  right  of  either  possession  or  ownership  exists. 
The  case  of  Sheble  v.  Curdt  is  decisive  of  this  point.  The  grant- 
ing words  there  employed  were,  "sells,' transfers  and  sets  over;" 
but  no  difference  is  perceived  between  the  legal  effect  o#-those 
words,  and  those  in  the  ease  at  bar.  In  neither  ease  did  the 
grant  become  an  absolute  one,  until  condition  broken.  If  the 
trustee  or  mortgagee  is  justly  apprehensive  that  the  property 
wiU  be  eloigned  prior  to  the  maturity  of  the  demand  which  the 
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deed  is  given  to  secure,  he  is  not  without  remedy;  but  that 
remedy  certainly  does  not  consist  in  such  an  action  as  that  to 
which  the  plaintiff  has  in  the  present  instances  resorted ;  for  the 
obvious  reason  that  such  action  must  be  based  on  the  right  of 
the  plaintiff  to  the  immediate  possession  of  the  property  sued 
for.  But  as  above  seeh,  no  such  right  attaches  in  the  trustee 
until  default  occurs. 

The  judgment  is  reversed  and  the  cause  remanded;  all  the 
judges  concur.    ^ 
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CHAPTER  III. 
THE  EQUITABLE  MORTGAGE. 

Deposit  of  Title  Deeds. 
>  LACON  V.  ALLEN. 

3  Drewry  579  (Eng.),  106  Revised  Rep.  443.    1856. 

This  was  a  suit  by  persons  claiming  to  be  equitable  mortgagees 
by  deposit  of  title  deeds  of  William  Cock.  The  defendants  were 
the  assignees  of  Cock,  who  had  become  bankrupt,  and  Allen 
and  Underwood,  previous  mortgagees  of  Cock. 

The  premises  mortgaged  were  several,  but  the  premises  on 
which  the  question  principally  turned,  the  decision  on  those 
governing  the  rest,  consisted  of  certain  copyhold  property  called 
the  "Bear  Inn,"  and  premises  adjoining  thereto. 

The  question  in  the  suit  was,  whether  the  plaintiffs  were 
equitable  mortgagees  of  the  property  above  described,  and  of 
other  property  purporting  to  be  mortgaged  in  a  somewhat 
similar  manner,  or  whether  the  assignees  of  the  bankrupt  were 
entitled  to  the  estates  purporting  to  be  in  mortgage  to  the 
plaintiffs.     *     *     * 

THE  VICE-CHANCELLOR.  The  question  here  is  how  the 
Court  will  deal  with  certain  deposits  of  deeds  by  way  of  equitable 
mortgage;  whether  under  the  circumstances,  the  effect  was  to 
create  an  equitable  mortgage. 

I  will  take  first  the  ease  of  the  "Bear,"  as  being  the  strongest 
against  the  mortgagee.  As  I  iinderstand  the  facts,  the  property 
was  copyhold;  of  course  the  title  consisted  principally  of  the 
copy  of  the  court  rolls.  A  person  of  the  name  of  Lubbock  was 
the  owner  and  had  been  admitted,  and  he  sold  that  property  to 
Shepeard  for  quiet  enjoyment.  Shepeard  is  the  immediate  ven- 
dor of  Cock.  It  is  clear  that  the  admission  of  Lubbock  is  part 
of  the  title.  Cock  mortgaged  to  Allen  and  Underwood,  and  he 
gave  them  the  instrument  of  conveyance  by  which  he  held,  and  he 
gave  them  a  mortgage  deed ;  and  these  were  the  only  instruments 
that  he  gave  to  those  mortgagees.     The  only  other  documents 
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that  he  possessed  were  the  official  copy  of  the  admission  of  Lub- 
bock, the  abstract  of  Lubbock's  title,  and  the  bond  which  Lubbock 
had  given  to~  Shepeard.  These  were  all  the  documents  that  he 
had,  and  for  the  purpose  of  an  equitable  mortgage  he  deposited 
these  in  the  hands  of  Messrs.  Lacon. 

Now,  since  the  case  of  Russell  v.  Russell,  this  is  well  established, 
that  supposing  A,  owing  to  B,  deposits  the  title  deeds  of  his 
estates  with  B  for  the  purpose  of  a  security,  even  without  any 
writing,  it  is  a  good  equitable  mortgage,  it  gives  B  a  lien ;  and, 
notwithstanding  the  expressions  of  regret  of  Lord  Eldon  that 
the  law  should  be  so,  even  in  his  time,  we  find  him  saying  he 
could  not  disturb  it :  since  that  time  it  has  been  acted  upon  over 
and  over  again.  That  doctrine  cannot  now  then  be  disturbed. 
Then  the  question  is,  is  it  necessary  that  every  title  deed  should 
be  deposited?  Suppose  the  owner  has- lost  an  important  deed, 
could  he  not  deposit  the  rest?  In  each  case  we  must  judge 
whether  the  instruments  deposited  are  material  parts  of  the  title ; 
and,  if  they  are,  it  is  not  sufficient  to  say  there  are  other  deeds 
material,  or  even  more  material,  if  there  is  sufficient  evidence  to 
show  that  the  deposit  was  made  for  the  purpose  of  creating 
a  mortgage.  In  this  case  everything  was  deposited  that  the 
mortgagor  had;  at  the  time  when  he  was  called  upon  to  give 
security  he  deposited  all  that  he  had,  and  the  reason  why  he  did 
not  deposit  more  was  that  he  had  already  given  another  mort- 
gage, and  parted  with  the  deeds.  Unless  then  I  am  to  determine 
that  every  title  deed  of  a  mortgagor  necessary  to  show  the  title 
must  be  deposited,  I  must  decide  that  there  is  a  sufficient  deposit 
in  this  case  to  create  an  equitable  mortgage. 

The  other  transactions  were  stronger  in  favor  of  the  plaintiffs 
as  equitable  mortgagees,  and  therefore  were  not  discussed,  it 
being  admitted  that  the  decision  on  the  "Bear  Inn"  property 
governed  them.    The  decree  was  therefore  for  the  plaintiffs. 

Agreement  to  Give  a  Legal  Mortgage. 

PAYNE  V.  WILSON. 
74  N.  Y.  348.    1878. 

FOLGER,  J.  *  *  *  It  is  contended  that  though  the  mort- 
gage to  Halstead  be  void,  it  is  the  result  of  a  prior  existing  agree- 
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ment  before  that  resting  in  parol,  and  which  constituted  an  equit-- 
able  mortgage.  The  facts  on  which  this  contention  rests  are  these : 
Palmer  was  the  owner  of  the  lands;  he/ agreed  in  writing  to  sell 
to  Doran,  and  to  advance  moneys  for  the  putting  up  of  buildings ; 
Halstead,  the  subsequent  mortgagee,  agreed  with  them  in  writ- 
ing to  furnish  materials'  for  the  buildings  to  the  amount  of 
$8,000 ;  and  they  agreed  to  give  him  for  one-half  the  amount  a 
mortgage  on  some  one  of  the  houses,  specifying  the  terms  of  the 
mortgage ;  he  did  furnish  materials,  pursuant  to  the  agreement, 
to  that  amount;  and  also  in  pursuance  of  it  Palmer  did  make 
and  deliver  to  Halstead  the  written  mortgage. 

An  equitable  mortgage  may  be  constituted  by  any  writing  from 
which  the  intention  so  to  do  may  be  gathered,  and  an  attempt 
to  make  a  legal  mortgage,  which  fails  for  the  want  of  some 
solemnity,  is  valid  in  equity:  Miller  on  Eq.  Mortgages,  1,  2; 
and  it  has  been  held,  that  an  agreement  for  a  mortgage  is,  in 
equity,  a  specific  lien  upon  the  land :  In  re  Howe,  1  Paige,  125, 
Chase  v.  Peck,  21  N.  Y.  581 ;  and  that  an  equitable  mortgage 
thus  created,  is  entitled  to  a  preference  over  subsequent  judg- 
ment creditors:  1  Paige,  supra,  Robinson  v.  Williams,  22  N.  Y. 
386.  Though  it  has  been  held,  that,  save  in  exceptional  cases, 
such  as  accident,  fraud  or  mistake,  the  agreement  must  be  in 
writing,  the  ease  in  hand  is  not  affected  by  that  ruling. 

These  principles  are  not  questioned  by  the  appellant ;  but  it  is 
urged  that  facts  exist,  which  prevent  the  operation  of  them  to  the 
benefit  of  Halstead.  We  have  noticed  that  the  agreement  of 
Palmer,  Doran  and  Halstead,  was  not  for  a  mortgage  on  the 
whole  premises,  nor  for  any  part  of  it  with  specific  indication 
of  that  part.  It  was  for  a  mortgage  on  one  of  the  houses  then 
going  up,  but  without  pointing  out  the  particular  house.  Such 
a  designation  of  the  property  to  be  charged,  though  indefinite 
to  some  degree,  does  not  impair  the  effect  of  the  equitable  mort- 
gage: Sir  Simeon  Stewart's  Case,  cited  2  Sehoale  &  Lefroy,  381 ; 
and  3  Vesey,  576.  Doubtless,  there  must  be  an  identification  of 
the  property,  so  that  the  equitable  mortgagee  may  say,  with  a 
reasonable  degree  of  certainty,  what  it  is  that  is  subject  to  his 
lien.  In  this  case,  it  was  certain  that  one  building  and  its  lot, 
out  of  a  number,  were  the  subject  of  the  equitable  lien.  As  the 
lien  of  the  appellant  is  upon  all  of  the  premises,  he  cannot  be 
injuriously  affected  by  the  application  of  the  equitable  lien  to 
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any  one  oi'  the  number.  Besides  that,  before  h^  acquired  his  lien, 
Palmer  and  Doran  had  specified,  to  Halstead's  acceptation,  the 
one  of  the  houses  which  should  be  the  subject  of  the  mortgage 
to  him.  So  that  we  consider,  that  in  this  ease,  without  anything 
further,  the  designation  of  the  property  to  be  charged  with  the 
intended  legal  mortgage,  was  sufficient.  Besides  that,  however, 
we  have  seen  that  an  attempt  to  make  a  legal  mortgage,  which 
fails  for  the  want  of  some  solemnity,  is  valid  in  equity.  The 
instrument  which  we  have  assumed  to  be  void,  as  in  conflict 
with  the  one  hundred  and  thirty-seventh  section,  was  such  an 
attempt.  But  it  did  specify  by  metes  and  bounds  and  particular 
description,  the  one  lot  which  it  was  meant  to  subject  to  the 
payment  of  the  money  to  Halstead,  in  accordance  with  the  agree- 
ment. This  instrument  was  prior  in  creation  to  the  mechanic's 
lien,  and,  under  the  rule  we  have  recited,  had  or  continued  an 
equitable  priority  to  it. 


Agreement  to  Satisfy  Obligation  Out  of  Specified  Property. 

BRITT  V.  HARRELL. 

105  N.  C.  10.     1890. 

The  plaintiffs  allege,  in  substance,  that  in  February,  1888, 
Dunn  &  Kitchen  were  engaged,  in  the  county  of  Hertford,  in 
getting  railroad  ties  for  market,  and  while  so  engaged  the  plain- 
tiffs made  advances  to  them  in  money  and  supplies  to  a  large 
amount;  that  on  the  13th  day  of  February,  1888,  "said  Dunn  & 
Kitchen  were  indebted  to  said  Britt  &  Lawrence  in  the  sum  of 
$132.26,  balance  on  said  supplies,"  for  which  they  executed  their 
promissory  note,  in  words  and  figures  as  follows : 

"$132.26.  Winton,  N.  C,  February  13,  1888. 

"We  promise  to  pay  Lawrence  &  Britt,  out  of  the  proceeds  of 
certain  railroad  ties  we  now  have  in  Hertford  County,  amount- 
ing to  about  forty-two  hundred,  the  sum  of  one  hundred  and 
thirty  two  26/100  dollars,  with  interest  thereon  from  December 
3d,  1887,  to  be  paid  as  follows :  First  deducting  eighteen  hun- 
dred ties  for  O.  H.  Perry,  from  the  first  amount  hauled,  then 
we  will  pay  Lawrence  &  Britt,  out  of  the  remainder,  at  the  rate 
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of  ten  cents  a  piece  for  all  delivered  to  transportation  until  they 
are  paid  in  full,  and  authorize  purchaser  jto  retain  said  amount 
for  them. 

' '  Witness  our  hands,  this  the  13th  day  of  February,  1888. 
"Witness:  Dunn  &  Kitchen. 

"R.  W.  Winbome." 

The  said  paper-writing  was  duly  proved  and  registered  in 
Hertford  County  on  the  14th  of  February,  1888,  and  "there- 
after Dunn  &  Kitchen  did  not  cut  and  hew  any  more  ties  in 
said  county,  and  said  4,200  ties  were  all  that  they  had  in  said 
county  at  that  time;"  that  "about  the  1st  of  April,  1888,  Dunn 
&  Kitchen  delivered  800  ties  for  transportation,  and  left  the 
remainder  in  the  woods  where  they  were  cut;  that  about  June 
1st,  1888,  Dunn  &  Kitchen  abandoned  the  State,  or  kept  them- 
selves concealed  therein  to  avoid  service  of  summons,  and  with  in- 
tent to  defraud  their  creditors ;  and  thereupon  J.  J.  Jordan  and 
S.  J.  Holloman,  upon  whose  lands  the  ties  were  cut,  sued  out  an 
attachment  against  them,  and,  under  proceedings  therein,  the 
remainder  of  said  ties,  about  3,400,  were  sold  at  public  sale,  and 
the  defendant,  Harrell,  became  the  purchaser;  the  ties  so  pur- 
chased were  those  owned  by  Dunn  &  Kitchen,  in  Hertford 
County,  at  the  time  of  the  execution  by  them  of  the  said  paper- 
writing,  and  embraced  within  its  provisions;  the  defendants, 
J.  P.  Harrell  and  A.  C.  Vann,  hauled  to  a  point  on  the  banks  of 
the  Chowan  River,  for  transportation,  2,000  or  more  of  the  ties. 
No  part  of  said  note  has  ever  been  paid,  and  the  plaintiffs  allege 
that  they  have  an  equitable  lien  to  have  said  ties  subjected  to  the 
payment  thereof.  Dunn  &  Kitchen  are  totally  insolvent,  as  is 
also  Harrell,  who  is  threatening  to  sell  and  remove  said  ties,  and, 
if  permitted  to  do  so,  the  plaintiffs  will  sustain  irreparable  loss. 
Harrell  purchased  with  full  knowledge  of  the  claim  of  plaintiffs, 
and  they  ask  that  he  be  restrained,"  etc. 

DAVIS,  J.,  after  stating  the  case :  The  sole  question  presented 
in  this  case  is.  Was  the  paper  executed  by  Dunn  &  Kitchen  a 
chattel  mortgage?  Was  it  sufficient  to  constitute  a  lien,  legal 
or  equitable,  in  favor  of  the  plaintiffs  against  a  purchaser  at  a 
sale  made  by  the  sheriff  under  execution?- 

Whether  the  instrument,  in  itself,  is  a  mortgage,  is  a  question 
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of  law  to  be  determiiied  by  the  Court.  Comron  v.  Standland, 
103  N.  C.  207 ;  Jones  on  Chattel  Mortgages,  18. 

In  the  ease  before  us  there  is  nothing  in  the  paper  to  indicate 
that  Lawrence  &  Britt  shall  "have  a  lien"  upon  the  railroad  ties. 
Nothing  found  therein  imports  a  conveyance  of  the  title  to  the 
ties.  No  authority  is  given  to  sell  the  property  upon  default  of 
payment,  or  in  any  way  to  dispose  of  or  control  it.  There  is 
nothing  to  bring  it  within  the  definition  of  a  legal  mortgage. 
Jones  on  Chattel  Mortgages,  1,  et  seq. 

But  it  is  insisted  that  it  is  an  equitable  assignment  or  appro- 
priation of  the  ties  to  the  payment  of  this  debt,  and  the  purchaser 
at  the  sheriff's  sale  had  notice.  We  do  not  think  it  can  be  so  con- 
sidered. It  was  only  a  promise  by  Dunn  &  Kitchen  to  pay 
money,  with  the  additional  promise  that  J;hey  would  pay  it  "out 
of  the  proceeds"  of  the  ties. 

While  "no  particular  form  is  necessary  to  constitute  a  mort- 
gage," yet  the  words  must  "clearly  indicate  the  creation  of  a 
lien,  specify  the  debt  to  secure  which  it  is  given  and  upon  the 
satisfaction  of  which  the  lien  is  to  be  discharged,  and  the  prop- 
erty upon  which  it  is  to  take  effect."  "The  statement  that  the 
creditor  is  to  have  a  lien;  and  that  on  default  he  may  take  pos- 
session and  sell,  *  *  •  sufficiently  discloses  the  intent." 
Harris  v.  Jones,  83  N.  C.  317,  and  cases  cited.  The  instrument 
under  review  gives  the  plaintiff,  in  no  event,  authority  to  take 
possession  and  sell  the  ties. 

A  debtor  says  to  his  creditor:  "I  will  send  cotton  which  I 
have  in  my  gin  to  my  commission  merchant  and  pay  your  debt 
out  of  its  proceeds,  or  I  will  authorize  him  to  retain  it  for  you." 
The  debtor  sends  the  cotton  off  and  sells  it,  or  it  is  seized  under 
execution  and  sold  by  the  sheriff.  Would  the  creditor,  in  such 
a  case,  even  though  he  had  registered  the  promises  of  his  debtor, 
have  a  right,  in  law  or  equi1;y,  to  follow  the  property  and  have 
it  applied  to  the  paymetft  of  his  debt  ?  However  it  might  be  as 
between  the  parties,  one  making  the  promises  and  the  other 
relying  on  them,  in  the  absence  of  any  charge  or  circumstances 
of  fraud  or  collusion  to  cheat  the  debtor,  as  to  third  persons, 
such  an  agreement  could,  in  no  sense,  be  regarded  or  treated  as 
a  mortgage  of  the  cotton.     *     *     • 

The  plaintiffs  had  nothing  in  addition  to  their  note  but  the 
promises  of  Dunn  &  Kitchen  that  they  would  pay  "out  of  the 
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proceeds  of  certain  railroad  ties,"  etc.,  and  "authorize  the  pur- 
chaser to Tetain"  the  amount  of  their  debts  for  them;  and  these 
promises,  without  a  transfer  of  the  title  to  the  ties,  as  security, 
were  worth  no  more,  it  seems,  than  the  promise  to  pay  the  money. 
Affirmed. 
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CHAPTER  lY. 

THE  MORTGAGE  DISTINGUISHED  FROM  OTHER 
TRANSACTIONS. 

Absolute  Conveyances. 

OBERDORFER  v.  WHITE. 
78  S.  W.  436  (Ky.).    1904. 

HOBSON,  J.  On  May  15, 1900,  Nina  Tola  Paine  (now  White) 
signed,  acknowledged  and  delivered  to  Lewis  Oberdorf er  a 
deed  by  which  "in  consideration  of  one  doUar  and  other  good' 
and  valuable  consideration, ' '  she  conveyed  to  him,  in  fee  simple, 
her  one-third  interest  in  a  tract  of  land  in  Jefferson  county 
worth  about  $9,000,  in  which  her  father,  then  fifty-five  years  old, 
held  a  life  estate.  On  July  26, 1901,  she  filed  this  action,  alleging 
that  the  deed  was  only, intended  as  a  mortgage,  and  seeking  to 
have  it  so  adjudged.  Oberdorfer  and  his  wife,  Sophia,  were 
made  defendants  to  the  action ;  he  having  on  May  22,  1900,  con- 
veyed the  land  voluntarily  to  her.  On  final  hearing  the  court 
set  aside  the  deed  from  Oberdorfer  to  his  wife  as  fraudulent, 
and  adjudged  the  deed  executed  by  Miss  Paine  to  be  good  only 
as  a  mortgage  for  $407.39.  From  this  judgment,  Oberdorfer 
and  wife  appealr^ 

^he  evidence  fully  sustains  the  learned  chancellor.  It  leaves 
no  question  that  the  grantor  understood  she  was  making  a  mort- 
gage on  the  property.  While  there  is  some  conflict  in  the 
evidence  as  to  the  amount  paid  by  Oberdorfer,  when  we  consider 
the  circumstances,  we  have  no  doubt  that  the  amount  fixed  by  the 
chancellor  is  correct.  A  deed  absolute  on  its  face  may^be  shown 
to  have  been  executed  as  a  mortgage.  The  rule  on  this  subject 
is  thus  well  stated  in  3  Pomeroy's  Equity,  §  1196:  "Any  con- 
veyance of  land  absolute  on  its  face,  without  anything  in  its 
terms  to  indicate  that  it  is  otherwise  than  an  absolute  conveyance, 
and  without  any  accompanying  written  defeasance,  contract  of 
purchase,  or  other  agreement,  may  in  equity,  by  means  of  ex- 
trinsic and  parol  evidence,  be  shown  to  be  a  mortgage,  as  be- 
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tween  the  original  parties,  and  as  against  all  those  deriving 
title  from  or  under  the  grantee,  who  are  not  bona  fide  purchasers 
for  value  and  without  notice.  The  principle  which  underlies 
this  doctrine  is  the  fruitful  source  of  many  other  equitable  rules 
that  it  would  be  a  virtual  fraud  for  the  grantee  to  insist  upon 
the  deed  as  an  absolute  conveyance  of  the  title,  which  had  been 
intentionally  given  to  him,  and  which  he  had  knowingly  accepted, 
merely  as  a  security,  and  therefore  in  reality  a  mortgage.  The 
general  doctrine  is  fully  established  and  certainly  prevails  in  a 
great  majority  of  the  States,  that  the  grantor  and  his  repre- 
sentatives are  always  allowed,  in  equity,  to  show,  by  parol 
evidence,  that  a  deed  absolute  on  its  face  was  only  intended  to 
be  a  security  for  the  payment  of  a  debt,  and  thus  to  be  a  mort- 
gage, although  the  parties  deliberately  and  knowingly  executed 
the  instrument  in  its  existing  form,  and  without  any  allegations 
of  fraud,  mistake,  or  accident  in  its  mode  of  execution.  As  in 
the  last  preceding  case,  the  sure  test  and  the  essential  requisite 
are  the  continued  existence  of  a  debt.  If  there  is  no  indebted- 
ness, the  conveyance  cannot  be  a  mortgage.  If  there  is  a  debt 
existing,  and  the  conveyance  was  intended  to  secure  its  payment, 
equity  will  regard  and  treat  the  absolute  deed  as  a  mortgage. 
The  presumption,  of  course,  arises  that  the  instrument  is  what 
it  purports  on  its  face  to  be — an  absolute  conveyance  of  the 
land.  To  overcome  this  presumption,  and  to  establish  its  charac- 
ter as  a  mortgage,  the  cases  agree  that  the  evidence  must  be  clear, 
uneqtiivoeal,  and  convincing,  for  otherwise  the  natural  presump- 
tion will  prevail.  Whenever  a  deed  absolute  on  its  face  is  thus 
treated  as  a  mortgage,  the  parties  are  clothed  with  all  the  rights, 
are  subject  to  all  the  liabilities,  and  are  entitled  to  all  the  reme- 
dies of  ordinary  mortgagors  and  mortgagees."  Under  this  rule, 
the  proof  in  the  record  is  sufficient  to  sustain  the'  chancellor's 
judgment.  Appellant  did  not  ask  the  enforcement  of^the  mort- 
gage. This  he  can  have  in  a  separate  suit  if  his  dejbt  is  not 
paid. 
Judgment  affirmed. 
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Conditional  Sales. 

DUKE  V.  SHACKLEFORD. 
56  Miss.  552.     1879. 

On  December  7,  1876,  "W.  C.  Shackleford  sold  to  Mary  C. 
Dellahite  an  engine,  boiler,  saw,  and  gearing^,  for  $725,  of  which 
$500  was  paid  cash,  and  for  the  balance  the  following  note  given : 

"$225.  On  or  before  the  1st  day  of  January,  1878,  I  promise 
to  pay  W.  C.  Shackleford,  or  bearer,  two  hundred  and  twenty- 
five  dollars,  bearing  10  per  cent  interest  after  maturity;  being 
balance  due  on  engine,  boiler,  cut-off  saw,  and  gearing  sold  me 
this  day  by  the  said  W.  C.  Shackleford ;  title  to  said  machinery 
being  retained  by  the  said  Shackleford  until  the  amount  is 
paid  in  full. 

"  It  is  expressly  understood  that  said  machinery  is  to  be  moved 
and  put  up  near  Garner's  Station,  on  the  M.  &  T.  R.  R. 

"Mary  C.  Dellahite. 

"CoffeeviUe,  Miss.,  Deer.  7,  1876." 

The  -machinery  was  put  up  at  Garner's  Station.  The  note 
was  not  paid  at  maturity;  and  Shackleford,  without  tendering 
the  $500,  brought  replevin  for  the  property.  The  land  on  which 
the  saw-mill  stood  was  sold  to  the  Dukes  before  the  suit  was 
brought,  who  purchased  with  notice  of  Shackleford 's  rights,  and 
so  the  suit  was  against  them;  and  they  bring  up  the  case  from 
a  judgment  for  the  recovery  of  the  machinery. 

CHALMERS,  J.  By  the  terms  of  the  written  contract,  the 
title  of  the  property  remained  in  the  vendor  until  payment 
in  full  of  the  note  given  for  the'  deferred  payment.  The  effect 
of  the  contract,  therefore,  was  to  leave  the  right  of  property 
in  the  seller,  and  to.  give  the  right  of  possession,  until  default 
made  in  payment,  to  the  purchaser.  Coupled  with  this  right 
of  possession  was  also  the  right  in  the  purchaser  to  obtain  title 
by  payment  of  the  price.  But  the  period  of  payment  having 
arrived,  and  default  having  been  made,  his  right  of  possession 
terminated,  and  the  vendor,  who  had  all  the  while  remained 
owner,  became  entitled  to  reclaim  the  custody  of  his  property. 
In  order  to  assert  this  right,  it  was  only  necessary  for  him  to 
make  demand  for  the  restoration  of  the  property  or  payment  of 
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the  price ;  and  this  he  did.  It  was  not  necessary  that  he  should 
pay  back,  or  tender,  the  money  received  as  the  cash  payment. 
This  is  only  necessary  in  cases  of  disaffirmance  and  rescission  of 
a  sale  on  condition  subsequent.  But  this  was  a  sale  on  con- 
dition precedent;  that  is,  there  was  to  be  no  sale,  properly  so 
called,  no  change  of  title,  until  the  full  price  should  be  paid; 
and  the  law  annexes  to  such  a  sale  a  right  in  the  seller  to 
recover  possession  of  his  property  upon  default  made,  even 
against  subsequent  bona  fide  purchasers  for  value  without  notice. 
In  reclaiming  his  property,  therefore,  the  seller  is  not  rescinding 
the  contract,  but  is  enforcing  it ;  and  hence  there  is  no  obligation 
to  tender  back  anything.  He  is  simply  asserting  his  legal  rights, 
in  strict  accordance  with  the  express  stipulations  of  the  contract. 
What  rights,  if  any,  the  vendee  in  such  a  contract  might  have  in 
a  court  of  chancery  is  not  before  us. 
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ELEMENTS  OF  THE  MORTGAGE. 

After-Acquired  Property. 

HOLROYD  V.  MARSHALL. 

10  House  of  Lords  Cases  191  (Eng.).     1861. 

An  indenture  of  mortgage  of  certain  machinery  in  a  mill 
to  secure  a  debt  owed  by  Taylor  to  Holroyd,  contained  the  fol- 
lowing covenant :  ' '  That  all  machinery,  implements  and  things 
which  during  the  continuance  of  this  security,  shall  be  fixed  or 
placed  in  or  about  the  said  mill,  buildings,  and  appurtenances, 
in  addition  to  or  substitution  for  the  said  premises,  or  any  part 
thereof,  shall,  during  such  continuance  as  aforesaid,  be  subject  to 
the  trusts,  powers,  provisoes,  and  declarations  hereinbefore  de- 
clared and  expressed  concerning  the  said  premises;  and  that 
the  said  James  Taylor,  his  executors,  etc.,  will  at  all  times,  during 
such  continuances  as  aforesaid,  at  the  request,  etc.,  of  the  said 
Holroyds,  their  executors,  etc.,  do  all  necessary  acts  for  assuring 
such  added  or  substituted  machinery,  implements,  and  things,  so 
that  the  same  may  become  vested  accordingly. ' '  Taylor,  who  re- 
mained in  possession,  sold  and  exchanged  some  of  the  old  ma- 
chinery, and  introduced  some  new  machinery,  of  which  he  ren- 
dered an  account  to  the  Holroyds  before  April,  I860;  but  no 
conveyance  was  made  of  this  new  machinery  to  them,  nor  was 
any  act  done  by  them,  or  on  their  behalf,  to  constitute  a  formal 
taking  of  possession  of  the  added  machinery.  On  the  2d  April, 
1860,  the  Holyrods  served  Taylor  with  a  demand  for  payment 
of  the  5000£  and  interest,  and  no  payment  being  made,  they,  on 
the  30th  April,  took  possession  of  the  machinery,  and  advertised 
it  for  sale  by  auction  on  the  21st  May  following. 

On  the  13th  April,  1860,  Emil  Preller  sued  out  a  writ  of 
scire  facias  against  Taylor  for  the  sum  of  155£  18s.  4d.,  damages 
and  costs,  which  was  executed  on  the  following  day  by  James 
Davis,  an  officer  of  Mr.  Garth  Marshall,  then  high  sheriff  of 
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York.  On  the  10th  May,  1860,  a  similar  writ,  for  138£  3s.  3d. 
was  executed  by  Davis,  and  on  the  25th  May,  1860,  the  property 
was  sold  by  the  sheriff.  Notice  was  given  to  the  sheriff  of  the 
bill  of  sale  executed  in  favor  of  the  Holroyds.  The  only  part  of 
the  machinery  claimed  by  the  execution  creditors  consisted  of 
those  things  which  had  been  purchased  by  Taylor  since  the 
date  of  the  bill  of  sale. 

THE  LORD  CHANCELLOR  (Lord  Westbury),  after  stating 
the  facts  of  the  case,  said :  My  Lords,  the  question  is,  whether  as 
to  the  machinery  added  and  substituted  since  the  date  of  the 
mortgage  the  title  of  the  mortgagees,  or  that  of  the  judgment 
creditor,  ought  to  prevail.  It  is  admitted  that  the  judgment 
creditor  has  no  title  as  to  the  machinery  originally  comprised  in 
the  bill  of  sale;  but  it  is  contended  that  the  mortgagees  had  no 
specific  estate  or  interest  in  the  future  machinery.  It  is  also 
admitted  that  if  the  mortgagees  had  an  equitable  estate  in  the 
added  machinery,  the  same  could  not  be  taken  in  execution  by 
the  judgment  creditor. 

The  question  may  be  easily  decided  by  the  application  of  a 
few  elementary  principles  long  settled  in  Courts  of  equity.  In 
equity  it  is  not  necessary  for  the  alienation  of  property  that 
there  should  be  a  formal  deed  of  conveyance.  A  contract  for 
valuable  consideration,  by  which  it  is  agreed  to  make  a  present 
transfer  of  property,  passes  at  once  the  beneficial  interest,  pro- 
vided the  contract  is  one  of  which  a  Court  of  equity  will  decree 
specific  performance.  In  the  language  of  Lord  Hardwicke,  the 
vendor  becomes  a  trustee  for  the  vendee ;  subject,  of  course,  to 
the  contract  being  one  to  be  specifically  performed.  And  this  is 
true,  not  only  of  contracts  relatiflg  to  real  estate,  but  also  of 
contracts  relating  to  personal  property,  provided  that  the  latter 
are  such  as  a  Court  of  equity  would  direct  to  be  specifically 
performed. 

A  contract  for  the  sale  of  goods,  as,  for  example,  of  five 
hundred  chests  of  tea,  is  not  a  contract  which  would  be  specifi- 
cally performed  because  it  does  not  relate  to  any  chests  of  tea  in 
particular ;  but  a  contract  to  sell  five  hundred  chests  of  the  parti- 
cular kind  of  tea  which  is  now  in  my  warehouse  in  Gloucester, 
is  a  contract  relating  to  specific  property,  and  which  would  be 
specifically  performed.    The  buyer  may  maintain  a  suit  in  equity 
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for  the  delivery  of  a  specific  chattel  when  it  is  the  subject  of  a 
contract,  and  for  an  injunctioij  (if  necessary)  to  restrain  the 
seller  from  delivering  it  to  any  other  person. 

There  can  be  no  doubt,  therefore,  that  if  the  mortgage  deed 
in  the  present  case  had  contained  nothing  but  the  .contract  which 
is  involved  in  the  aforesaid  covenant  of  Taylor,  the  mortgagor, 
such  contract  would  have  amounted  to  a  valid  assignment 
in  equity  of  the  whole  of  the  machinery  and  chattels  in  ques- 
tion, supposing  such  machinery  and  cfEeets  to  have  been  in  ex- 
istence and  upon  the  mill  at  the  time  of  the  execution  of  the 
deed. 

Buf  it  is  alleged  that  this  is  not  the  effect  of  the  contract, 
because  it  relates  to  machinery  not  existing  at  the  time,  but  to  be 
acquired  and  fixed  and  placed  in  the  mill  at  a  future  time.  It  is 
quite  true  that  a  deed  which  professes  to  convey  property  which 
is  not  in  existence  at  the  time  is  as  a  conveyance  void  at  law, 
simply  because  there  is  nothing  to  convey.  So  in  equity  a  con- 
tract which  engages  to  transfer  property,  which  is  not  in  exis- 
tence, cannot  operate  as  an  immediate  alienation  merely  because 
there  is  nothing  to  transfer. 

But  if  a  vendor  or  mortgagor  agrees  to  sell  or  mortgage  prop- 
erty, real  or  personal,  of  which  he  is  not  possessed  at  the  time, 
and  he  receives  the  consideration  for  the  contract,  and  after- 
wards becomes  possessed  of  property  answering  the  description 
in  the  contract,  there  is  no  doubt  that  the  contract  would,  in 
equity,  transfer  the  beneficial  interest  to  the  mortgagee  or  pur- 
chaser immediately  on  the  property  being  acquired.  This,  of 
course,  assumes  that  the  supposed  contract  is  one  of  that  class 
of  which  a  Court  of  equity  would  decree  the  specific  performance. 
If  it  be  so,  then  immediately  on  the  acquisition  of  the  property 
described  the  vendor  or  mortgagor  would  hold  it  in  trust  for  the 
purchaser  or  mortgagee,  according  to  the  terms  of  the  contract. 
For  if  a  contract  be  in  other  respects  good  and  fit  to  be  performed, 
and  the  consideration  has  been  received,  incapacity  to  perform  it 
at  the  time  of  its  execution  will  be  no  answer  when  the  means 
of  doing  so  are  afterwards  obtained. 

Apply  these  familiar  principles  to  the  present  case ;  it  follows 
that  immediately  on  the  new  machinery  and  effects  being  fixed  or 
placed  in  the  mill,  they  became  subject  to  the  operation  of  the 
contract,  and  passed  in  equity  to  the  mortgagees,  to  whom  Taylor 
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was  bound  to  make  a  legal  conveyance,  and  for  whom  he,  in  the 
meantime,  was  a  trustee  of  the  property  in  question. 

There  is  another  criterion  to  prove  that  the  mortgagee  acquired 
an  estate  or  interest  in  the  added  machinery  as  soon  as  it  was 
brought  into  the  mill.  If  afterwards  the  mortgagor  had  at- 
tempted to  remove  any  part  of  such  machinery,  except  for  the 
purpose  of  substitution,  the  mortgagee  would  have  been  entitled 
to  an  injunction  to  restrain  such  removal,  and  that  because  of 
his  estate  in  the  specific- property.  The  result  is,  that  the  title 
'of  the  appellants  is  to  be  preferred  to  that  of  the  judgment 
creditor. 


The  Obligation  Secured. 

COOK  V.  BASTHOLOMEW. 

60  Conn.  24.     1891. 

CARPENTER,  J.  This  is  a  suit  for  the  foreclosure  of  a 
mortgage,  with  the  alleged  mortgage  annexed  as  an  exhibit.  The 
mortgage  is  in  two  parts — an  ordinary  deed  for  the  consideration 
of  $900,  duly  executed  to  convey  real  estate,  and  a  condition 
thereto  attached,  of  the  same  date,  and  signed  by  the  grantor,  as 
follows:  "The  said  Bostwick, •  f or  the  consideration  named  in 
the  within  deed,  covenants  and  agrees  with  said  Charles  Cook 
as  such  conservator,  that  he  will  receive  said  Sarah  A.  Bostwick 
into  his  care  and  keeping  during  the  term  of  her  natural  life, 
that  he  will  provide  for  all  her  wants  in  a  reasonable  and  proper 
way,  will  provide  her  with  all  needed  food,  drink  and  clothing, 
have  a  room  and  fire  when  needed,  lodging  and  every  necessary 
comfort,  both  in  sickness  and  health,  and  at  her  decease  give  her 
decent  and  proper  burial,  and  erect  tombstones  at  her  grave 
with  a  suitable  inscription  thereon,  within  one  year  after  her 
decease,  said  tombstone  to  be  of  a  value  of  not  less  than  fourteen 
dollars.  Now,  therefore,  if  said  Bostwick  shall -well  and  truly 
perform  all  and  every  of  the  above  covenants  and  stipula- 
tions faithfully,  then  this  deed  to  be  void,  otherwise  to  remain 
in  full  force  and  effect  in  law." 

The  complainant  also  alleges  that  the  defendant,  Bostwick, 
subsequently  conveyed  his  interest  in  the  premises  to  the  de- 
fendant, Jones,  and  that  Jones  conveyed  his  interest  to  the 
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other  defendant,  Bartholomew.  The  defendants  demurred,  and 
the  case  is  reserved. 

Whether  the  instrument  sued  on  is  or  is  not  a  mortgage  is  the 
principal  question  in  the  case.  What  is  a  mortgage?  "Amort- 
gage  is  a  contract  of  sale  executed,  with  power  to  redeem. 
*  *  *  The  condition  of  a  mortgage  may  be  the  payment  of  a 
debt,  the  indemnity  of  a  surety,  or  the  doing  or  not  doing  any 
other  act.  The  most  common  method  is  to  insert  the  condition  in 
the  deed,  but  it  may  as  well  be  done  by  a  separate  instrument  of 
defeasance  executed  at  the  same  time.  *  *  *  A  bond  or 
note  is  usually  taken  for  the. debt,  which  is  described  in  the  deed, 
with  a  condition  that  if  the  debt  is  paid  by  the  time  the  deed  shall 
be  void.  In  such  case  the  mortgage  is  called  a  collateral  security 
for  the  debt.  In  like  manner  an  engagement  to  indemnify,  or  any 
other  agreement,  may  be  described  in  the  mortgage  deed."  2 
Swift's  Digest,  182,  183.  "To  constitute  a  mortgage  the  con- 
veyance must  be  made  to  secure  the  payment  of  a  debt. ' '  Bacon 
v.  Brown,  19  Conn.  29.  "A  conveyance  of  lands  by  a  debtor  to 
a  creditor  as  a  security  for  the  payment  of  the  debt."  Jarvis  v. 
Woodruff,  22  Conn.  548. 

What  is  a  debt?  "That  which  is  due  from  one  persoii  to  an- 
other, whether  money,  goods  or  services ;  that  which  one  person 
is  bound  to  pay  to  another  or  to  perform  for  his  benefit ;  that  of 
which  payment  is  liable  to  be  exacted ;  due ;  obligation ;  liability. ' ' 
Webster's  Dictionary. 

What  is  this  case?  Ammon  Bostwick  received  $900  from  the 
plaintiff,  in  consideration  of  which  he  agreed  to  support  Sarah 
A.  Bostwick  during  life,  and  at  her  death  to  bury  her  and  to 
erect  a  tombstone  to  her  memory.  To  secure  the  performance  of 
this  agreement  he  executed,  this  deed,  with  a  condition  that  the 
deed  should  be  void  if  the  agreement  should  be  performed.  He 
assumed  a  duty  which  may  be  aptly  described  as  a  debt.  He 
executed  a  deed  of  real  estate  as  collateral  security  for  the  per- 
formance of  that  duty — the  payment  of  that  debt.  The  obliga- 
tion falls  within  an  approved  definition  of  debt,  and  the  con- 
veyance is  within  the  legal  definition  of  a  mortgage. 

There  is  no  force  in  the  objection  that  this  cannot  be  a  mort- 
gage because  of  the  difficulty  in  ascertaining  the  amount  of  the 
debt,  as  clearly  appears  by  the  definitions.  Of  course  there  is 
less  certainty  and  more  inconvenience  in  reducing  an  obligation 
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of  this  nature  to  a  money  valuation  than  there  is  in  computing 
the  amount  due  on  an  ordinary  bond  or  note.  Nevertheless  it 
may  be  approximately  done ;  and  this  is  sufiScient  for  all  the  pur- 
poses of  substantial  justice.  Courts  never  refuse  to  redress  an 
injury  on  account  of  the  difficulty  in  estimating  the  extent  of 
the  injury  in  dollars  and  cents. 

In  this  case  the  age,  health,  general  condition  and  expectation 
of  life  of  Sarah  A.  Bostwick  must  be  known;  add  to  these  the 
probable  cost  of  supporting  her  for  one  year,  and  we  have  the 
data  for  a  reasonable  estimate  of  the  cost  of  supporting  her 
through  life.  It  is  a  problem  of  the  same  nature,  containing 
the  same  elements  and  similar  factors,  with  the  problem  which 
the  parties  solved  fourteen  years  ago.  They  then,  as  it  seems, 
fixed  the  outside  limit  at  $900.  The  same  thing  can  be  done  now 
as  well  as  then.  Possibly  $900  may  be  considered  an  equitable 
limit  beyond  which  the  plaintiff  may  not  claim  in  this  case.  As 
other  circumstances  may  exist  which  will  materially  affect  the 
general  question  we  will  not  consider  the  question  further  on 
this  demurrer. 

Regarding  the  conveyance  as  a  mortgage,  as  we  do,  there  is 
no  foundation  for  the  claim  that  an  entry  for  a  breach  of  the 
condition  is  essential.  An  entry  is  essential  when  the  grantor 
would  divest  the  grantee  of  his  title  for  a  breach  of  a  condition. 
This  is  an  action  by  the  grantee,  in  whom  the  title  is,  not  to  en- 
force a  forfeiture,  but  to  foreclose  an  equity  of  redemption,  un- 
less the  grantor,  within  a  reasonable  time  allowed  him  therefor, 
pays  the  damage  sustained  by  a  breach  of  his  agreement. 

The  Court  of  Common  Pleas  is  advised  to  overrule  the 
demurrer. 
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THE  MORTGAGE  INTERESTS 

CHAPTER  VII. 

ESTATE  OB  INTEREST  OF  THE  MORTGAGEE. 
Possession. 

WALES  V.  MELLEN. 

1  Gray  512   (Mass.).     1854. 

[The  plaintiff  seeks  by  writ  of  entry  to  obtain  possession  qS 
the  mortgaged  premises,  before  breach  of  condition  by  the  mort- 
gagor. The  mortgage  had  no  express  provision  on  the  question 
of  possession.  But  the  condition  was  that  the  mortgagor  should 
support  the  mortgagee.] 

METCALF,  J.  There  is  no  doubt  that  by  our  law  a  mort- 
gagee may  take  possession  and  eject  the  mortgagor  before  con- 
dition broken,  unless  there  is  an  agreement  between  them  to  the 
contrary.  Newall  v  "Wright,  3  Mass.  155 ;  Rev.  Sts.  c.  107,  §  9. 
Such  is  also  the  law  of  New  Hampshire  and  Maine.  But  an 
agreement  by  the  mortgagee,  that  the  mortgagor  may  remain 
in  possession  until  condition  broken,  need  not  be  expressly  set 
forth  in  the  mortgage,  nor  in  any  other  writing.  Whenever  it 
appears  by  necessary  implication  from  the  terms  of  the  condition 
of  the  mortgage,  that  it  must  have  been  the  understanding  of 
the  parties  that  the  mortgagor  should  retain  possession,  the  mort- 
gagee can  neither  enter  and  expel  the  mortgagor,  nor  maintain 
a  writ  of  entry  against  him,  before  condition  broken  or  waste 
committed.  Hartshorn  v.  Hiibbard,  2  N.  H.  453;  Flanders  v. 
Lamphear,  9  N.  H.  201 ;  Rhoades  v.  Parker,  10  N.  H.  83 ;  Lamb 
V.  Foss,  21  Maine,  240 ;  Clay  v.  Wren,  34  Maine,  187.  In  the 
case  now  before  us,  it  is  set  forth,  in  the  preamble  to  the  condi- 
tion of  the  mortgage,  that  the  said  Hannah  had  conveyed  the 
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demanded  premises  to  the  said  Nathaniel  K.  "for  her  future 
maintenance  and  support,"  and  that  the  said  Nathaniel  K.  had, 
' '  at  the  same  time,  reconveyed  the  same  premises  to  said  Hannah, 
as  security  for  such  maintenance  and  support. ' '  Then  follows  the 
condition,  that  the  tenant  shall  maintain  the  demandant,  in  sick- 
ness and  in  health,  by  providing  all  things  necessary  for  her  com- 
fort and  support,  and  at  her  decease  give  her  a  decent  burial.  We 
are  of  opinion,  upon  the  reason  of  the  matter,  as  well  as  upon  the 
decisions  above  cited,  that  it  is  a  necessary  implication  from  the 
terms  of  this  preamble  and  condition,  that  the  tenant  should 
retain  possession  of  the  demanded  premises  while  he  should  per- 
form, from  time  to  time,  the  acts,  the  performance  of  which  the 
mortgage  was  intended  to  secure.  By  taking  the  demanded 
premises  from  him,  the  demandant  would  probably  prevent  him 
from  carrying  into  effect  the  purpose  for  which  alone  the  mort- 
gage is  expressed  to  be  made.  *  *  * 
Demandant  nonsuit. 


Mortgagee's  Use  of  Property. 

CURTISS  V.  SHELDON. 
91  Mich.  390,  51  N.  W.  1057.    1892. 

GRANT,  J.  Complainants  filed  a  bill  to  redeem.  Decree  was 
entered  for  them,  and  defendant  appealed  to  this  court,  which 
affirmed  the  decree  below.  Curtiss  v.  Sheldon,  47  Mich.  262,  11 
N.  W.  Rep.  151.  The  case  was  remanded  for  an  accounting,  and 
complainants  now  appeal  from  the  decree  fixing  the  amount  due 
to  the  defendant.  The  accounting  was  in  exact  accord  with  the 
first  decree,  which  was  affirmed  by  this  court.  Complainants 
now  attack  this  decree  on  two  grounds,  viz.:  (1)  Because  it 
allows  the  defendant  10  per  cent,  on  his  loans  to  them;  and  (2) 
because  it  held  defendant  accountable  for  the  rents  actually 
received,  instead  of  the  rents  which  they  insist  defendant  might 
have  received. 

1.  The  rate  of  interest  was  fixed  by  the  parties,  and  10  per  cent, 
was  at  that  time  a  legal  and  very  common  rate  of  interest.  Courts 
possess  no  power,  legal  or  equitable,  to  change  the  terms  of  con- 
tracts. No  claim  is  made  that  there  \^as  any  misrepresentation 
or  fraud  in  fixing  the  rate  of  interest. 
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2.  The  property  was  occupied  as  an  hotel,  and  it  is  insisted 
that  the  defendant  might  have  realized  a  greater  rent  if  he  had 
permitted  the  lessee  to  keep  a  bar  for  the  sale  of  liquors.  Prior 
to  1875  the  sale  of  liquors  in  this  state  was  unlawful,  and  de- 
fendant clearly  could  not  be  held  for  refusing  to  permit  the 
property  to  be  used  for  an  unlawful  purpose.  Since  1875  the 
sale  of  liquor  has  been  lawful  under  very  stringent  regulations. 
Undoubtedly  buildings  can  be  rented  for  saloon  purposes^ in 
many  localities  at  higher  rents  than  for  other  kinds  of  business. 
Non  sequitur  that  the  law  imposed  a  duty  upon  Mr.  Sheldon  to 
lease  the  property  for  that  purpose. 

3.  The  decree'  in  this  case  limits  the  amount  due  from  com- 
plainants to  the  sums  actually  advanced,  and  to  the  cost  of  the 
improvements,  taxes,  and  insurance.  From  this  amount  is  de- 
ducted the  amounts  actually  received  by  Mr.  Sheldon  for  rents. 
After  the  execution  of  the  deed  to  him,  he  believed  that  he  owned 
the  property.  It  was  clearly  to  his  advantage  to  realize  all  he 
could  from  the  use  of  the  property.  The  record  shows,  in  my 
judgment,  that  he  acted  in  good  faith  in  renting  the  property, 
and  exercised  ordinary  care  and  prudence  in  that  regard.  It  is 
immaterial  whether  he  was  a  mortgagee,  trustee,  or  agent  of 
the  complainants.  He  was  in  possession  by  their  consent,  under 
a  deed  from  them.  At  the  time  this  deed  was  executed,  com- 
plainants and  Mr.  Sheldon  made  a  written  agreement,  by  which 
he  agreed  to  use  reasonable  diligence  to  sell  the  property  within 
one  year  at  a  price  that  should  be  concurred  in  by  both  parties, 
pay  himself  the  sums  mentioned  in  the  agreement,  with  interest 
at  10  per  cent  per  annum,  and  pay  the  surplus  to  complainants. 
This  agreement  was  at  the  time  deposited  with  a  third  party,  and 
appears  to  have  been  forgotten  until  the  accounting  before  the 
commissioner,  when  it  was  produced  by  the  party  with  whom 
it  had  been  left.  It  is  material  to  mention  it  here  only  to  show 
the  relations  of  the  parties  and  the  conditions  under  which  Mr. 
Sheldon  accepted  the  deed.  Mr.Curtiss,  who  is  the  assignee  of 
Martin  Mosher,  by  his  own  evidence  relieves  Mr.  Sheldon  from 
any  charge  of  fraud  or  willful  neglect.  When  questioned  as  to 
the  reason  why  Mr.  Sheldon  could  not  get  as  Much  for  the 
premises  as  he  (the  witness)  could  get,  he  replied,  "Because 
he  did  not  know  how  to  do  it."  He  also  testified  that  he  had 
not  informed  him  that  any  person  would  give  a  larger  rent. 
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It  is  unnecessary  to  discuss  the  question  of  fraud  charged  by 
the  complainants  against  Mr.  Sheldon,  claiming  that,  in  the  set- 
tlements at  and  prior  to  1872,  he  represented  the  amounts  due 
from  complainants  to  be  larger  than  they  actually  were.  By  the 
former  decree,  these  settlements  were  set  aside,  and  the  com- 
plainants allowed  to  redeem  upon  the  basis  of  the  original 
amounts.  The  decree  is  affirmed.  Defendant  will  recover  costs 
in  this  court,  and  complainants  will  recover  the  costs  in  the 
court  below.    The  other  justices  concurred. 

Disbursements  by  Mortgagee. 

JOHNSON  V.  HOSPORD. 

110  Ind.  572, 10  N.  E.  407,    1887. 

ELLIOTT,  C.  J.  *  *  *  The  facts  stated  by  the  court  are 
substantially  these:  On  the  thirteenth  day  of  March,  1874, 
Clark  Tuttle  and  wife  executed  to  the  Atlas  Insurance  Company, 
a  mortgage  on  60  acres  of  land  to  secure  the  sum  of  $5,000.  The 
mortgagors  agreed  to  pay  5  per  cent,  attorney's  fees  in  case 
suit  should  be  instituted  to  collect  the  debt,  and  to  keep  the  mill 
situated  on  the  land  insured  for  $5,000  for  the  benefit  of  the 
mortgagee.  The  mortgage  was  foreclosed,  the  property  sold,  and 
purchased  by  the  appellee,  Hosford.  He  paid  the  full  amount 
of  the  decree,  including  $212  attorney's  fees,  and  $325  for  insur- 
ance premiums  paid  by  the  mortgagee.  During  the  year  of  re- 
demption, possession  of  the  property  was  giveA  Hosford,  and 
he  was  in  possession  from  June  26,  1875,  until  May  25,  1876. 
No  rents  were  received  by  him,  and  the  property  had  no  rental 
value.  The  attorney's  fees  and  insurance  premium  referred  to 
were  paid  by  the  mortgagee  prior  to  the  sale.  While  Hosford  was 
in  possession  he  insured  the  property  and  paid  $230  on  pre- 
miums. It  was  necessary  to  procure  the  services  of  a  watchman 
for  the  protection  of  the  property.  Hosford  procured  one,  and 
paid  him  $129  for  his  services.  Hosford  also  paid  $400  for 
necessary  repairs  to  the  property.  The  interest  on  premiums 
paid  by  Hosford  is  $105.|80;  on  attorney's  fees,  $184;  on  the 
amount  paid  for  repairs,  $184 ;  on  the  amount  paid  to  watchman, 
$59.  After  the  execution  of  the  mortgage  to  the  Atlas  Insurance 
Company,  Tuttle  and  wife  mortgaged  the  property  to  Johnson 
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and  Finch.  This  mortgage  was  foreclosed,  and  the  property 
sold -to  the  mortgagees.  Before  the  year  for  redemption  under  the 
first  mortgage  had  expired,  Johnson  and  Finch  commenced  this 
suit  for  the  redemption  of  the  property.  They  paid  the  principal 
and  interest  of  the  judgment  rendered  on  the  foreclosure  suit 
of  the  Atlas  Insurance  Company,  but  have  not  paid  any  part 
of  the  attorney's  fees,  the  insurance  premiums,  the  amount  paid 
for  a  watchman,  or  the  amount  paid  for  repairs.  The  conclusion 
of  law  is  that  these  amounts,  with  interest,  are  due  to  Hos- 
ford.  The  appellants  filed  exceptions  to  the  conclusions  of  law 
stated  by  the  court. 

As  the  appellants  were  not  parties  to  the  foreclosure  suit 
brought  by  the  Atlas  Company,  their  rights  are  not  affected 
by  the  decree  rendered  in  that  suit,  and  as  to  them  the  mortgage 
stands  as  if  there  had  been  no  attempt  to  foreclose  it.  Hosford 
V.  Johnson,  supra.  Hosford  is  therefore  to  be  regarded  as  a 
mortgagee  in  possession,  and,  as  such,  entitled  to  the  full  benefit 
of  all  the  covenants  in  the  mortgage.  "We  think  the  covenant 
gave  him  a  right  to  recover  the  money  paid  by  him  for  insurance, 
and  that  this  question  was  settled  by  the  decision  on  the  former 
appeal.  The  only  question  not  settled  by  that  decision  is  as  to 
the  money  paid  for  the  services  of  the  watchman.  "We  think  this 
was  properly  allowed.  It  appears  clearly  from  the  special  find- 
ing that  the  property  was  exposed  to  danger,  and  that  a  watch- 
man was  necessary  to  preserve  it  from  destruction.  Under  such 
circumstances,  the  mortgagee  in  possession  was  justified  in  taking 
measures  to  insure  its  safety.     »     *     * 

Bights  of  Mortgagee's  Creditors. 

PROUT  V.  ROOT. 

116  Mass.  410.    1875. 

[Tort  against  sheriff  for  the  seizure  by  one  of  his  deputies  of 
certain  horses  as  the  property  of  Ray.] 

The  plaintiff  testified  that  he  sold  the  horses  to  Ray  on  Decem- 
ber 30,  1871,  and  took  his  promissory  note  therefor  for  $330, 
payable  on  demand,  with  interest,  and  also  a  mortgage  of  the 
horses  to  secure  the  payment  of  said  note ;  that  on  the  day  of  the 
sale,  Ray  took  possession  of  the  horses,  and  they  were  immedi- 
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ately  surrendered  to  him  by  Ray;  that  the  horses  remained  in 
his  possession  some  three  or  four  days,  when  they  were  attached 
by  Streeter.     *     *     *  v 

COLT,  J.  A  mortgage  of  personal  property  transfers  the 
general  property,  and,  in  the  absence  of  any  agreement  to  the 
contrary,  the  immediate  right  of  possession.  The  title  is  subject 
to  a  defeasance ;  but  unless  it  has  been  divested  by  a  performance 
of  the  condition,  or  by  the  exercise  of  the  mortgagor's  right  to 
redeem,  the  mortgagee  can  alone  maintain  an  action  against  a 
stranger  for  its  conversion.  It  differs  in  this  respect  from  a 
pledge,  where  only  a  special  property  passes  and  the  general 
ownership  remains  in  the  pledgor.  At  law,  and  without  statute 
intervention,  the  interest  of  the  mortgagor  is  not  liable  to  be 
taken  on  execution,  because  it  is  a  mere  equitable  interest,  and 
where  there  is  no  legal  right  there  can  be  no  legal  remedy. 
Badlam  v.  Tucker,  1  Pick.  389,  399. 

The  precise  question  here  presented  is,  whether  the  interest 
of  a  mortgagee  of  personal  property  in  his  possession,  after 
breach  of  condition  and  before  foreclosure,  is  liable  to  be  so 
taken.  "We  are  referred  to  no  case  in  which  the  point  has  been 
distinctly  passed  upon  by  this  court.  In  the  decision  of  it, 
regard  must  be  had  to  existing  legislation,  and  to  the  course  of 
adjudication  with  reference  to  similar  rights  of  property. 

There  is  no  substantial  difference,  at  common  law,  in  respect 
to  the  nature  of  the  title  between  a  mortgage  of  real  and  a 
mortgage  of  personal  property.  In  both  the  title  vests  in  the 
mortgagee  subject  to  be  defeated  by  the  performance  of  the  con- 
dition. In  both,  upon  a  breach  of  condition,  the  interest  becomes 
absolute  at  law;  and  yet  it  was  held  in  the  case  of  Blanchard 
V.  Colburn,  16  Mass.  345,  that  land  mortgaged  could  not  be  levied 
on  for  the  tiebt  of  the  mortgagee  unless  he  had  first  entered'upon 
the  same ;  for  it  was  said,  although  to  some  extent  the  mortgagee 
is  seized  of  the  estate  in  fee  simple,  defeasible  only  by  the  per- 
formance of  the  condition  or  by  redemption,  yet  within  the 
meaning  of  the  statutes  which  provide  for  the  levy  of  executions, 
the  land  is  treated  as  belonging  to  the  mortgagor,  liable  to  be 
taken  in  execution  as  his  real  estate  subject  to  the  mortgage. 
It  was  called  a  pledge  for  the  security  of  a  debt,  which,  if  paid 
to  the  assignee  of  the  debt,  would  discharge  the  mortgage  and 
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defeat  any  title  acquired  by  the  levy  of  a  creditor  of  the  mort- 
gagee. These  and  other  objections  were  declared  insuperable. 
And  again,  in  Eaton  v.  Whiting,  3  Pick.  484,  and  Marsh  v. 
Austin,  1  Allen,  235,  the  mortgagee's  interest  was  declared  to 
be  in  fact  but  a  chose  in  action,  at  least  until  entry  to  fore- 
close, and  not  liable  to  be  levied  on  for  his  debts.  All  right  of 
redeeming  mortgaged  lands  had  before  these  decisions  long  been 
subject  to  be  taken  on  execution  for  the  mortgagor's  debt,  and 
the  mode  of  doing  so  pointed  out  by  the  statutes.  St.  1783, 
c.  57,  §2. 

The  rule  thus  maintained  as  to  mortgages  of  real  estate  applies 
with  equal  if  not  greater  force  to  mortgages  of  personal  property. 
The  general  property  technically  passes,  but  it  passes  only  as 
needed  for  the  security  intended.  It  is  in  the  nature  of  a  pledge. 
If  it  be  for  the  payment  of  money,  then  it  is  treated  but  as  an 
incident  of  the  debt.  An  assignment  of  the  mortgage  carries 
the  title  to  the  property,  and  an  assignment  of  the  debt,  without 
the  mortgage,  by  operation  of  law,  carries  with  it,  in  the  absence 
of  any  controlling  agreement  or  waiver  of  the  right,  an  equitable 
lien  on  the  property  which  attaches  to  it  in  the  possession  of  the 
mortgagee,  and  all  claiming  title  under  him,  with  notice.  East- 
man V.  Foster,  8  Met.  19 ;  New  Bedford  Institution  for  Savings  v. 
Fairhaven  Bank,  9  Allen,  175.  Upon  payment  or  tender  to  the 
mortgagee  of  the  debt  secured,  the  title,  without  further  formal- 
ity, is  vested  in  the  mortgagor,  and  he  may  maintain  replevin  for 
it,  or  recover  damages  for  its  detention.  Gen.  Sts.,  c.  151,  §  5. 
But  what  is  more  to  the  point,  under  our  statutes,  the  mort- 
gagor's interest  in  the  property,  so  long  as  his  right  to  redeem 
remains,  is  liable,  as  in  the  case  of  real  estate,  to  be  attached 
and  taken  on  execution,  as  well  after  as  before  condition  broken, 
and  whether  the  property  be  in  the  possession  of  the  mortgagee 
or  not.  Under  such  an  attachment,  the  property  passes  into  the 
custody  of  the  sheriff,  and  there  is  only  left  to  the  mortgagee  the 
right  toj-edeem,  after  a  demand,  within  a  limited  time,  of  the 
amount  due  on  his  mortgage.  If  this  be  paid  the  possession  of 
the  attaching  officer  cannot  be  interfered  with,  and  the  mort- 
gagee's title  is  ended.  Gen.  Sts.,  c.  123,  §§62-71.  The  rights 
thus  given  by  statute  are  inconsistent  with  the  existence  of  a 
similar  right  at  the  same  time  to  attach  the  same  property  in 
favor  of  the  creditors  of  the  mortgagee.    It  is  impossible  that  two 
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officers  should  have  equal  right  of  possession  by  virtue  of  at- 
tachments against  different  parties  in  favor  of  different  creditors. 

The  conclusion  is,  that  under  our  laws,  so  long  at  least  as  the 
mortgagee 's  interest  in  personal  property  is  held  by  him  in  good 
faith  only  as  security, — before  it  has  been,  in  fact,  applied  to  the 
satisfaction  of  his  debt  by  foreclosure  or  otherwise, — it  cannot 
be  attached  as  his  property.  Upon  this  bill  of  exceptions,  it 
must  be  taken  that  the  plaintiff's  title  as  mortgagee  was  held  in 
good  faith,  with  no  fraudulent  purpose  of  defeating  or  delaying 
creditors.  Upon  this  point  we  must  presume  that  proper  instruc- 
tions were  given,  and  the  verdict  is  conclusive.  Nor  is  there  any 
question  raised  as  to  the  true  rule  of  damages  to  be  applied  in 
a  case  where  the  mortgagee's  interest  is  applied  to  the  payment 
of  his  own  debt. 

Exceptions  overruled. 
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CHAPTER  VIII. 

ESTATE  OR  INTEREST  OF  THE  MORTGAGOR. 

Ownership. 

ALLEN  V.  KELLAM 

69  Ala.  442.     1881. 

[Action  by  the  heirs  at  law  of  Kellam  to  recover  possession  of 
a  lot  of  land  in  Lafayette,  Alabama,  which  plaintiffs  had  mort- 
gaged to  their  attorney.] 

SOMERVILLE,  J.  *  *  *  It  is  no  defense  to  an  action 
of  ejectment  brought  by  a  mortgagor,  against  any  other  person 
than  the  mortgagee,  that  the  legal  title  is  in  the  mortgagee,  and 
the  law  day  of  the  mortgage  has  arrived.  The  mortgagor  must - 
be  considered  as  the  real  and  legal  owner  as  against  every 
stranger,  and  a  defendant  in  ejectment  is  not  permitted  to  set 
up  an  outstanding  legal  title  in  a  mortgagee  with  which  he  does 
not  connect  himself.  The  better  and  prevailing  doctrine  is,  that 
a  mortgage  is  a  mere  security  as  to  third  persons,  and  as  to 
them  the  mortgagor  has  such  a  title  as  will  support  ejectment. 
Duval's  Heirs  v.  McLoskey,  1  Ala.  708;  Scott  v.  Ware,  65  Ala. 
174;  Wilson  v.  Troup  (2  Cow.  195),  14  Am.  Dec.  458,  note,  p. 
474,  1  Jones,  Mortg.  §  11;  Woods  v.  Hilderbrand  (46  Mo.  284), 
2  Am.  Rep.  513.  It  was  not  material,  therefore,  that  the  plain- 
tiffs had  executed  a  mortgage  on  the  premises  sued  for,  as  the 
defendant  fails  to  show  he  was  in  any  manner  connected  with 
it.     *    *    * 

Ownership  and  Right  to  Convey. 

MEDLEY  V.  ELLIOTT. 

62  111.  532.     1872. 

MR.  JUSTICE  THORNTON.  The  principal  question  pre- 
sented by  this  record  is,  are  the  grantees  of  a  mortgagor 
protected  in  their  title  by  possession  and  payment  of  taxes, 
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under  the  first  section  of  the  limitation  law  of  1839;  and  is 
the  mortgage  thereby  barred  of  foreclosure? 

It  is  the  settled  law,  that  in  equity  a  mortgagee  has  an  interest 
in  the  premises  mortgaged  of  a  personal  character  similar  to  the 
interest  which  he  has  in  the  debt  secured.  The  debt  is  the 
principal  thing,  and  the  land  the  incident.  The  mortgage  is 
only  a  charge  upon  the  land,  and  the  interest  of  the  mortgagee 
is  a  mere  chattel  interest.  Martin  v.  Mowlin,  2  Burr.  969 ;  Pol- 
lock V.  Maison,  41  111.  516 ;  Runyan  v.  Mersereau,  11  Johns.  534 ; 
Hughes  V.  ^Edwards,  9  Wheaton,  489 ;  Eaton  v.  "Whiting,  3  Pick. 
484;  Wilson  v.  Troup,  2  Cow.  195. 

Chancellor  Kent  said,  in  Jackson  v.  Willard,  4  Johns.  40, 
"Until  foreclosure,  or  at  least  until  possession  taken,  the  mort- 
gage remains  in  the  light  of  a  chose  in  action.  It  is  but  an 
incident  attached  to  the  debt,  and  in  reason  and  propriety,  it  can 
not,  and  ought  not,  to  be  detached  ^from  its  principal.  The 
mortgage  interest,  as  distinct  from  the.  debt,  is  not  a  fit  subject 
of  assignment.  It  has  no  determinate  value.  If  it  should  be 
assigned,  the  assignee  must  hold  the  interest  at  the  wiU  and 
disposal  of  the  creditor  who  holds  the  bond. ' ' 

It  naturally  follows,  that  the  statute  of  limitations  which  bars 
the  debt,  the  pi;incipal,  can  alone  bar  the  mortgage,  the  incident. 
The  note  secured  by  the  mortgage  was  not  barred  for  sixteen 
years  after  maturity ;  the  possession  set  up,  was  only  for  eleven 
years.  It  was  held  in  Pollock  v.  Maison,  supra,  that  an  action 
of  ejectment  could  be  maintained,  or  a  bill  of  foreclosure  filed, 
or  judgment  recovered  by  scire  facias,  until  the  statutory  bar 
of  the  debt  was  complete.  It  is  also  decided  in  Harris  v.  Mills, 
28  111.  44,  that  when  recovery  upon  the  note  is  barred,  the  right 
of  foreclosure  is  also  barred.    The  converse  must  be  equally  true. 

Besides,  the  grantee  of  the  mortgagor  only  succeeded  to  the 
estate  of  the  latter.  He  occupied  his  position,  and  took  the  land 
subject  to  the  incuml^rance  of  the  mortgage.  The  mortgagor  is 
the  owner  of  the  fee  until  the  exercise  of  the  right  of  entry  for 
condition  broken,  or  until  foreclosure.  There  is  a  peculiar 
relation  existing  between  the  mortgagor  and  mortgagee.  The 
former  has  been  termed,  while  he  retained  possession,  a  tenant 
from  year  to  year,  or  at  suiferance,  or  a  quasi  tenant  at  suffer- 
ance, or  a  tenant  at  will.  4  Kent,  156 ;  1  Hill.  Mort.  199 ;  Part- 
ridge V.  Bere,  5  B.  &  Al.  604. 
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The  mortgagor,  while  he  is  permitted  to  remain  in  possession, 
may  sell  or  lease  the  premises,  and  under  such  circumstances 
cannot  be  regarded  as  a  trespasser  without  some  act  on  the  part 
of  the  mortgagee.  Neither  is  the  assignee  of  the  mortgagor  a 
trespasser  in  possession.  He  is  a  purchaser,  with  constructive 
notice  of  the  rights  of  the  mortgagee ;  occupies  the  same  position 
as  his  grantor ;  and  is  subject  to  the  same  equities.  Either  may 
be  treated  as  tenant  or  trespasser,  upoii  forfeiture  of  the  condi- 
tion of  the  mortgage,  at  the  pleasure  of  the  mortgagee.  Dunn  v. 
Rogers,  43  IlL  260;  1  Hill,  on  Mort.  123;  4  Kent  Com.  157; 
Hughes  V.  Edwards,  9  Wheaton,  489;  Doe  v.  Maisey,  8  B.  & 
Cress.  767. 

The  grantees  of  the  mortgagor  were  never  treated  as  tres- 
passers, and  their  possession  was  not  hostile  to,  or  inconsistent 
with,  the  right  of  the  mortgagee.  Partridge  v.  Bere,  supra; 
Hitchman  v.  Walton,  4  M.  &  "W.  409 ;  Doe  v.  Barton,  11  Aid. 
&E11.  307. 

There  can  be  no  doubt,  that  before  protection  can  be  afforded, 
under  the  limitation  law  of  1839,  the  possession  must  be  adverse. 
It  must  be  hostile  in  its  inception,  and  so  continue.  It  must  be 
actual,  continued,  visible,  notorious,  distinct,  and  hostile  posses- 
sion. Hawk  V.  Senseman,  6  Ser.  &  Rawle,  21 ;  McClellan  v. 
Kellogg,  17  111.  503;  Cook  v.  Norton,  48  111.  20. 

The  relation  of  mortgagor  and  mortgagee,  the  fact  that  the 
purchaser  only  succeeded  to  the  rights  of  the  former,  and  with 
notice  of  the  incumbrance,  and  the  consequent  privity  between 
the  parties,  forbid  the  conclusion  of  an  adverse  possession.  The 
possession  must  be  regarded  as  in  subordination  to  the  mortgage ; 
and  it  can  not  cease  to  be  of  that  character  until  there  is  an 
open  disclaimer  of  holding .  under  it,  and  the  assertion  of  a 
distinct  title,  with  the  knowledge  of  the  mortgagee.  Brown 
V.  Devine,  61  111.  260;  Geller's  Lessee  v.  Eckert,  4  How.  (U.  S.) 
289. 

As  to  the  payment  of  taxes,  it  was  the  duty  of  the  mortgagor, 
as  well  as  his  grantees,  while  in  possession,  to  pay  the  taxes, 
and  no  right  could  be  acquired  thereby.  The  mortgagee  might 
well  regardysuch  payment  as  a  protection  of  his  interest.  Wright 
V.  Langley,  36  lU.  381. 

We  are  of  opinion  that  the  record  shows  a  release  of  all  the 
mortgaged  premises,  except  the  land  conveyed  to  appellants, 
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and  that  the  mortgage  lien  rested  upon  it.  The  releases  were 
executed,  prior  to  the  conveyance  to  appellants. 

The  heirs  of  the  mortgagor  were  not  necessary  parties,  as  all 
the  premises  mortgaged  had  been  sold  and  conveyed,  and  there- 
fore, they  had  no  subsisting  interest  in  the  land. 

Decree  affirmed. 

Use  of  Property. 

INGBLL  V.  FAY. 

112  Mass.  451.    1873. 

Contract  brought  by  the  plaintiffs  as  administrators,  of  the 
estate  of  Zadoc  Ingell,  deceased,  to  recover  the  price  of  a  quan- 
tity of  timber  sold  by  the  plaintiffs  to  the  defendant.  The  writ 
was  dated  April  17,  1872. 

At  the  trial  in  the  Superior  Court,  before  Allen,  J.,  the  de- 
livery of  the  timber  and  the  pri6e  charged,  and  that  the  timber 
was  cut  by  the  intestate  upon  his  farm  a  short  time  previous 
to  his  death,  and  was  lying  where  it  was  cut,  at  the  time  of  his 
death,  were  admitted,  but  the  defendant  contended  that  it  was 
the  property  of  one  "William  B.  Moore. 

There  was  evidence  tending  to  show  that  the  intestate  died 
January  22,  1871;  and  that  the  timber  was  sold  and  delivered 
to  the  defendant  by  the  plaintiffs  in  May,  or  June,  1871. 

The  defendant  put  in  evidence  a  mortgage  deed  from  the 
intestate  to  Moore  of  the  premises  upon'  which  the  timber  was 
cut.  This  mortgage  was  dated  April  1,  1867,  and  contained 
the  following  proviso:  "Provided,  nevertheless  and  this  deed 
is  on  the  following  condition,  that  whereas  I,  the  said  Zadoc 
Ingell,  have  executed  one  promissory  note  of  hand  bearing  even 
date  herewith  for  twenty-three  hundred  dollars  payable  in  wood 
to  said  William  E.  Moore  or  order,  cut  and  delivered  at  the 
Western  Railroad  track  or  depot  in  Chester,  or  either  place  as 
said  Moore  or  his  agent  shall  elect,  within  five  years  from  this 
date,  one  hundred  and  fifteen  cords  each  and  every  year  until 
paid  according  to  the  tenor  of  said  note,  said  Ingell  not  to  cut 
wood  or  timber  upon  said  estate,  except  for  the  payment  of 
said  note,  to  reduce  the  value  below  the  amount  secured  with 
interest  annually:  Therefore  if  I,  the  said  Zadoc  Ingell,  or  my 
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representatives  shall  pay  the  full  amount  of  said  note  according 
to  the  tenor  thereof,  then  this  deed  shall  be  void ;  otherwise  ia  full 
force."  On  the  back  of  the  mortgage  was  a  duly  executed  and 
recorded  certificate  of  two  witnesses  to  prove  an  entry  to  fore- 
close the  mortgage  for  a  breach  of  the  condition.  Upon  the  note 
mentioned  in  the  mortgage  deed  were  several  indorsements  of 
wood  received  in  part  payment,  the  last  indorsement  being  dated 
March  1,  1869.  It  was  admitted  that  no  payments  had  been 
made  upon  the  note  except  those  that  were  indorsed  upon 
it.     *    *     * 

The  defendant  requested  the  court  to  instruct  the  jury  that 
Moore  was  entitled  as  mortgagee,  under  the  facts  admitted  and 
not  in  dispute,  to  the  proceeds  of  the  timber,  and  that  the 
plaintiffs  could  not  maintain  the  action;  and  also,  if  they  were 
satisfied  that  the  value  of  the  mortgaged  premises  at  the  com- 
mencement of  the  action  was  less  than  the  amount  of  the  mort- 
gage debt  at  that  time,  they  could  not  maintain  the  action. 

The  court  declined  to  give  these  instructions,  but  instructed 
the  jury  that  if  the  value  of  the  premises,  at  the  time  of  the 
sale  and  delivery  to  the  defendant,  was  less  than  the  amount 
of  the  mortgage  debt  then  due,  and  if  the  plaintiffs  sold  the 
timber  for  their  own  benefit  or  that  of  the  estate,  and  not  for 
the  benefit  of  Moore,  the  plaintiffs  •  could  not  recover  for  the 
value  of  the  timber ;  but  if  the  value  of  the  premises,  at  the  time 
of  the  sale  and  delivery,  was  greater  than  the  amount  of  the 
mortgage  debt  at  that  time,  the  plaintiffs  were  entitled  to  re- 
cover the  value  of  the  timber.  The  jury  found  for  the  plaintiffs, 
and  the  defendant  excepted.     *    *    * 

AMES,  J.  By  the  terms  of  the  mortgage,  the  intestate  had 
a  right  to  cut  wood  and  timber  upon  the  mortgaged  premises 
whenever  he  saw  fit,  and  to  any  extent,  subject  only  to  the 
limitation  that  he  should  not  at  any  time  so  strip  the  land  as 
to  leave  it  less  in  value  than  the  amount  due  at  the  time  upon 
the  mortgage.  It  is  settled  by  the  verdict  of  the  jury  that  the 
sale  of  the  timber  to  the  defendants,  for  which  payment  is 
sought  in  this  suit,  was  not  a  violation  of  this  condition.  This 
was  the  only  question  in  the  case,  and  it  was  submitted  to  the 
jury  with  instructions  sufficiently  favorable  to  the  defendant.  If 
after  the  sale  and  delivery  of  the  timber,  the  remaining  value  of 
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the  land  exceeded  the  amount  then  due  upon  the  mortgage,  the 
mortgagee  had  no  right  to  claim  either  the  timber  or  its  proceeds. 

Exceptions  overruled. 


Relation  to  Mortgagee. 

MORSE  V.  STAFFORD. 

95  Me.  31,  49  Atl.  45.     1901. 

*  *  *  "Writ  of  entry  to  recover  possession  of  land  situate 
in  Hartland,  alleged  to  be  in  possession  of  the  defendant.     *  *  * 

WISWBLL,  C.  J.  The  only  question  necessary  to  a  decision 
of  this  case  is  whether  the  assignee  of  a  mortgage  may  maintain 
a  real  action  against  a  person  in  possession  of  the  mortgaged 
premises,  and  Obtain  a  common-law  judgment  for  possession, 
without  the  production  of  the  notes  referred  to  in  the  mortgage, 
or  other  evidence,  except  the  mortgage  itself,  of  the  existence 
of  some  part  of  the  mortgage  indebtedness,  where  there  is  no 
evidence  to  the  contrary,  and  no  circumstances  from  which  a 
payment  of~-the  indebtedness  may  be  inferred. 

"We  have  no  doubt  that  such  action  may  be  maintained,  and 
such  judgment  recovered.  It  would  be  otherwise  if  either  party 
that  was  entitled  to  do  so  should  ask  for  a  conditional  judg- 
ment. In  that  case  the  plaintiff  would  be  compelled  to  introduce 
evidence  showing  that  something,  and  how  much,  was  due  upon 
the  mortgage  debt.  Blethen  v.  Dwinal,  35  Me.  556.  Or,  if 
there  was  evidence  tending  to  show  that  the  debt  had  been 
fully  satisfied,  then  it  would  become  a  question  to  be  determined ; 
and,  if  the  deljt  should  be  found  to  be  paid,  the  holder  of  the 
mortgage  would  not  be  entitled  to  judgment  for  possession. 
Hadlock  v.  Bulfinch,  31  Me.  246 ;  Williams  v.  Thurlow,  Id.  392 ; 
Day  V.  Philbrook,  85  Me.  90,  26  Atl.  999.  But  in  all  these 
cases  the  debt  had  been  paid,  as  was  found  by  the  court,  and 
the  question  was  not  involved  as  to  what  evidence  was  necessary 
to  prove  either  the  existence  or  payment  of  the  debt  secured 
by  the  mortgage. 

Upon  the  other  hand,  in  Powers  v.  Patten,  71  Me.  583,  this 
court  said:  "The  mortgage  itself  is  a  conveyance  of  the  estate^ 
and  the  recital  of  the  notes  in  the .  condition  of  the  mortgage 
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is  an  admission  of  their  existence  and  of  the  existence  of  the 
debt.    For  the  purpose  of  establishing  the  defendant's  right  of 
possession,  the  mortgage  alone,  without  the  notes,  is  admissible 
as  evidence  of  title  and  the  mortgage  debt."    In  that  ease  the 
mortgage  was  relied  upon  by  the  defendant  in  possession,  and 
the  court  said,  referring  to  the  contention  that  the  mortgage, 
without  the  production  of  the  notes,  was  insufficient  for  the 
purpose  of  proving  a  right  to  possession:    "If  the  present  de- 
fendant were  in  the  position  of  a  demandant,  and  a  conditional 
judgment  was  demanded  by  either  side  entitled  to  it,  in  such 
~  case  she  could  not  recover  without  producing  the  notes,  or  ac- 
counting for  their  nonproduction. "     *  .-*     *     These  rules  are 
logically  deducible  from  the  rights  and  obligations  of  the  mort- 
gagor and  mortgagee,  and  are  supported  by  the  authorities.    A 
mortgagee,  or  assignee  of  a  mortgage,  is  not  entitled  to  a  con- 
ditional judgment  as  of  mortgage,  unless  he  proves  in  Some 
way  the  existence  of  some  part  of  the  mortgage  debt.     If  he 
does  not  move  for  such  conditional  judgment,  but  the  defendant 
does,  and  is  entitled  to  do  so  under  Rev.  St.,  c.  90,  §  8,  then  the 
plaintiff  must  prove  that  some  part  of  such  debt  remains  un- 
satisfied.    A  mortgagee^  out  of  possession  is  not  entitled  to  a 
common-law  judgment  for  possession  if  upon  the  whole  evidence 
it  appears  that  the  debt  secured  by  the  mortgage  has  been  fully 
paid.    But,  in  the  absence  of  all  other  evidence  upon  the  question 
of  payment,  the  mortgage  itself,  without  the  production  of  the 
notes,  or  any  evidence  accounting  for  their  nonproduction,  is 
prima  facie  evidence  of  the  existence  of  the  debt  at  that  time, 
and  is  sufficient  to  entitle  the  plaintiff  to  possession  of  the  mort- 
gaged premises  and  to  a  common  law  judgment  therefor,  when 
neither  party  entitled  to  do  so  moves  for  a  conditional  judgment. 
Applying  these  principles  to  the  facts  of  this  case,  the  plaintiff 
is  entitled  to  a  judgment  for  possession  of  the  demanded  premises. 
He  introduced  in  evidence  a  warranty  deed  of  the  premises  to 
one  Emery,  dated  November  20,  1886;  a  mortgage  of  the  same 
from  Emery,  dated  October  11,  1893;  which  mortgage  recited  an 
indebtedness  of  $1,200,  represented  by  six  promissory  notes;  an 
assignment  from  the  mortgagee  to  the  plaintiff  of  that  mortgage, 
and  the  debt  thereby  secured,  written  upon  the  back  of  the  mort- 
gage, and  dated  November  23^  1899.    These  instruments  are  all 
in  due  form,  and  were  all  properly  executed,  acknowledged,  and 
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recorded.  No  evidence  whatever  was  introduced  tending  to  show 
that  the  mortgage  debt  had  been  paid,  and  there  are  no  cir- 
cumstances from  which  an  inference  of  such  payment  can  be 
drawn.  Neither  party  moved  for  a  conditional  judgment  but  the 
case  was  reported  to  the  law  court  for  that  court  to  order  such 
judgment  £is  the  legal  rights  of  the  parties  required. 

The  defendant  sets  up  in  his  brief  statement,  under  the  general 
issue,  that  he  was  a  tenant  of  the  plaintiff  and  another,  alleged 
to  be  joint  owners  of  the  property;  and  it  is  argued  that  the 
tenancy  had  not  been  terminated  as  provided  by  statute.  But 
no  evidence  was  introduced  showing  that  the  relation  of  landlord 
and  tenant  existed,  nor  does  it  appear  by  what  right  or  authority 
the  defendant  was  in  possession.  The  relation  of  landlord  and 
tenant  may  exist  between  mortgagee  and  mortgagor,  or  one 
claiming  under  the  latter;  but  this  relation  is  not  presumed 
to  exist  between  such  parties,  and  does  not  grow  out  of  the 
relations  of  mortgagee  and  mortgagor.    If,  between  such  parties, 

the  relation  of  landlord  and  tenant  does  exist,  it  must  be.  proved. 

•     *     * 

Judgment  for  plaintiff  for  possession. 


Property  Subject  to  Execution. 

BODWBLL  GRANITE  CO.  v.  LANE. 

83  Me..  168,  21  AtL  829.    1891. 

EMERY,  J.  Writ  of  entry.  Eliminating  the  immaterial 
matters,  the  story  is  this:  The  defendant  at  one  time  owned  the 
demanded  premises  in  fee.  In  1873,  he  mortgaged  them  to  his 
mother,  Rebecca  C.  Lane,  to  secure  her  maintenance  during 
life,  by  him,  or  his  heirs,  executors,  or  administrators.  There 
was  no  provision  in  this  mortgage  that  his  assigns  might  per- 
form the  condition.  In  1881  he  again  mortgaged  them  to  one 
Kittredge.  In  1884,  the  plaintiff  attached  all  the  defendant's 
real  estate  by  a  general  attachment  in  a  suit  against  him,  and, 
having  recovered  judgment  in  that  suit,  the  plaintiff,  in  1888, 
made  a  sale  upon  the  execution  of  "all  the  right  in  equity  which 

*  *     *     (the  defendant  had  at  the  time  of  the  attachment) 

*  *     *    to    redeem  the   following   described  mortgaged  real 
estate,"    (describing  the   demanded  premises).     The  plaintiff 
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was  the  purchaser,  and  received  a  sheriff's  deed  of  said  equity 
of  redemption.  The  regularity  of  these  proceedings  is  not  ques- 
tioned. Rebecca  C.  Lane,  the  first  mortgagee,  died  in  1888, 
before  the  sale.  In  1889  the  plaintiff  brought  this  writ  of  entry 
against  the  defendant. 

1.  The  defendant  contends  that,  at  the  time,  he  had  no  equity 
of  redemption  which  could  be  attached  or  sold.  He  claims  that 
after  his  mortgage  to  his  mother,  Rebecca,  for  her  maintenance, 
his  remaining  interest  could  not  be  conveyed  by  him,  nor  at- 
tached by  his  creditors,  without  Rebecca's  consent,  which  does 
not  appear  to  have  been  given.  He  says  for  that  reason  his 
mortgage  to  Kittredge  in  1881  was  invalid,  and  the  attachment 
in  1884  was  ineffectual.  He  further  says  that  Rebecca's  death, 
before  the  execution  sale,  discharged  her  mortgage,  and  left 
the  fee  in  him,  which  might  have  been  taken  by  a  sale  of  the 
fee,  but  not  by  a  sale  of  an  equity  of  redemption. 

His  argument'  is  briefly  this :  The  condition  in  his  mortgage  to 
Rebecca  could  only  be  performed  by  himself,  or  his  heirs  or  - 
executors.  Rebecca,  the  first  mortgagee,  was  entitled  to  his 
personal  care,  and  could  not  be  assigned  to  the  care  of  any 
other  person.  Hence  the  right  to  perform  the  condition  could 
not  be  assigned  or  conveyed  by  him,  and — as  a  conveyance  by  a 
mortgagor  is  in  effect  only  a  conveyance  of  a  right  to  perform 
the  condition  in  the  mortgage — any  attempt  by  him  to  so  convey 
must  be,  ineffectual  and  can  vest  no  interest  in  his  grantee. 

But,  after  his  mortgage  to  Rebecca  for  her  maintenance,  the 
defendant  still  had  an  actual  interest  in  the  mortgaged  land. 
He  owned  it  in  fee,  subject  to  Rebecca's  mortgage.  If  he  could 
not  assign  or  convey  any  right  to  perform  the  condition  in  the 
mortgage,  he  could  divest  himself  of  all  his  interest  in  the  land. 
That  interest  was  his  own,  to  be  disposed  of  as  he  saw  fit.  His 
grantee  might  not  have  acquired  the  right  to  perform  the  con- 
dition, but  he  acquired  the  land  subject  to  the  condition.  If 
the  condition  should  never  be  performed  by  the  mortgagor,  his 
grantee  might  lose  the  land.  If  the  condition  should  be  per- 
formed, the  grantee  of  the  mortgagor  would  hold  the  land  free 
of  the  condition.  "We  think,  therefore,  that  the  defendant's 
deed  to  Kittredge,  in  1881,  did  mortgage  the  premises  to  him 
in  fee  subject  to  Rebecca's  mortgage.  When  Rebecca's  death 
discharged  her  mortgage,  Kittredge  then  held  a  valid  mortgage, 
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relieved  of  the  prior  incumbrance.  The  defendant  then  had  a 
right  of  redemption  from  the  Kittredge  mortgage,  and  had 
nothing  more.  This  right  of  redemption  became  vested  in 
the  plaintiif  by  the  execution  sale  of  such  right,  and  is  sufficient 
to  maintain  a  writ  of  entry  against  the  defendant.  Hoyt  v. 
Bradley,  27  Me.  242 ;  Bryant  v.  Erskine,  55  Me.  153 ;  Bartlett 
V.  Stearns,  73  Me.  22.  • 

We  think  none  of  the  cases  cited  by  the  defendant's  counsel 
will  be  found,  upon  examination,  to  conflict  with  the  above 
proposition.     *    *     * 
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CHAPTER  IX. 
^SIGNMENT  OF  THE  MORTGAGE. 

What  is  a  Valid  Assignment. 

JOHNSON  T.  BEARD. 

93  Ala.  96,  9  So.  535.    1891. 

Statutory  real  action  by  John  M.  Beard  against  N.  G.  Johnson. 
Judgment  for  plaintiff.  Defendant  appeals.  Affirmed.  On 
October  28, 1884,  the  defendant  Johnson,  executed  a  note  secured 
by  mortgage  to  one  J.  C.  Henderson,  which  was  made  payable 
October  1,  1885.  On  July  28,  1885,  Henderson  transferred  the 
said  note  and  mortgage  to  the  firm  of  Beard,  Wright  &  Hamel, 
by  indorsing  upon  the  said -mortgage  the  following  written 
transfer:  "For  value  received  I  hereby  transfer  the  within 
mortgage  to  Beard,  Wright  &  Hamel,  with  all  rights  and  powers 
contained  herein,  without  recourse.  (Signed)  J.  C.  Henderson." 
On  February  8,  1887,  the  said  Beard,  Wright  &  Hamel  trans- 
ferred the  said  mortgage  to  one,  W.  R.  Copeland,  which  transfer 
was  evidenced  by  the  following  indorsement  on  the  mortgage: 
"For  value  received  we  hereby  transfer  to  W.  R.  Copeland  all 
our  rights  and  powers  and  title  in  and  to  the  within  mortgage 
and  note.  (Signed)  Beard,  Wright  &  Hamel."  The  last  assignee, 
Copeland,  after  duly  posting  notices  at  the  courthouse  and  two 
other  public  places  in  said  county,  sold  the  land  described  in 
the  mortgage,  under  the  power  contained  therein,  at  public 
outcry,  at  the  courthouse  door,  and  the  plaintiff  in  this  suit, 
J.  M.  Beard,  who  was  the  highest  and  best  bidder,  became  the 
purchaser;  and  on  August  30,  1887,  said  Copeland  executed  to 
him  the  deed  to  the  said  land.  Code  Ala.,  §  1844,  provides  that, 
"where  power  to  sell  land  is  given  to  the  grantee  in  any  mort- 
gage, *  *  *  the  power  is  part  of  the  security,  and  may  be 
executed  by  any  person,  *  *  *  who,  by  assignment  or 
otherwise,  becomes  entitled  to  the  money  secured."     *     *    * 

COLEMAN,  J.     This  was  an  action  in  ejectment  by  Beard 
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against  appellant.  Plaiatiff  in  ejectment  suit  claimed  title 
under  a  deed  executed  to  him  by  the  assignee  of  a  mortgage, 
who  foreclosed  the  mortgage  under' a  power  of  sale  contained 
in  it.  Appellant,  defendant  in  the  ejectment  suit,  was  the 
mortgagor.  The  grounds  of  defense  were — ^first,  that  the  trans- 
fer of  the  mortgage  to  the  assignee  contained  no  apt  words  of 
conveyance,  so  as  to  carry  the  legal  title ;  and,  second,  that  the 
transfer  of  the  mortgage  to  the  assignee  was  without  considera- 
tion, and  made  to  defraud  the  creditors  of  the  mortgagor.  Code, 
§  1844,  which  provides  that  the  assignee  of  a  mortgage,  in  which 
is  given  the  grantee  the  power  to  sell,  may  execute  the  mort- 
gage, notwithstanding  the  assignment  may  not  contain  apt  words 
to  convey  the  legal  title,  has  been  so  often  construed  by  this 
court  we  deem  it  unnecessary  to  more  than  simply  cite  some 
of  the  cases.  Martinez  v.  Lindsay,  (Ala.)  8  South.  Rep.  787; 
Widsmith  v.  Tracy,  80  Ala.  263 ;  Buell  v.  Underwood,  65  Ala. 
285 ;  McGuire  v.  Van  Pelt,  55  Ala.  344.  In  the  case  of  Sanders 
V.  Cassady,  86  Ala.  246,  5  South.  Rep.  503,  the  auctioneer  who 
sold  the  land  at  public  auction,  for  the  assignee  of  the  mortgage, 
;made  the  deeds  in  his  own  name  to  the  purchaser.  As  a  matter 
of  course,  not  being,  the  transferee  of  the  mortgage,  and  having 
no  title  in  himself  otherwise,  he  could  convey  none.  The  cases 
are  wholly  unlike.  Conveyances  made  with  the  intent  to  hinder, 
delay,  and  defraud  creditors  are  valid  and  binding  between 
the  parties  and  their  privies,  and,  as  to  them,  have  the  same 
operation  and  effect  as  if  founded  on  a  valuable  consideration, 
untainted  with  a  covinous  intent.  3  Briefc  Dig.  p.  514  §  105. 
The  defendant  was  a  mortgagor,  a  debtor  instead  of  being  a 
creditor  "of  the  mortgagee,  and,  as  such,  had  no  right  to  impeach 
the  validity  of  the  assignment  made  by  his  mortgagee,  or  to 
inquire  into  the  consideration  passing  between  the  mortgagee 
and  his  assignee.  There  was  no  error  in  excluding  the  testimony 
offered  to  prove  these  facts. 

Assignment  of  the  Debt. 

BARRETT  v.  HINKLEY. 

124  111.  32,  14  N.  E.  863.    1888. 

MULKEY,  J.    "Watson  S.  HinMey,  claiming  to  be  the  owner 
in  fee  of  the  land  in  controversy,  on  the  twenty-sixth  day  of 
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February,  1885,  brought  an  action  of  ejectment  in  the  superior 
court  of  Cook  county  against  the  appellants,  George  D.  Barrett, 
Adalina  S.  Barrett,  William  H.  Whitehead,  and  others,  to  re- 
cover the  possession  thereof.  There  was  a  trial  of  the  cause 
before  the  court  without  a  jury,  resulting  in  a  finding  and 
judgment  for  the  plaintiff,  and  the  defendants  appealed.  The 
evidence  tends  to  show  the  following  state  of  facts:  In  1870, 
Thomas  Kearns  was  in  ^possession  of  the  land,  claiming  to  own 
it  in  fee-simple.  On  August  3d  of  that  year  he  sold  and  con- 
veyed it  to  William  H.  W.  Cushman  for  the  sum  of  $80,000. 
Cushman  gave  his  four  notes  to  Kearns  for  balance  of  purchase 
money, — one  for  $12,500,  maturing  in  30  days ;  three  for  $16,875 
each,  maturing,  respectively,  in  two,  three,  and  four  years  after 
date, — and  all  secured  by  a  mortgage  on  the  premises.  The 
notes  seem  to  have  all  been  paid  but  the  last  one.  In  1878, 
Kearns  died,  and  his  widow,  Alice  Kearns,  administered  on  his 
estate.  Previous  to  his  death,  however,  he  had  hypothecated 
the  mortgage  and  last  note  to  secure  a  loan  from  Greenebaum. 
Subsequently,  and  before  the  commencement  of  the  present  suit, 
Greenebaum,  in  his  own  right,  and  Mrs.  Kearns,  as  administratrix 
of  her  iusband,  for  value,  sold  and  assigned  by  a  separate  instru- 
ment in  writing  the  mortgage  and  note  to  the  appellee,  Watson 
S.  Hinkley:  This  is  in  substance  the  case  made  by  plaintiff. 
The  defendants  showed  no  title  in  themselves  or  any  one  else. 
The  conclusion  to  be  reached,  therefore,  depends  upon  whether 
the  case  made  by  the  plaintiff  warranted  the  court  below  in 
rendering  the  judgment  it  did.     «    *    * 

It  is  first  to  be  specially  noted  that  this  is  a  suit  at  law,  as 
contra-distinguished  from  a  suit  in  equity.  It  is  brought  to 
enforce  a  naked  legal  right,  as  distinguished  from  an  equitable 
right.  The  plaintiff  seeks  to  recover  certain  lands,  the  title 
whereof  he  claims  in  fee-simple.  To  do  this  he  is  bound  to 
show  in  himself  a  fee-simple  title  at  law,  as  contradistinguished 
from  an  equitable  fee.  Fischer  v.  Eslaman;  68  111.  78;  Wales 
V.  Bogue,  31  111.  464 ;  Fleming  v.  Carter,  7  111.  286 ;  Dawson  v. 
Hayden,  67  111.  52.  Has  he  done  this?  He  attempts  to  derive 
title  remotely  through  the  mortgage  from  Cushman  to  Kearns, 
but  upon  what  legal  theory  is  not  very  readily  perceived.  His 
immediate  source  of  title,  however,  seems  to  be  Mrs.  Kearns, 
as  administratrix  of  her  husband,  and  Greenebaum,  as  pledgee 
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of  the  note  and  mortgage.  The  instrument  through  which  he 
claims  is  lost  or  destroyed,  and  all  we  know  concerning  its 
character  is  what  the  plaintiff  himself  says  about  it.  As  to  its 
contents,  he  does  not  pretend  to  state  a  single  sentence  or  word 
in  it,  but  characterizes  it  as  an  assignment,  and  gives  the  con- 
clusions which  he  draws  from  it  in  general  terms  only.  After 
stating  his  purchase  of  the  note  and  mortgage  in  January,  1880, 
he  says :  ' '  The  assignment  was  from  Mrs.  Kearns;  the  adminis- 
tratrix of  Thomas  Kearns'  estate,  and  Elias  Greenebaum,  the 
banker.  At  the  time  of  the  purchase,  a  separate  writing  was 
given  to  me, — a  full  assignment.  *  *  *  It  was  a  very  ex- 
plicit assignment,  or  full  assignment,  of  the  note  and  mortgage, 
and  the  land,  the  property,  and  all  the  right  and  title  to  the 
land."  It  will  be  observed,  the  instrument  is  throughout  charac- 
terized as  an  assignment  only,  which  does  not,  like  the  term 
"deed"  or  specialty,  signify  an  instrument  under  seal.  A  mere 
written  assignment,  founded  upon  a  valuable  consideration,  is 
just  as  available  for  the  purpose  of  passing  to  the  assignee  the 
equitable  title  to  land  as  an  instrument  under  seal.  Such  being 
the  case,  we  would  clearly  not  be  warranted  in  inferring  that 
the  assignment  was  under  seal,  from  the  simple  fact  that  the 
witness  gives  it  as  his  opinion  that  the  instrument  was  "a  full 
assignment"  of  the  land,  which  is  nothing  more  than  the  wit- 
ness' opinion  upon  a  question  of  law.  There  not  being  sufSeient 
evidence  in  the  record  to  show  that  the  assignment  was  under 
seal,  it  follows  that,  even  conceding  the  legal  title  to  the  property 
to  have  been  in  Mrs.  Kearns  and  Greenebaum,  or  either  of  them, 
it  could  not  have  passed  to  the  appellee  by  that  instrument,  and, 
if  not  by  it,  not  at  all,  because  that  is  the  only  muniment  of 
title  relied  on  for  that  purpose.  This  conclusion  is  of  course 
based  upon  the  fundamental  principle  that  an  instrument  inter 
partes,  in  order  to  pass  the  legal  title  to  real  property,  must 
be  under  seal.  But  this  is  not  all.  Even  conceding  the  suffi- 
ciency of  the  assignment  to  pass  the  legal  title,  the  record,  in 
our  opinion,  fails  to  show  that  the  assignors,  or  either  of  them, 
had  such  title;  hence  there  was  nothing  for  the  assignment  to 
operate  upon,  so  far  as'  the  legal  estate  in  the  land  is  concerned. 
Having  no  such  title,  they  could  not  convey  it.  That  the  legal 
estate  in  this  property  was  not  either  -in  Greenebaum  or  Mrs. 
Kearns  at  the  time  of  the  assignment  to  plaintiff  is  demonstrable 
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by  the  plainest  principles  of  law.  Let  us  see.  Thomas  Kearns 
was  the  owner  of  this  property  in  fee.  He  conveyed  it  in  fee 
to  Cushman.  The  latter,  as  a  part  of  the  same  transaction, 
reconveyed  it  by  way  of  mortgage  to  Kearns.  By  reason  of 
this  last  conveyance,  Kearns  became  mortgagee  of  the  property, 
and  Cushman  mortgagor.  According  to  the  English  doctrine, 
and  that  of  some  of  the  states  of  the  Union,  including  our  own, 
Kearns,  at  least  as  between  the  parties,  took  the  legal  estate, 
and  Cushman  the  equitable.  According  to  other  authorities, 
Kearns,  T3y  virtue  of  Cushman 's  mortgage  to  him,  took  merely 
a  lien  upon  the  property  to  secure  the  mortgage  indebtedness, 
and  the  legal  title  remaiQed  in  Cushman.  For  the  purposes  of 
the  present  inquiry,  it  is  not  important  to  consider  just  now, 
if  at  all,  which  is  the  better  or  true  theory.  It  is  manifest, 
and  must  be  conceded,  that  the  legal  estate  m  the  land,  after 
the  execution  of  the  mortgage,  was  either  in  the  mortgagee  or 
mortgagor,  or  in  both  combined.  Such-  being  the  case,  it  is 
equally'  clear,  appellee,  to  succeed,  must  have  deduced  title 
through  one  or  both  of  these  parties.  This  could  only  have  been 
done  by  showing  that  the  legal  title  had,  by  means  of  some  of 
the  legally  recognized  modes  of  conveying  real  property,  passed 
from  one  or  both  of  them  to  himself.  This  he  did  not  do,  or 
attempt  to  do;  indeed,  he  does  not  claim  through  them,  nor 
either  of  them.  Not  only  so ;  neither  Mrs.  Kearns  nor  Greene- 
baum,  through  whom  appellee  does  claim,  derives  title  through 
any  deed  or  conveyance  executed  by  either  the  mortgagor  or 
mortgagee ;  nor  does  either  of  them  claim  as  heir  or  devisee  of 
the  mortgagor  or  mortgagee. 

As  the  assignment  df  the  note  and  mortgage  to  appellee  did 
not,  as  we  hold,  transfer  or  otherwise  aifect  the  legal  title  to  the 
land,  it  may  be  asked  what  effect,  then,  did  it  have?  This 
question,  like  most  others  pertaining  to  the  law  of  mortgages, 
admits  of  two  answers,  depending  upon  whether  the  rules  and 
principles  which  prevail  in  courts  of  equity  or  of  law  are  to 
be  applied.  If  the  latter,  we  would  say  none;  because,  as  to 
the  note,  that  could  not  be  assigned  by  a  separate  instrument, 
as  was  done  in  this  case,  so  as  to  pass  the  legal  title.  Ryan  v. 
May,  14  111.  49;  Fortier  v.  Darst,  31  111.  213;  Chickering  v. 
Raymond,  15  111.  362.  As  to  the  mortgage,  it  is  well  settled, 
that  could  not  be  assigned  like  negotiable  paper,  so  as  to  pass 
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the  legal  title  in  the  instrument,  or  clothe  the  assignee  with 
the  immunity  of  an  innocent  holder,  except  under  certain  cir- 
cumstances which  do  not  apply  here.  Railway  Co.  v.  Loewenthal, 
93  111.  433 ;  Hamilton  v.  Lubukee,  51  111.  415 ;  Olds  v.  Cummings, 
31  111.  188;  Mclntire  v.  Yates,  104  111.  491;  Fortier  v.  Darst,  31 
111.  212.  But  that  the  mortgagee,  or  any  one  succeeding  to 
his  title  might,  by  deed  in  the  form  of  an  assignment,  pass  to 
the  assignee  the  legal  as  well  as  the  equitable  interest  of  the 
mortgagee,  we  have  no  doubt,  though  there  is  some  conflict  on 
this  subject.  2  Washb.  Real  Prop.  115,  and  authorities  there 
cited.  Yet  the  assignors,  in  the  case  in  hand,  not  having  the 
legal  title,  as  we  have  just  seen  could  not,  by  any  form  of  instru- 
ment, transmit  it  to  another.  If,  however,  the  rules  and  prin- 
ciples which  obtain  in  courts  of  equity  are  to  be  applied,  we 
would  say  that,  by  virtue  of  the  assignment,  the  appellee  became 
the  equitable  owner  of  the  note  and  mortgage,  and  that  it  gave 
him  such  an  interest  or  equity  respecting  the  land  as  entitled 
him  to  have  it  sold  in  satisfaction  of  the  debt.     •     *    * 
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CHAPTEE  X. 
TRANSFER  BY  THE  MORTGAGOR. 

Liabilities  of  Mortgagor  After  Transfer. 

ANTHONY  INVESTMENT  CO.  v,  LAW. 

62  Kan.  193,  61  Pae.  745.    1900. 

(Action  on  four  interest  coupon  .notes,  secured  by  a  mortgage 
on  land.  The  defendant  sold  the  land  to  one  Kensley  who  as- 
sumed the  indebtedness.) 

JOHNSTON,  J.  *  *  *  One  contention  is  that,  the  makers 
having  sold  the  land  subject  to  the  mortgage  debt,  no  action 
could  be  maintained  against  them  for  a  personal  judgment  before 
the  foreclosure  of  the  mortgage  securing  the  notes.  The  debt 
represented  by  the  notes  is  the  primary  obligation,  and  the 
mortgage  a  mere  security  for  its  payment.  The  holder  of  a  note 
may,  at  his  option,  ignore  the  security,  and  bring  his  action 
on  the  note  alone,  and  the  fact  that  the  mortgagor  has  sold 
the  mortgaged  property  to  another,  subject  to  the  mortgage  debt, 
does  not  affect  the  right  of  the  holder  to  pursue  the  personal 
remedy.  Lichty  v.  McMartin,  11  Kan.  565 ;  Jones,  Mortg.  1220. 
The  fact  that  the  purchaser  of  the  property  assumed  the  mort- 
gage debt  does  not  affect  the  personal  liability  of  the  makers  of 
the  notes,  unless  there  has  been  an  agreement  to  release  them; 
and  no  release  is  claimed.     *     *     * 

Liabilities  of  Transferee. 

PATCH  V.  LORING. 

17  Pick.  336  (Mass.).     1836. 

Assumpsit.  The  declaration  contained  counts  for  use  and 
occupation,  and  for  money  had  and  received,  and  laid  out  and 
expended.     *     *    * 

To  support  the  first  count,  the  plaintiff  introduced  a  mortgage 
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deed  from  Dana  Sherman  to  the  plaintiff,  dated  November  23, 
1830,  conveying  to  him  a  building  situated  on  the  defendant's 
land,  which  Sherman  was  then  erecting  for  the  purpose  of  roll- 
ing sheet  lead,  together  with  the  flume  and  water  wheels,  to 
secure  the  payment  of  the  sum  of  $200  vsdth  interest  in  six 
months,  according  to  the  tenor  of  Sherman's  note  to  the  plain- 
tiff of  the  same  date.  It  was  stipulated  in  the  deed,'  that  Sher- 
man should  have  the  use  and  occupation  of  the  building  for 
the  term  of  one  year.  On  the  same  or  next  day,  the  agent  of 
the  plaintiff  entered  the  building  and  the  mortgaged  property 
was  formally  delivered  to  him  by  Sherman.  Sherman  continued 
to  occupy  the  building  according  to  the  stipulation  in  the  mort- 
gage deed,  till  July  1,  1831,  when  he  left  it,  and  the  defendant 
took  possession  of  the  mortgaged  property;  and  the  defendant 
had  retained  possession  thereof  ever  since. 

The  defendant  introduced  a  mortgage  deed  of  the  same  prop- 
erty from  Sherman  to  him,  of  the  same  date  with  the  mortgage 
to  the  plaintiff.  It  was  proved,  however,  that  it  was  made 
subsequently  to  the  mortgage  to  the  plaintiff;  and  that  it  was 
agreed  between  Sherman  and  the  defendant,  that  the  plaintiff's 
deed  should  have  precedence.  The  defendant  also  introduced 
in  evidence  another  mortgage  from  Sherman  to  him,  dated 
February  23,  1831,  of  the  same  and  other  property,  and  a 
release  thereof  from  Sherman  to  him,  dated  June  22,  1831. 

The  amount  of  the  plaintiff's  claim  was  deducted  from  the 
estimated  value  of  the  property  paid  by  the  defendant  to  Sher- 
man.    *     *     * 

SHAW,  C.  J.  It  appears  to  us  quite  impossible  to  maintain 
this  action  for  use  and  occupation.  The  evidence  does  not 
show,  that  the  relation  of  landlord  and  tenant  ever  subsisted 
between  the  plaintiff  arid  the  defendant.  There  was  certainly 
no  express  agreement  of  hiring  and  letting,  and  the  ease  does 
not  disclose  facts  from  which  such  agreement  can_be  implied. 
The  plaintiff  took  a  mortgage  of  Sherman,  on  a  certain  building, 
erected  upon  the  land  of  the  defendant,  as  of  personal  property, 
before  the  statute  upon  the  subject  of  mortgages  of  personal 
estate.  This  was  accompanied  with  a  stipulation,  that  the  mort- 
gagee should  remain  in  possession  for  one  year.  Subsequently 
on  the  same  day,  Sherman  the  owner  made  anothet  mortgage, 

702 


LEADING  ILLUSTRATIVE  CASES  53 

on  the  same  building,  to  the  defendant,  and  afterwards  included 
the  same  with  personal  property  in  a  second  mortgage  to  the 
defendant;  and  still  later,  for  a  valuable  consideration,  the  de- 
fendant took  a  release  and  conveyance  of  the  whole  property 
to  himself.  It  does  not  appear,  that  after  the  time  limited  in 
the  original  mortgage,  during  which  Sherman  was  to  remain 
in  possession  by  the  terms  of  the  mortgage,  the  plaintiff  ever 
entered  upon  the  building,  either  for  the  purpose  of  using  it 
on  the  defendant's  land,  or  of  removing  it,  if  he  had  a  right 
to  do  either.  It  is  impossible  from  these  facts  to  raise  an  implied 
promise,  on  the  part  of  the  defendant,  to  pay  the  plaintiff  for 
the  use  of  this  building.  In  truth,  the  building  as  well  as  the 
land  were  his  own,  subject  only  to  a  mortgage  to  the  plaintiff. 
It  would  seem  difficult  to  extend  this  right,  beyond  that  of  re- 
moving the  building  from  the  defendant's  soil. 

The  claim  for  money  had  and  received  is  probably  founded 
in  the  supposed  agreement,  arising  from  the  arrangements  be- 
tween Sherman  and  the  defendant,  that  he,  the  defendant,  would 
pay  the  plaintiff  the  amount  of  the  debt  secured  by  this  mort- 
gage. Whether  in  point  of  law  here  was  such  constructive 
priority  as  would  be  sufficient  to  maintain  assumpsit,  and 
whether,  if  the  facts  were  proved,  they  would  maintain  the  action, 
on  the  second  count,  we  think  there  is  no  occasion  to  consider, 
because  there  is  no  evidence  to  establish  the  fact.  The  evidence 
is  full,  that  the  conveyance  was  taken  by  the  defendant,  subject 
to  the  plaintiff's  mortgage,  and  that  the  amount  of  the  plaintiff's 
debt  was  deducted  Trom  the  estimated  value  of  the  estate  as 
paid  by  the  defendant  to  Sherman.  If  therefore  Sherman  had 
been  compelled  to  pay  his  note  to  the  plaintiff,  on  the  personal 
security,  the  defendant,  in  virtue  of  his  agreement,  would  prob- 
ably be  bound  to  reimburse  and  indemnify  him.  But  there 
seems  to  be  nowhere  in  ,these  proceedings  any  promise  or  under- 
taking on  the  part  of  the  defendant,  to  pay  the  plaintiff.  The 
debt  x)f  the  plaintiff  is  only  alluded  to,  as  constituting  a  charge 
or  lien  upon  the  property  conveyed  to  the  defendant,  thereby 
pro  tanto  diminishing  its  value.  We  are  therefore  of  opinion, 
that  the  action  cannot  be  maintained  upon  either  count,  and 
that  judgment  must  -be  entered  on  the  non-suit. 
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Transfer  to  Mortgagee. 

DBLANCEY  v.  FINNEGAN. 

86  Minn.  255,  90  N.  W.  387.    1902. 

START,  C.  J.  *  *  *  The  contention  of  the  plaintiff  is, 
in  effect,  that  the  husband's  equity  of  redemption  in  the  land 
was  never  extinguished,  and  that  the  deed  of  the  land  from 
him  and  his  wife  to  the  insurance  company,  the  mortgagee, 
was  but  a  change  in  the  form  of  the  security  for  the  payment 
of  its  debt,  and  that  the  case  falls  within  the  doctrine,  "Once  a 
mortgage  always  a  mortgage."  This  precept,  however,  has  no 
application  to  a  future  contract  between  the  mortgagor  and 
mortgagee  for  the  purchase  of  the  mortgagor's  right  of  redemp- 
tion. The  mortgagee  may  always  purchase  from  the  mortgagor 
his  right  of  redemption,  for  a  fair  consideration,  if  the  transaction 
is  untainted  by  any  oppression  or  advantage  taken  by  the  mort- 
gagee of  the  necessities  of  the  mortgagor.  Equity  will  scan  sales 
of  the  equity  of  redemption  with  jealous  care,  and  require  their 
fairness  to  be  clearly  established.  Niggeler  v.  Maurin,  34  Minn. 
118,  24  N.  W.  369;  Marshall  v.  Thompson,  39  Minn.  137,  39 
N.  W.  309 ;  Bradbury  v.  Davenport,  114  Cal.  593,  46  Pac.  1062, 

55  Am.  St.  Rep.  105,  and  notes.  Now  it.  is  obvious  from  the 
documentary  evidence  herein  that  the  mortgagee  in  this  case  did 
purchase  the  mortgagor's  equity  of  redemption  in  the  land,  and 
that  the  deed,  lease,  and  option  to  purchase  the  land  were  in- 
tended to  effect  such  purchase  and  sale,  and  were  so  understood 
by  aU  the  parties  thereto.  Was  the  contract  of  purchase  for  a 
fair  consideration,  and  free  from  any  oppression  or  advantage 
taken  by  the  mortgagee  of  the  necessities  of  the  mortgagor? 
This  question  must  be  considered  from  the  view  point  of  the 
facts  as  they  existed  at  that  time,  and  not  as  they  were  five  years 
later,  when  prosperity  had  come  to  brighten  and  bless,  and  the 
land  had  materially  increased  in  value.  At  the  time  of  the 
sale  of  the  equity  of  redemption  the  principal  of  the  mortgage 
was  more  than  a  year  past  due.  No  interest  had  been  paid  for 
four  years,  no  taxes  for  seven  years,  and  the  land  was  worth 
no  more  than  the  liens  upon  it.  The  mortgagee  had  the  right, 
legally  and  ethically,  to  foreclose  its  mortgage,  and  was  about 
to  do  so.    All  there  was  in  the  land  for  the  mortgagors  was  what 
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they  might  realize  from  cropping  it  during  the  year  allowed 
for  redemption.  There  was  also  left  to  them  the  possibility  that 
if  the  crop  proved  to  be  bountiful  and  they  obtained  a  good 
price  therefor,  they  might  be  able,  from  the  proceeds  of  the 
crop  and  what  they  could  borrow  on  the  land,  to  redeem  from 
the  insurance  company's  foreclosure  sale.  But  a  foreclosure 
would  only  add  to  their  burdens.  The  contract  for  the  purchase 
of  the  equity  of  redemption  secured  to  the  mortgagors  a  can- 
cellation of  their  debt,  and  a  surrender  of  the  notes  evidencing 
it,  the  free  use  of  the  land  for  the  then  coming  cropping  season, 
and  the  option  to  purchase  the  land,  at  any  time  before  the  ex- 
piration of  the  lease,  for  just  the  amount  the  insurance  company 
had  invested  in  the_  land,  without  any  obligation  on  their  part 
to  make  such  purchase.  In  short,  the  contract  secured  to  the 
mortgagors  all  the  rights  and  equities  they  would  have  had  if 
the  sale  had  not  been  made  and  the  mortgage  had  been  fore- 
closed, and  more.  The  sale  was  for  a  fair  consideration,  and 
was  untainted  by  any  oppression  or  advantage  taken  of  the 
necessities  of  the  mortgagors. 
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CHAPTER  XI. 

ADMINISTRATION  OF  ESTATES. 

On  the  Death  of  the  Mortgagor. 

PLIMPTON  V.  FULLER. 

11  AUen  139  (Mass.).    1865. 

Bill  in  equity  in  the  nature  of  a  bill  of  interpleader,  by  the 
executors  of  the  will  of  Francis  W.  Fuller,  setting  forth  a 
copy  of  the  testator's  will,  which  contained  the  following  devise: 

"I  give,  bequeath  and  devise  to  my  father,  Warren  Fuller, 
and  to  my  mother,  Eliza  B.  Fuller,  their  heirs  and  assigns,  aU 
the  right,  title,  and  interest  which  I  own  in  the  homestead  now 
occupied  by  my  said  father,  "Warren  Fuller,  excepting  that  my 
aunts,  Eliza  Fuller  and  Hannah  Fuller,  are  to  have  free  and 
undisturbed  possession  of  the  old  house,  with  all  the  privileges 
they  have  heretofore  had,  except  that  of  cutting  off-^ood." 

The  will  also  contained  various  devises  and  legacies  of  money, 
and  gave  the  residue  of  the  personal  estate  to  his  wife,  "after 
the  payment  of  all  my  just  debts,  legacies  and  charges  against 
my  estate. ' '  The  bill  further  set  forth  that  the  land  described 
in  the  devise  above  quoted  was  subject  to  a  mortgage  by  the 
testator  to  secure  his  promissory  note  for  $1,666.67,  with  interest 
payable  semi-annually;  that  the  testator  paid  the  interest  on 
this  debt  as  it  became  due,  up  to  the  time  of  his  death,  in 
January,  1864;  that  since  his  death  no  interest  had  been  paid, 
that  the  legacies  of  money  amounted  to  $4,300,  and  the  assets, 
exclusive  of  specific  devises  and  bequests,  to  about  $5,541,  and 
praying  that  the  several  defendants,  who  were  the  widow  and 
legatees  of  the  testator,  might  be  decreed  to  interplead,  and  that 
it  might  be  determined  by  whom  the  mortgage  debt  should  be 
paid.  These  facts  were  all  admitted  by  the  several  parties  who 
appeared  as  defendants. 

GRAY,  J.  The  general  rule  of  law,  in  the  absence  of  any 
expressed  intent,  is  that  debts  contracted  by  the  testator,  al- 
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though  secured  by  mortgage,  are  to  be  paid  out  of  his  personal 
property  to  the  exoneration  of  his  real  estate.  Seaver  t.  Lewis, 
14  Mass.  83 ;  Hewes  v.  Dehon,  3  Gray,  205.  In  this  case,  the 
expressed  intent  accords  with  the  general  rule.  The  gift  of  the 
personal  property  to  tbe  widow  is  in  terms  postponed  to  the 
payment  of  all  debts,  legacies,  and  charges  against  the  estate. 
In  the  devise  of  tlie  homestead  to  the  father,  the  use  of  the 
words  restricting  it  to  the  testator's  right,  title  and  interest 
is  accounted  for  by  the  outstanding  right  of  dower  in  his 
mother,  if  not  by  a  life  estate  in  his  aunts.  The  direction  to 
sell  other  real  estate  has  no  tendency  to  charge  this.  The 
manifest  intention  of  the  testator  was  to  devise  to  his  father 
the  homestead  which  had  once  been  his,  -subject  only  to  his 
wife's  right  of  dower,  and  to  the  possession  for  life  of  the 
testator's  maiden  aunts.  The  personal  property  is  therefore 
to  be  applied  to  the  discharge  of  the  mortgage. 

Decree  accordingly. 


Where  the  Mortgage  Preceded  the  Acquisition. 
HOFF'S  APPEAL. 

24  Pa.  St.  200.    1855. 

WOODWARD,  J.  The  testator  devised  to  his  wife,  the  ap- 
pellant, for  life,  the  house  in  which  he  dwelt  on  Chestnut  street, 
together  with  the  policy  of  insurance  and  furniture.  When  he 
purchased  the  house  ia  1847,  there  was  a  mortgage  resting  on 
it  for  $8,400,  made  by  a  former  owner,  and  his  will  is  silent 
in  regard  to  the  payment  of  the  mortgage.  The  executors  paid 
it  off  out  of  the  personalty,  and  took  an  assignment;  but  the 
creditor  and  the  Court  of  Common  Pleas  refused  to  allow  them 
a  credit  for  it  on  the  ground  that  the  widow  took  the  estate 
cum  onere,  and  that  she  must  pay  the  mortgage.  She  appeals, 
and  the  question  is  whether  the  mortgage  is  chargeable  on  her 
estate  or  on  the  personalty. 

*  *  *  B\it  how  is  it  where  the  estate  comes  to  the  devisor 
encumbered  by  a  mortgage  made  by  a  former  owner  ?  If  it  come 
by  descent  or  devise,  and  the  testator  has  done  no  act  to  make 
the  debt  his  own,  his  devisee  will  take  the  estate  cum  onere,  and 
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the  executors  are  not  chargeable  with  the  mortgage ;  and  the  rule 
is  the  same  even  where  the  testator  has  purchased  the  estate, 
if  he  have  had  no  connection,  or  contract,  or  communication 
with  the  mortgagee,  and  have  done  no  act  to  show  an  intention 
to  transfer  the  debt  from  the  estate  to  himself.  What  dealings 
will  have  the  effect  to  make  the  mortgage  his  own  debt,  have 
been  debated  in  a  great  variety  of  cases,  several  of  which  counsel 
have  cited  in  their  paper-books.  It  seems  that  paying  the  mort- 
gagee a  higher  rate  of  interest,  and  indemnifying  the  vendor 
against  the  mortgage,  both  which  occurred  in  this  case,  are 
not  such  acts  on  the  part  of  the  purchaser  as  make  him  per- 
sonally liable  for  the  mortgage  debt.  Shafto  v.  Shafto,  2  Cox's 
P.  W.  664;  Woods  V.  Huntingford,  3  Ves.  128. 

The  court  below  ruled  the  question  on  this  ground.  The 
learned  judge  said,  it  must  appear  that  he  (the  testator)  has" 
done  some  act  by  which  he  has  made  himself  directly  liable 
to  the  owner  of  the  encumbrance;  and  then  he  ruled  that  the 
evidence  submitted  to  the  auditor  was  insufficient  to  shift  the 
obligation  from  the  real  to  the  personal  fund.  We  agree  that 
some  act  must  be  shown,  indicative  of  an  intention  to  take 
the  mortgage  upon  himself,  and  the  court  were,  perhaps,  right 
in  setting  aside  the  evidence  of  payment  of  an- increased  rate 
of  interest,  and  certainly  right  in  disregarding  the  declarations  of 
the  testator,  made  to  persons  having  no  interest  in  the  subject ; 
but  they  overlooked  one  important  and  decisive '  fact,  which 
was  in  full  proof  before  the  auditor,  to  wit,  that  Hoff  purchased 
not  merely  the  equity  of  redemption  in  this  house  and  lot, 
but  the  entire  interest,  and  that  the  mortgage  formed  part  of 
the  price  of  the  estate.  The  proof  was  that  he  bought  of  William 
Reynolds  and  wife  for  $13,900;  that  he  paid  $5,500,  which, 
with  this  mortgage  of  Elmes  to  Harvey  for  $8,400,  was  "in  full 
the  consideration  for  the  premisesr"  The  receipt  of  Reynolds, 
indorsed  on  his  deed  to  Hoff,  stipulates,  moreover,  that  the  said 
mortgage  and  the  interest  due,  and  to  grow  due,  thereon  are 
to  be  paid  by  the  said  Joh'n  Hoff.     *     *     * 

If  then  Hoff,  in  his  purchase  of  Reynolds,  made  himself  liable 
to  the  mortgagee  in  any  form  of  action,  how  can  we  hesitate 
to  call  the  mortgage  his  debt  ?  It  is  of  no  consequence  that  the 
mortgagee  was  not  a  party  to  the  dealings  between  Hoff  and 
Reynolds,  for  it  is  a  rudimental  principle,  that  a  party  may 
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sue  on  a  promise  made  on  sufficient  consideration  for  his  use 
and  benefit,  though  it  be  made  to  another  and  not  to  himself. 
It  is  equally-  unimportant  that  the  mortgagee's  remedies  against 
the  land  remained  unimpaired.  The  question  before  us  does 
not  touch  the  specific  lien  of  the  mortgage,  but  the  personal 
liability  of  the  purchaser.  He  made  himself  liable  to  his  vendor 
and  to  the  mortgagee,  and  he  retained  purchase-money  enough 
in  his  hands  to  indemnify  himself.  That  money  belonged  to 
the  mortgagee,  and  I  hold  he  might  have  recovered  it  in  as- 
sumpsit if  not  in  covenant;  but,  not  being  paid  in  the  lifetime 
of  Hoff,  his  personal  estate  had  the  benefit  of  it,  and  it  went 
into  the  hands  of  his  executors  for  the  payment,  first  of  all, 
of  his  "lawful  debts."  He  had  no  debt  more  lawful  than  this 
mortgage,  and  there  is  great  precision  in  the  equitable  principle 
which  devotes  that  money  in  the  executor's  hands  to  the  satis- 
faction of  this  debt. 

But  that  principle  is  applicable  only  when  there  is  no 
controlling  testamentary  intention  expressed.  If  it  were  de- 
dueible  from  the  whole  will,  that  the  testator  meant  his  widow 
should  pay  the  mortgage  out  of  her  life  estate,  we  should  be 
obliged  to  say  so — for  the  will  is  the  law  of  his  estate.  But  no 
such  intention  is  manifest. 

It  is  clear,  however,  beyond  all  doubt,  that  he  meant  the  bulk 
of  his  personal  estate  should  go  to  legatees  in  the  form  of  pecuni- 
ary legacies;  and  it  seems  to  be  settled  that  the  devisee  of  a 
mortgaged  estate  is  not  entitled  to  be  exonerated  out  of  personal 
estate  specifically  bequeathed.  O'Neal  v.  Mead,  1  P.  W.  693. 
And  the  same  rule,  it  has  been  decided,  extends  to  pecuniary 
legacies.  .Lutkins  v.  Lee,  Cases  in  Time  of  Talbot,  3 ;  Hamilton 
V.  Morely,  2  Ves.  Jr.  65.  In  Ruston  v.  Ruston,  2  D.  243,  s.  e. 
2  Y.  54,  we  have  a  discussion  of  many  of  the  principles  I  have 
adverted  to ;  and,  under  a  devise  of  mortgaged  premises,  it  was 
held  that  the  personal  estate  of  the  testator  shall  not  go.  in  ease 
of  the  mortgaged  premises,  so  far  as  to  defeat  specific  or  ascer- 
tained pecuniary  legacies,  or  any  part  thereof; — aliter  of  the 
legacies  of  the  residuum. 

On  this  ground  the  decree  of  the  court  can  be  sustained  so 
far ,  as  the  ascertained  legacies  under  the  will  are  concerned, 
but  not  as  to  the  residujimj  and  the  auditor's  report  shows 
that  there  will  be  residuum,  though  not  of  sufficient  amount  to 

709 


60  LAW  OP  MORTGAGES 

pay  off  the  mortgage.  Whatever  there  is  must  be  applied  to  the 
mortgage  in  ease  of  the  widow's  life  estate.  The  auditor  dis- 
tributed this  under  the  13th  clause  of  the  will ;  but  so  much  of 
the  decree  as  sustains  this  distribution  must  be  reversed.  If 
that  clause  be  regarded  as  a  bequest  of  additional  legacies,  it 
is  so  general  and  indefinite  in  terms  as  not  to  exempt  the  portion 
of  the  estate  to  which  it  applies  from  contribution  to  the  mort- 
gage.   •    *    • 
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THE  MORTGAGE  DISCHARGE 

CHAPTER  XII. 

PAYMENT  OF  THE  DEBT. 

What  Constitutes  Payment. 

BROWN  V.  CORIELL. 

50  N.  J.  Eq.  753,  26  Atl.  915.    1893. 

*    •    • 

REED,  J.  The  undisputed  facts  in  this  case  are  these: 
One  Peter  V.  Conover  had  married  a  daughter  of  one  Stephen 
Brown,  senior.  Peter  V.  Conover  was  indebted  to  his  wife. 
He  was  also  indebted  to  his  father-in-law,  Stephen  Brown, 
senior.  "While  so  indebted,  he  became  a  defendant  in  an  action 
brought  against  him  as  surety  on  the  bond  of  a  third  person. 
In  view  of  this  proceeding  against  him,  he  wished  to  secure 
his  wife  and  father-in-law.  This  purpose  was  accomplished  in 
this  way:  Conover  gave  a  mortgage  upon  his  real  estate,  to  his 
father-in-law,  for  the  amount  of  both  debts.  The  father-in-law 
gave  his  own  promissory  note  to  Mrs.  Conover  for  the  amount  oi 
her  claim  against  her  husband.  Mrs.  Conover  and  her  father 
-died.  When  she  died,  she  held  the  note  mentioned.  There 
was  also  found,  after  her  death,  another  note  for  $1,000,  made 
by  Stephen  Brown,  senior,  and  payable  to  Mrs.  Conover. 

The  bill  in  the  present  suit  was  filed  by  Peter  V.  Conover, 
as  the  administrator  of  his  deceased  wife,  against  the  executors 
of  Stephen  Brown,  senior.  The  bill  prays  that  the  mortgage 
made  by  Peter  V.  Conover  to  his  father-in-law,  Stephen  Brown, 
senior,  to  secure  the  debts  mentioned,  may  be  decreed  to  be  the 
property  of  the  complainant,  as  administrator  of  his  wife ;  also, 
that  the  two  promissory  notes  made  by  Stephen  Brown,  senior, 
to  his  daughter,  Mrs.  Conover,  may  be  surrendered  to  th,e  com- 
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plainarit,  or  that  the  amount  due  on  such  instruments,  or  pay- 
ments received  upon  them  may  be  decreed  to  be  paid  to  the 
complainant;  also,  for  a  discovery  of  all  notes,  securities  or 
obligations  made  by  Stephen  Brown,  senior,  to  Ann  E.  Conover, 
which  the  defendants  may  have  or  know  of. 

Peter  V.  Conover  having  died,  Abner  S.  Coriell  was  appointed 
administrator  de  bonis  non  of  Ann  E.  Conover.     «     *     * 

We  are  of  the  opinion  that  the  facts  in  this  case  show  no 
equitable  ground  upon  which  this  decree  can  stand.  In  the 
first  place,  the  conclusion  which  we  draw  from  the  testimony  is, 
that  the  transaction  between  the  three  persons,  Peter  V.  Con- 
over, his  wife,  Ann  E.  Conover ,^  and  Stephen  Brown,  senior, 
as  a  part  of  which  the  first-mentioned  note  was  given,  was  a 
novation.  The  husband  assumed  the  position  of  debtor  to  his 
father-in-law  for  the  amount  of  his  debt  to  his  wife,  and  secured 
his  father-in-law  by  mortgage.  The  father  assumed  the  position 
of  debtor  to  his  daughter  in  consideration  of  this  security  given 
him  by  the  husband.  The  wife  and  daughter  accepted  the  note 
of  the  father  and  discharged  her  husband. 

A  legal  obligation  sprang*"  into  existence,  from  father  to 
daughter.  The  note  given  by  him  to  her  was  not  a  mere  memo- 
randum of  the  amount  of  her  interest  in  the  husband's  mort- 
gage. It  was  a  legal  debt,  and  its  creation  left  in  her  father 
the  legal  title  to  the  entire  amount  of  the  mortgage.  The  right 
to  collect  this  note  in  a  court  of  law,  upon  the  death  of  the 
payee,  passed  to  her  husband  as  her  administratot.  The  right 
to  collect  the  amount  of  the  mortgage  from  Conover,  the  hus- 
band, passed  upon  the  death  of  Stephen  Brown,  senior,  to  his 
executors. 

In  this  condition  of  affairs,  no  jurisdiction  in  a  court  of  equity 
to  seize  upon  the  note  and  the  mortgage  existed.  The  right  of 
the  administrator  to  enforce  the  collection  of  the  note,  in  an 
action  at  law,  was  complete.  The  authority  to  enforce  the 
mortgage  against  Conover  personally  was  a  distinct  affair.  Even 
if  the  parties  to  the  note  and  to  the  mortgage  were  identical, 
an  insuperable  objection  to  this  decree  would  be  presented,  for 
it  is  perceived  that  the  suit  would  amount  to  an  attempt  to 
redeem  the  mortgage  by  setting  off  this  note  against  the  mort- 
gage. Now  it  is  entirely  settled  in  this  state,  that  in  a  suit 
instituted  to  foreclose  a  mortgage,  the  defendant  cannot  set  off 
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any  demand  he  may  have  against  the  mortgage  debt.  This  rule 
rests  upon  the  ground  that  such  a  suit  is  not  a  personal  action, 
but  a  proceeding  in  rem.     *     *    * 

It  follows,  as  a  matter  of  course,  that  such  a  set-off  cannot 
be  accomplished  by  a  suit  by  the  mortgagee  to  redeem  by  apply- 
ing such  an  independent  personal  demand  upon  the  mortgage. 


Effect  of  Payment. 

ROBINSON  V.  CROSS. 

22  Conn.  171.     1852. 

This  was  a  bill  in  chancery,  brought  by  Nathaniel  P.  Robin- 
son, against  John  H.  Cross  and  Benjamin  Pomeroy.  The  facts 
stated  in  the  bill  were  substantially  as  follows:  The  plaintiff 
and  defendants  were  joint  owners  of  three  several  tracts  of 
land  described  therein,  and  seised  of  the  same,  as  tenants  in  fee 
and  in  common, — ^the  plaintiff  owning  two  undivided  fifths,  and 
the  defendants  three'  undivided  fifths  thereof.  On  the  2d  of 
March,  1849,  the  defendant,  CrcJss,  being  the  holder  of  certain 
notes,  made  by  the  plaintiff,  and  secured  by  a  mortgage  of  the 
plaintiff's  two-fifths  of  said  land,  brought  his  bill  to  the  superior 
cotirt,  to  foreclose  the  plaintiff's  equity  of  redemption  in  the 
mortgaged  premises.  The  prayer' of  the  bill  was  granted,  and  the 
first  Monday  of  December,  1849,  was  the  time  fixed  for  redeeming 
the  premises.  On.  the  17th  of  August,  1847,  the  plaintiff 
tendered  and  paid  to  Cross,  the  amount  due  him  on  said  notes, 
according  to  the  finding  of  the  court.  He  then  demanded  of 
Cross,  a  release  of  the  interest  mortgaged  to  him  by  the  plaintiff, 
which  Cross  refused  to  execute.     *     *     * 

The  bill  then  prayed,  that  the  defendants  (if  it  should  appear 
that  said  Cross  had  acquired  any  title  at  law,  to  said  two-fifths 
of  said  premises)  should  be  compelled  to  release  and  quit-claim 
the  same  to  the  plaintiff ;  and  further,  that  partition  should 
b6  made  of  said  premises, -between  the  plaintiff  and  defendants. 
*  *  *  A  demurrer  to  the  bill  was  'filed,  at  the  term  to  which 
it  was  brought,  on  the  ground,  that  it  was  multifarious;  and 
also,  that  the  matters  siet  forth  did  not  entitle  the  plaintiff  to 
the  relief  sought. 

STORRS,  J.    The  plaintiff,  by  his  biU,  seeks  first,  a  release 
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from  the  defendant  Cross,  of  the  interest  in  the  land  mortgaged 
to  him  by  the  plaintiff ;  secondly,  a  partition  of  the  land  between 
him  and  the  defendants ;  and  thirdly,  an  injunction  restraining 
the  defendants  from  dispossessing  him  of  two-fifths  of  the  land 
recovered  by  the  latter,  in  the  action  of  ejectment. 

Upon  the  piayment,  by  the  plaintiff,  of  the  sum  decreed  to 
be  paid  by  him,  on  his  mortgage  to  the  defendant  Cross,  the 
latter  became  the  bare  trustee  for  the  plaintiff,  of  the  interest 
so  mortgaged,  which  was  two  undivided  fifths  of  the  land;  and 
it  was  his  duty,  when  requested  by  the  plaintiff,  to  release  to 
the  latter  that  interest.  As  nothing  has  since  occurred,  to  change 
the  relation  between  them.  Cross  still  remains  such  trustee,  and 
the  same  duty  rests  on  him.  The  plaintiff  is,  therefore,  entitled 
to  a  decree  that  Cross  shall  release  to  him  such  interest  or  to  a 
decree,  by  which  the  legal  title  to  the  said  two-fifths  shall  be 
directly  vested  in  the  plaintiff;  which  latter  course  we  deem 
most  advisable  in  this  ease.  It  is  more  simple  and  direct  than 
the  other,  and  has  been  more  commonly  taken,  since  the  passing 
of  the  statute,  giving  that  power  to  courts  of  equity,  especially 
where  the  object  is  merely  to  transfer  a  legal  title;  and  it 
would  moreover,  in  this  instance,  expedite  a  partition  of  the 
land  between  the  plaintiff  and  the  defendants,  to  which,  in  our 
opinion,  the,  former  is  entitled,  and  take  away  all  color  from  the 
©"bjection  sometimes  urged  against  that  proceeding,  on  the 
ground  of  the  parties  having  only  an  equitable  title.  Whichever 
of  these  modes  of  transfer  is  adopted,  we  see  no  good  reason 
why  such  an  objection  ought  to  prevail  in  a  court  of  equity, 
nor  has  any  authority  been  adduced  in  support  of  it,  in  a  case 
like  the  present,  where  the  legal  title  of  the  whole  land  is  in 
the  defendants,  but  one  of  them  is  the  bare  trustee  of  a  certain 
proportion  of  it  for  the  plaintiff,  and  there  are  no  circumstances 
which  can  produce  any  possible  injustice  or  inconvenience  to 
either  of  them,  from  a  separation  of  their  interests. 

Application  of  Payments. 

PENNSYLVANIA  COAL  CO.  v.  BLAKE. 

85  N.  T.  226.    1881. 

[Action  of  foreclosure.  A  question  arose  of  the  payment  of 
oertain  notes.    The  defendant  sent  checks  to  the  holder  of  the 
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notes  for  their  payment.  The  holder  objected.  In  a  later  inter- 
view Blake  expressed  his  desire  that  the  cheeks  should  be 
applied  to  the  payment  of  such  note;  said  Hoyt  insisted  that 
they  ought  to  be  applied  upon  the  open  account;  said  Blake 
did  not  then  expressly  assent  to  the  application  on  the  open 
account;  Mr.  Hoyt  in  the  interview  told. Mr.  Blake  that  if  he 
insisted  upon  it,  the  checks  should  be  applied  npon  the  note, 
but  if  such  application  was  made,  the  plaintiff's  account  with 
the  firm  would  be  closed,  and  payment  of  the  matured  open 
account  expected,  and  that  the  plaintiff  would  no  longer  sell  the 
firm  coal  on  credit;  with  these  expressions  of  their  wishes  and 
intentions  as  to  the  application  of  those  checks,  the  interview 
terminated,  neither  expressly  assenting  to  or  refusing  the  wish 
of  the  other  as  to  such  application.  No  subsequent  direction 
was  given  by  Mr.  Blake  as  to  such  application;  he  made  no 
demand  for  the  note;  the  firm  continued  to  purchase  coal  of 
the  plaintiff,  and  the  plaintiff  continued  to  deliver  coal  to  them 
on  credit  and  open  account ;  soon  after  such  interview  the  plain- 
tiff gave  the  firm  credit  on  its  books  for  the  amount  of  such 
checks  as  a  payment  on  the  open  account,  and  delivered  to  the 
firm  receipted  vouchers  showing  such  application;  such  note 
remained  in  the  possession  of  the  plaintiff  uncalled  for  by  said 
firm  or  said  Blake ;  the  plaintiff  applied  such  checks  to  the  open 
account  and  not  upon  the  note ;  the  plaintiff  inferred  the  assent 
of  said  firm  and  of  each  member  thereof  to  such  application,  and 
said  firm  and  each  member  thereof  did  acquiesce  therein.] 

F0L6ER,  C.  J.  The  second  point  made  by  the  appellant 
is  that  one  of  the  notes  given  on  the  extension  was  paid  by  the 
principals,  and  that  the  land  is,  by  so  much  as  the  amount  of 
that  note,  relieved  from  the  lien  of  the  mortgage.  The  difficulty 
in  upholding  this  position  is  in  the  facts.  Doubtless  it  was  the 
purpose  of  the  principals,  when  they  went  to  the  creditor  with 
the  checks,  that  the  note  should  be  paid.  They  never  made  the 
positive  offer  of  them  to  the  plaintiff  to  that  end,  in  such  way  as 
that  the  plaintiff  must  take  them  for  that  explicit  purpose  or 
reject  them.  If  the  principals  had  insisted  that  the  checks 
should  be  applied  in  payment  of  the  notes,  they  would  have 
been;  but  upon  being  given  their  option  to  have  them  thus 
applied  and  their  credit  on  open  account  stopped,  or  applied 
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on  open  account  and  their  credit  thereon  continued,  they  pre- 
ferred the  latter.  The  creditor  recognized  the  right  of  the 
debtors  to  apply  where  they  chose,  and  but  exercised  its  right 
to  urge  and  convince  to  a  different  application.  The  appellant, 
as  surety,  cannot  take  any  advantage  from  what  passed,  for 
there  was  never  an  application  to  the  notes  insisted  upon  by 
the  principals,  or  made  in  fact,  or  more  than  spoken  of,  and 
there  was  acquiescence  by  each  of  the  principals  in  the  course 
that  was  taken.  The  checks  were  not  received  as  a  payment; 
they  were  not  left  as  a  payment;  they  were  left  in  abeyance, 
their  ultimate  application  or  return  to  be  determined  after 
further  consideration.  Moreover,  by  the  subsequent  agreement, 
made  by  the  appellant,  the  note  is  treated  as  unpaid,  and  enters 
into,  and  the  subject-matter  thereof  is  part  of,  the  joint  debt 
of  the  principals,  assumed  by  the  appellant's  husband,  guaran- 
teed by  her  and  for  the  payment  of  which  she  pledged  her 
separate  estate.  This  agreement  was  made  on  good  considera- 
tion, expressed  in  the  instrument,  and  unless  the  agreements  of 
parties  who  are  married  women  are  to  be  nothing  more  sub- 
stantial than  summer  winds,  she  is  estopped  thereby.     *     *     * 
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CHAPTER  XIII. 

TENDER  OF  PAYMENT. 

What  is  a  Proper  Tender. 

HARRIS  V.  JEX. 

66  Barb.  232  (N.  Y.).    1873. 

By  the  Court,  LEARNED,  J.  This  is  an  action  for  the 
foreclosure  of  two  mortgages  executed  in  March,  1858,  by  the 
defendant  Poillon.  The  defendant  Poillon  subsequently  con- 
veyed the  premises  to  defendant  Jex.  The  conveyance  was  ex- 
pressly subject  to  the  mortgages;  but  Jex  did  not  personally 
assume  them. 

Jex  and  wife  alone  defended.  The  defense  proved  was  that 
on  the  1st  day  of  October,  1870,  and  before  the  commencement 
of  the  action,  the  defendant  Jex  tendered  the  amount  due  them 
in  legal  tender  notes. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  adjudging 
that  he  was  entitled  to  the  amount  of  the  mortgages  in  gold 
coin,  and  directing  a  sale  of  the  premises  to  raise  enough  to 
pay  the  gold  coin  and  premium.  Subsequently  the  plaintiff 
remitted  that  part  of  the  judgment  which  gave  the  premium, 
and  consented  to  a  reduction  thereof  accordingly. 

In  the  ease  of  Kortright  v.  Cady  (21  N.  Y.  343)  it  was  held 
that  a  tender  of  the  money  due  on  a  mortgage  discharged  the 
lien;  although  the  tender  was  not  subsequently  kept  good.  It 
is  plain  that  this  is  a  somewhat  harsh  principle;  and  it  should 
not  be  pressed  beyond  its  strict  limits.  It  rests  upon  the  familiar 
doctrine  that  the  bond  is  the  principal,  and  the  mortgage  is  the 
collateral.  Now  while  this  is  the  legal  principle,  yet  in  modern 
times  and  in  the  common  understanding  of  men,  a  contrary  view 
prevails.  It  is  the  security  on  the  land,  and  not  the  responsi- 
bility of  the  debtor,  to  which  men  look  in  taking  mortgages. 
The  facility  of  transferring  real  estate  and  mortgages  results, 
frequently,  in  ignoring  the  original  mortgagor,  and  treating  the 
lien  on  the  land  as  the  only  thing  of  real  value.    To  hold,  then, 
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that  a  mere  tender,  without  actual  payment,  is  a  discharge  of 
the  lien  may  sometimes  operate  very  xinjustly. 

It  is  important,  then,  to  inquire  who  has  the  right  to  make 
a  tender  which  shall  have  this  very  serious  effect.     *     *    * 

Now  certainly  it  would  not  be  claimed  that  a  mere  stranger 
to  the  contract  could  make  a  tender  of  the  debt  to  the  creditor 
which  would  have  any  validity.  And  such  a  tender,  that  is,  a 
tender  made  by  a  mere  stranger,  if  refused,  could  not  have  the 
effect  of  "payment  as  to  all  things  which  are  incidental  and 
accessorial  to  the  debt."  It  is  important  to  keep  this  in  view; 
that  is,  that  a  tender  cannot  be  made  by  a  mere  stranger  to  the 
contract,  so  as  to  oblige  the  creditor  to  accept  it. 

What  right  then  has  the  owner  of  the  equity  of  redemption 
who  has  not  assumed  the  debt  personally?  He  has  just  what 
the  name  which  designates  him  implies :  The  equity  of  redemp- 
tion. That  is,  he  has  the  right  to  redeem  the  land  from  the 
lien.  But  how  is  the  land  to  be  redeemed  from  the  lien  of  the 
mortgage  ?  Not,  I  suppose,  by  a  mere  tender  which  is  not  kept 
good,  but  by  actual  payment,  or  by  bringing  the  money  into 
court  for  the  purpose  of  payment.  The  mere  owner  of  the  equity 
of  redemption  owes  no  debt.  It  cannot  be  said  in  respect  to 
him  as  it  is  said  in  Kortright  v.  Cady,  at  p.  366,  "The  creditor 
by  refusing  to  accept  does  not  forfeit  his  right  to  the  very  thing 
tendered,  but  he  does  lose  all  collateral  benefits  and  securities." 
For  the  creditor,  if  he  refuses  to  take  the  money  from  the  owner 
of  the  equity  of  redemption,  cannot  recover  it  from  him.  It  is 
the  redemption  of  a  lien,  not  the  payment  of  a  debt,  which  his 
tender  is  to  accomplish.  There  is  no  debt,  at  least  from  him, 
and  therefore,  as  it  seems  to  me,  his  mere  tender  does  not  dis- 
charge the  mortgage  lien.  Hff  has  the  right  to  redeem ;  but  he 
must  redeem  by  actual  payment. 

But  there  is  a  further  consideration.  The  equity  of  redemp- 
tion was  in  this  case  conveyed  subject  to  the  payment  of  the 
mortgages.  '  The  land  was  thereby  made  the  primary  fund  for 
payment.  The  original  debtor  has  become  a  quasi  surety,  having 
a  right  to  insist  on  the  enforcement  of  the  debt  out  of  the  land. 
The  holder  of  the  equity  of  redemption  cannot  even  dispute  the 
validity  of  the  mortgage.  Freeman  v.  Auld,  44  N.  Y.  50.  The 
land,  or  so  much  as  is  necessary  is  (as  it  were)  appropriated  to 
the  payment  of  the  mortgages.     If  therefore,  under  such  cir- 
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enmstances  the  owner  of  the  equity  of  redemption  were  permitted 
to  discharge  the  lien  by  a  mere  tender  without  payment,  great 
injury  would  be  done.  For  instance,  in  the  present  case,  Jex 
took  the  land  subject  to  the  mortgages.  It  is  reasonable  to  sup- 
pose that  in  so  doing  he  deducted  their  amount  from  the  value 
of  the  land  agreed  upon.  The  land  then  is  primarily  liable  for 
the  debt.  That  is,  Poillon  has  a  right  to  insist  upon  the  collec- 
tion of  the  debt  first  out  of  the  land.  Now  if  by  a  mere  tender 
Jex  has  discharged  the  lien,  then  all  the  rights  of  the  mortgagee- 
seem  to  have  gone.  He  cannot  sue  Jex;  for  Jex  never  assumed 
the  debt.  He  cannot  enforce  the  lien ;  for  that,  by  the  supposi- 
tion, is  discharged.  He  cannot  sue  Poillon ;  for  by  the  discharge 
of  the  primary  fund  Poillon,  who  has  become  a  quasi  surety, 
must  be  released.  The  result  is,  that  Jex  retains  the  whole  of 
the  mortgage  for  which  he  has  paid  nothing,  and  the  mortgagee 
loses  his  debt. 

Unless  the  clearest  principles  of  law  require  it,  we  ought 
not  to  work  out  such  injustice. 

There  is  another  view  of  this  case. 

When  the  tender  was  made,  the  plaintiff  refused  it,  for  the 
reason  that  it  was  not  made  in  gold. 

At  that  time,  as  is  well  known,  by  the  decision  of  the  highest 
court  in- this  country,  such  a  contract  as  that  in  question  was 
payable  in  gold.  As  the  law  therefore  was  then  declared,  the 
plaintiff  was  not  obliged  to  accept  the  tender  which  was  made. 
We  should  be  very  reluctant  to  visit  on  the  plaintiff  any  in- 
jurious consequences  for  following  the  law  as  the  Supreme  Court 
of  the  United  States  has  declared  it  to  be. 

If  that  tribunal  has  since  laid  down  a  different  principle  it 
would  be  very  unjust  in  us  to  require  that  the  plaintiff  should 
have  had  sufficient  foresight  to  know  what  the  decisions  would 
be  in  1872.  At  the  most,  parties  are  only  required  to  know  the 
law  as  it  exists  at  the  time,  not  as  it  may  be  declared  afterwards. 

Judgment  affirmed. 

Tender  On  and  After  Law  Day. 
KORTRIGHT  v.  CADY. 
21  N.  Y.  343.    1860. 
Action  to  foreclose  a  mortgage. 
The  defendant  Cady  was  a  subsequent  grantee  of  the  equity 
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of  redemption.  He  averred  in  his  answer,  and  proved  on  the 
trial,  that,  after  the  money  jsecured  by  the  mortgage  haibecome 
due  and  the  stipulated  day  for  payment  had  passed,  he  tendered 
to  the  plaintiff  the  amount  due  for  principal  and  interest.  The 
plaintiff  refused  to  receive  it  unless  Cady  would  also  pay  certain 
taxes  upon  the  mortgaged  premises,  which  the  plaintiff  had 
discharged. .... 

It  was  held  that  Cady  was,,  for  reasons  unnecessary  to 
be  stated,  under  no  obligation ., to  pay  the  taxes,  and  the  easei 
stood  upon  the  naked  tender.  Cady  did  not  in  his  answer  allege 
a  readiness  still  to  pay  the  mortgage  debt,  or  that  it  was  paid 
into  court,  nor  did  he  offer  to  bring  it  into  court;  and  it  did 
not  appear,  from  the  finding  of  facts  or  otherwise,  that  he  in . 
any  way  kept  the  tender  good. 

The  plaintiff  had  the  usual  judgment  of  foreclosure,  and  for 
a  sale  of  the  mortgaged  premises.  Upon  appeal  by  the  defendant 
Cady,  this  judgment  was  affirmed  at  General  Term  in  the  First 
District ;  whereupon  he  appealed  to  this  Court. , 

COMSTOCK,  C-  J-  After  the  suit  was  commenced  to  fore- 
close the  mortgage,  Cady,  who  had  become  the  owner  of  the 
land,  tendered  the  amount  due,  with  the  costs,  which  being 
refused,  he  set  up  the  tender  in  his  answer,  in  bar  of  the  further 
maintenance  of  the  action.  The  only  question  in  the  case  is, 
whether  a  tender,  made  after  a  mortgage  is  due,  by  the  owner 
pf  the  lands  mortgaged,  discharges  the  lien. 

Forty  years  ago  this  question  was  fully  determined  by  the 
Supreme  Court  of  this  State,  in  the  case  of  Jackson  v.  Crafts, 
18  John.  110.  Mr.  Justice  Woodworth,  in  delivering  the  opinion 
of  the  court,  observed:  "From  the  nature  of  the  interest  the 
mortgagee  has,  there  is  no  necessity  of  a  reconveyance  by  him 
to  the  mortgagor  after  the  mortgage  has  been  paid.  "When 
that  is  done,  the  mortgagee  has  no  title  remaining  in  him  to 
convey,  and  consequently,  by  our  laws,  on  payment  of  the  money 
he  is  not  deemed  a  trustee,  holding  the  legal  estate  for  the 
benefit  of  the  mortgagor.  The  only  question,  then,  is,  whether 
tender  and  refusal  are  equivalent  to  payment."  Having  thus 
truly  stated  the  relation  between  mortgagor  and  mortgagee,  ac- 
cording to  the  law  as  it  was  then  and  has  been  ever  since  well 
settled  in  this  State,  he  cited  some  of  the  early  English  authori- 
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ties,  holding  that  a  tender  of  the  money  due  discharged  the  land 
from  the  lien.     *     *     * 

The  proposition  that  a  tender  of  the  money  due  on  a  mortgage 
made  at  any  time  before  a  foreclosure,  discharges  the  lien,  is 
the  logical  result  of  premises  which  are  admitted  to  be  true. 
Thesa  are,  that  the  mortgagor  has  the  same  right  after  as  before 
a  default  to  pay  his  debt,,  and  so  clear  his  estate  from  the 
incumbrance ;  and  that  payment"  being  actually  made,  the  lien 
thereby  becomes  Extinct.  -  We  have,  then,  only  to  apply  an  ad- 
mitted principle  in  the  law  of  tender,  which  is,  that  tender  is 
equivalent  to  payment  as  to  all  things  which  are  incidental 
and  accessorial  to  the  debt.  The  -creditor,  by  refusing  to  accept, 
does  not  forfeit  his  right  to  the  very  thing  tendered,  but  he 
does  lose  all  collateral  benefits  or  securities.  3  Johns.  Cas.  243 ; 
12  J.  R.  274;  6  Wend.  22;  6  Cow.  728;  Coggs  v.  Bernard,  2 
Lord  Ray.  R.  916.  Thus,  after  the  tender  of  a  money  debt, 
followed  by  payment  into  court,  interest  and  costs  cannot  be 
recovered.  The  instantaneous  effect  is  to  discharge  any  collateral 
lien,  as  a  pledge  of  goods,  or  the  right  of  distress.  It  is  not 
denied  that  the  same  principle  applies  to  a  mortgage,  if  the 
tender  be  made  at  the  very  time  when  the  money  is  due.  If 
the  creditor  refuses,  he  justly  loses  his  security.  It  is  impossible 
to  hold  otherwise,  although  the  tender  be  made  afterwards,  unless 
we  also  say  that  the  mortgage,  which  was  before  a  mere  security, 
becomes  a  freehold  estate  by  reason  of  the  default.  That  this 
is  not  true  has  been  sufficiently  shown. 

It  is  said  that  mortgagees  will  be  put  to  great  inconvenience 
if  at  any  period,  however  distant  from  the  time  of  maturity, 
they  must  know  the  amount  of  the  debt  and  accept  a  tender  on 
peril  of  losing  their  security.  The  force  of  this  argument  is  not 
perceived.  As  a  tender  must  be  unqualified  by  any  conditions, 
there  can  never  be  any  good  reason  for  not  accepting  the  sum 
offered,  whether  it  be  offered  when  it  is  due  or  afterwards.  By 
accepting  the  tender,  the  creditor  loses  nothing  and  incurs  no 
hazard.  If  the  sum  be  insufficient,  the  security  remains.  It  is 
only  by  refusing,  that  any  inconvenience  can  possibly  arise. 
But,  whatever  may  be  the  consequences  of  refusal,  the  creditor 
may  justly  charge  them  to  his  own  folly. 

The  judgment  of  the  Supreme  Court  must  be  reversed,  and  a 
new  trial  granted.     *     *     * 
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CHAPTER  XIV. 

REDEMPTION. 

Stipulations  Concerning  Redemption. 

BATTY  V.  SNOOK. 

5  Mich.  231.    1858. 

[Bill  to  redeem.    The  contract  of  mortgage  contained  stipula- 
tions as  follows:] 

"And  it  is  further  hereby  covenanted  and  agreed,  by  and 
between  the  parties  hereto,  that  time  is  now,  and  shall  be  at 
all  times,  considered  and  deemed  a  material  part  of  this  con- 
tract. That,  in  case  default  shall  be  made  in  paying  off  and 
discharging  said  indenture  of  mortgage,  as  above  agreed,  on  the 
6th  day  of  August,  1855,  and  in  case  default  be  made  in  the 
payment  of  said  svim  of  two  thousand  dollars  and  interest,  at 
the  times  and  place  in  this  agreement  (233)  specified;  or  in  case 
default  shall  be  made  in  fulfilling  and  performing  any  of  the 
covenants  and  agreements  herein  contained  and  mentioned,  to 
be  kept,  fulfilled,  and  performed  on  the  part  of  the  said  party 
of  the  second  part,  and  his  legal  representatives;  then  this 
agreement,  and  all  preceding  provisions  hereof,  shall  be  nuU^ 
and  void,  and  no  longer  binding,  at  the  option  of  the  said  party 
of  the  first  part,  his  representatives  and  assigns,  and  all  the 
payments  which  shall  have  been  made  hereon,  or  in  pursuance 
hereof,  absolutely  and  forever  forfeited  to  the  party  of  the  first 
part. ' '  After  a  clause  providing  for  re-entry  in  case  of  default, 
it  goes  on  to  say:  "In  case  of  such  default,  the  said  party  of 
the  second  part  shall  be  deemed  as  the  tenant  at  will  of  the 
said  party  of  the  first  part,  at  the  yearly  rent  of  ten  dollars 
per  annum;  and  after  such  default  the  party  of  the  first  part, 
his  representatives  and  assigns,  shall  and  may  have  and  exercise 
all  the  powers,  rights,  and  remedies  provided  by  law  to  collect 
such  rent  or  remove  such  tenant  or  tenants,  the  same  as  if  the 
relation  of  landlord  and  tenant,  hereby  declared,  were  created 
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by  an  original  and  absolute  lease  for  that  sole  purpose,  on  a 
specified    rent    of   ten    dollars   annually,    payable    quarterly" 


MANNING,  J.  Once  a  mortgage  always  a  mortgage,  may  be 
regarded  as  a  maxim  of  the  court.  Equity  is  jealous  of  all 
contracts  between  mortgagor  and  mortgagee,  by  which  the  equity 
or  redemption  is  to  be  shortened  or  cut  off.  The  mortgagor 
may  release  the  equity  of  redemption  to  the  mortgagee  for  a 
good  and  valuable  consideration,  when  done  voluntarily,  and 
there  is  no  fraud,  and  no  undue  influence  brought  to  bear  upon 
him  for  that  purpose  by  the  creditor.  But  it  cannot  be  done 
by  a  contemporaneous  or  subsequent  executory  contract,  by 
which  the  equity  of  redemption  is  to  be  forfeited  if  the  mort- 
gage debt  is  not  paid  on  the  day  stated  in  such  contract,  without 
an  abandonment  by  the  court  of  those  equitable  principles  it 
has  ever  acted  on  in  relieving  against  penalties  and  forfeitures. 
What  we  now  call  a  mortgage  was  at  common  law  a  conditional 
conveyance  of  the  land,  by  which  the  title  of  the  vendee  was 
to  terminate  or  become  absolute  on  the  performance  or  non- 
performance of  the  condition  of  the  grant  by  the  vendor  at  the 
day.  "When  such  conveyance  was  made  to  secure  a  debt,  or  for 
the  performance  of  some  other  act  by  the  vendor,  equity  took 
cognizance  of  the  transaction,  and  declared  the  conveyance  a 
security  merely  for  the  payment  of  the  debt,  or  doing  of  the 
act,  and  on  the  performance  thereof  by  the  vendor,  after  the 
day  had  elapsed,  and  the  estate  had  become  absolute,  would 
decree  a  reconveyance  of  the  premises.  To  allow  the  equity  of 
redemption  to  be  cut  off  by  a  forfeiture  of  it  in  a  separate 
contract,  would  be  a  revival  of  the  common  law  doctrine,  using 
for  that  purpose  two  instruments,  instead  of  one,  to  effect  the 
object.     *    *    * 

The  decree  of  the  court  below,  dismissing  the  complainant's 
bill  with  costs,  must  be  reversed,  and  a  decree  be  entered  de- 
claring the  deed  and  contract  one  transaction,  and  to  be  a 
mortgage,  and  that  complainant  is  entitled  to  redeem;  and  the 
transcript  must  be  remitted  to  the  court  below  for  further  pro- 
ceedings. 
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Collateral  Agreements  Affecting  Redemption. 

UHLPELDER  &  CO.  v.  CARTER'S  ADMR. 
64  Ala.  527.     1879. 
Bill  for  an  accounting. 

BRICKELL,  C.  J.  As  the  case  is  presented,  it  is  not  nec- 
essary to  inquire  whether  the  stipulations  for  the  future  delivery 
of  the  cotton,  contained  in  the  mortgages,  can  be  regarded  as 
agreements  for  liquidated  damages,  or  in  the  nature  of  a  pen- 
alty, to"  be  compensated,  if  there  is  a  breach,  only  by  the  re- 
covery of  actual  damages.  The  whole  inquiry  is  resolved  into 
the  question,  whether  these  stipulations  are  not  mere  devices 
to  obtain  a  greater  rate  of  interest,  for  the  forbearance^  of  an 
existing  debt,  than  is  lawful.  The  facts  are,  that  the  mortgagor 
was  indebted  to  the  mortgagees,  in  a  sum  stated  in  the  mort- 
gages at  eight  hundred  dollars,  but  which  is  shown  to  have 
been  much  less  in  amount;  the  balance  accruing  upon  dealings 
for  several  years.  The  mortgagor  was  a  farmer  of  limited 
means,  known  to  the  mortgagees  not  to  have  the  ability  of  raising 
more  than  fifteen  or  twenty  bales  of  cotton  in  any  one  year, 
under  the  most  favorable  circumstances,  and  not  of  ability  to 
purchase  cotton  to  supply  any  deficiency  between  the  quantity 
he  could  raise  and  that  stipulated  to  be  delivered.  The  mort- 
gagees were  rfetail  nierchants,  not  factors,  or  brokers,  or  ware- 
housemen. Into  the  first  mortgage  is  introduced  a  stipulation, 
that  the  mortgagor  shall,  on  or  before  the  first  of  the  ensuing 
October,  deliver  to  the  mortgagees,  for  storage  and  sale,  forty 
bales  of  cotton ;  and  into  the  second  mortgage  a  like  stipulation  is 
introduced,  for  the  delivery  of  fifty-four  bales  of  cotton.  In  the 
event  of  a  failure  to  deliver,  the  mortgagor  stipulated  to  pay, 
as  liquidated  damages,  one  month's  storage,  and  a  commission  of 
two  and  a  half  per  centum  on  the  value  of  the  cotton  not 
delivered. 

All  contracts,  express  or  implied,  for  the  payment  of  money, 
or  other  thing,  or  for  the  performance  of  any  act  or  duty,  bear 
interest  from  the  day  such  money  or  thing,  estimating  it  at  its 
money  value,  should  "have  been  paid,  or  such  act,  estimating  the 
compensation  therefor  in  money,  performed.     The  lawful  rate 

724 


LEADING  ILLUSTRATIVE  CASES  75 

of  interest  is  eight  per  centum  per  annum ;  and  any  contract  for 
a  higher  rate  is  usurious,  and  can  be  enforced  for  only  the 
principal.  Code  of  1876,  §§  2088,  2092.  Mortgages,  Uke  other 
contracts,  may  be  impeached  for  usury,  and,  at  law,  the  same 
consequences  result,  as  would  follow  from  taking  or  reserving  it 
in  any  other  form  of  contract.  When,  however,  it  becomes  neces- 
sary for  the  mortgagor  to  resort  to  a  court  of  equity  for  relief, 
in  the  absence  of  some  peculiar  fact, or  circumstance,  the  court 
will  not  interfere,  unless  he  pays  the  principal  and  lawful  in- 
terest. Relief  from  the  usury  is  the  extent  to  which  he  is  entitled 
in  good  conscience.  1  Story's  Eq.  §301;  Br.  Bank  of  Mobile  v. 
Strother,  15  Ala.  51 ;  Hunt  v.  Acre,  28  Ala.  580 ;  Noble  v.  Walker, 
32  Ala.  456 ;  Eslava  v.  Elmore,  50  Ala.  587.     *     *     * 

The  manifest  distinction  between  these  cases  and  the  present  is, 
that  the  creditors  in  making  the  loans,  or  in  the  forbearance  of 
the  present  debt,  added  only  a  stipulation  which  would,  promote 
the  business  in  which  they  were  engaged,  and  which  was  usual 
in  the  course  of  such  business.  The  loans  or  advances  were  to  be 
invested  in  the  purchase  of  the  property,  for  the  consignment 
of  which  they  stipulated,  or  the  property  was  to  be  sold  and 
applied  to  the  payment  of  the  existing  debt.  In  all  of  them, 
performance  of  the  contract  was  stipulated,  and  the  ability  of 
the  debtor  to  keep  and  perform  was  not  questioned  or  doubted. 
Here,  performance  of  the  stipulation  for  the  delivery  of  the 
cotton  was  not,  and  could  not  have  been  contemplated.  The 
inability  of  the  mortgagor  to  perform  was  known  to  the  mort- 
gagees, and  the  payment  of  the  stipulated  damages  it  was  in- 
tended and  expected  they  would  receive,  without  ever  being  sub- 
jected to  the  laboi^  expense,  and  loss  of  time,  which  would  have 
been  incident  to  the  storage  and  sale  of  the  cotton,  if  it  had 
been  delivered.  Nor  was, the  storage  and  sale  of  cotton  upon 
commission,  the  business  in  which  they  were  engaged,  and  for 
the  increase  of  which,  it  is  fair  to  presume,  they  would  employ 
their  capital,  whether  it  was  in  the  form  of  existing  debts,  or  of 
money  in  hand.  When  an  agreement  for  a  loan  or  advance  of 
money,  or  the  forbearance  of  a  debt,  is  part  of  an  entire  contract, 
whether  usury  is  intended  is,  in  all  cases,  a  question  of  fact. 
Smith  V.  Marion,  27  N.  Y.  137.  When  the  entire  contract  indi- 
cates that  any  one  of  its  stipulations  must  operate  to  yield  the 
creditor  a  profit  for  the  loan  or  forbearance,  and  not  compensa- 
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tion  for  loss  or  inconvenience,  or  for  services  rendered,  or  which 
it  was  contemplated  he  would  render,  it  must  he  pronounced 
usurious.  The  mortgagees  in  the  light  of  the  facts,  were,  under 
the  guise  of  a  stipulation  for  the  future  delivery  of  cotton  for 
storage  and  sale,  but  stipulating  for  the  payment,  in  addition  to 
lawful  interest  on  the  debt  due-them,  of  the  additional  profit 
of  the  usual  charges  for  storage,  and  the  commission  on  the 
sales.  It  not  being  contemplated  that  the  cotton  would  be  de- 
livered, they  could  as  well  have  stipulated  for  the  payment  of  the 
precise  sum  of  money  to  which  the  storage  and  commissions  will 
amount,  in  addition  to  the  lawful  interest.  All  agreements  of 
this  kind  must  be  zealously  watched,  or  the  statutes  against 
usury  willbe nullified. 

We  are  of  the  opinion  there  is  no  error  in  the  record,  and  the 
decree  will  be  aflSrmed. 


Release  of  Equity  of  Redemption. 

PEUGH  V.  DAVIS. 

96  U.  S.  332.    1877. 

(Suit  in  equity  to  redeem.  The  property  had  been  conveyed 
by  absolute  deed,  but  the  conveyance  was  to  secure  a  debt.  Later, 
a  further  advance  was  made,  on  which  plaintiff  executed  an 
instrument),  *  *  *  \phich  recited  that  he  had  previously 
sold  and  conveyed  to  the  defendant  the  squares  in  question ;  that 
the  sale  and  conveyance  were  made  with  the  assurance  and 
promise  of  a  good  and  indefeasible  title  in  fee  simple;  and  that 
the  title  was  now  disputed.  It  contained  a  general  covenant 
warranting  the  title  against  all  parties,  and  a  special  covenant  to 
pay  and  refund  to  the  defendant  the  costs  and  expenses,  includ- 
ing the  consideration  of  the  deed,  to  which  he  might  be  subjected 
by  reason  of  any  claim  or  litigation-  on  account  of  the  premises. 
Accompanying  this  instrument,  and  bearing  the  same  date,  the 
complainant  gave  the  defendant  a  receipt  for  $2,000,  purporting 
to  be  in  full  for  the  purchase  of  the  land.     *     *    * 

FIELD,  J.  It  is  also  an  established  doctrine  that  an  equity 
of  redemption  is  inseparably  connected  with  a  mortgage;  that 
is  to  say,  so  long  as  the  instrument  is  one  of  security,  the  bor- 
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rower  has  in  a  court  of  equity  a  right  to  redeem  the  property 
upon  payment  of  the  loan.  This  right  cannot  be  waived  or 
abandoned  by  any  stipulation  of  the  parties  made  at  the  time, 
even  if  embodied  in  the  mortgage.  This  is  a  doctrine  from  which 
a  court  of  equity  never  deviates.  Its  maintenance  is  deemed 
essential  to  the  protection  of  the  debtor,  who,  under  pressing 
necessities,  wiU  often  submit  to  ruinous  conditions,  expecting  or 
hoping  to  be  able  to  repay  the  loan  at  its  maturity,  and  thus 
prevent  the  conditions  from  being  enforced  and  the  property 
sacrificed. 

A  subsequent  release  of  the  equity  of  redemption  may,  un- 
doubtedly, be  made  to  the  mortgagee.  There  is  nothing,  in  the 
policy  of  the  law  which  forbids  the  transfer  to  him  of  the  debtor's 
interest.  The  transaction  will,  however,  be  closely  scrutinized, 
so  as  to  prevent  any  oppression  of  the  debtor.  Especially  is  this 
necessary,  as  was  said  on  one  occasion  by  this  court,  when  the 
creditor  has  shown  himself  ready  and  skillful  to  take  advantage 
of  the  necessities  of  the  borrower.  RusseU  v.  Southard,  supra. 
Without  citing  the  authorities,  it  may  be  stated  as  conclusions 
from  them  that  a  release  to  the  mortgagee  will  not  be  inferred 
from  equivocal  circumstances  and  loose  expressions.  It  must 
appear  by  a  writing  importing  in  terms  a  transfer  of  the  jnort- 
gagor's  interest,  or  such  facts  must  be  shown  as  will  operate  to 
estop  him  from  asserting  any  interest  in  the  premises.  The  re- 
lease must  also  be  for  an  adequate  consideration ;  that  is  to  say, 
it  must  be  for  a  consideration  which  would  be  deemed  reasonable 
if  the  transaction  were  between  other  parties  dealing  in  similar 
property  in  its  vicinity.  Any  marked  undervaluation  of  the 
property  in  the  price  paid  will  vitiate  the  proceeding. 

If,  now,  we  apply  these  views  to  the  question  before  us,  it 
will  not  be  difficult  of  solution.  It  is  admitted  that  the  deed 
of  the  complainant  was  executed  as  security  for  the  loan  obtained 
hj  him'  from  the  defendant.  It  is,  therefore,  to  be  treated  as  a 
mortgage,  as  much  so  as  if  it  contained  a  condition  that  the  estate 
should  revert  to  the  grantor  upon  payment  of  the  loan.  There 
is  no  satisfactory  evidence  that  the  equity  of  redemption  was 
ever  released.    *    *    • 
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FORECLOSURE  BY  SUIT. 

Jurisdiction  to  Foreclose. 

SUMMERS  V.  BROMLEY. 
28  Mich.  125.    1873. 

GRAVES,  J.     This  was  an  ordinary  foreclosure  cause  on  a 
mortgage  made  by  defendant,  Barton  M.  Bromley,  to  complain- 
ant's assignor,  and  dated  March  9th,  1868.    The  only  statement 
in  the  bill  connecting  the  other  defendants  with  the  subject  of 
the  suit,  or  in  any  way  implicating  them,  is  one  made  under 
general  rule  ninety-one  of  the  rules  in  chancery,  and  is  in  these 
terms:  "And  your  orator  further  shows  unto  this  court  that 
Joseph  Emerson,  William  Burbank,  Jefferson  Jones,  John  Barr, 
and ,  Olive  Bromley,  have  or  claim  some  interest  in  the  said 
mortgaged  premises,  or  in  some  part  thereof,  as  purchasers, 
mortgagees  or  otherwise,  which  interests,  if  any,  have  accrued 
subsequent  to  the  lien  of  the  said  mortgage,  and  are  subject 
thereto."    None  of  the  defendants,  except  two  of  those  brought 
in  under  this  particular  allegation,  namely,  Emerson,  and  Olive 
Bromley,  made  defense.    They  put  in  separate  answers,  but  their 
answers  exhibited  the  same  ground  of  defense,  and  it  was,  that 
when  the  mortgage  was  given,  the  defendant  Olive  was  the  abso- 
lute and  exclusive  owner  of  the  premises,  and  that  the  defendant 
Emerson  succeeded  to  her  absolute  and  exclusive  title,  by  con- 
veyance from  her.     *     *     *     The  ultimate  and  substantial  ques- 
tion was,  in  whom  did  the  title  reside.    On  the  face  of  the  papers 
it  purported  to  reside  in  the  mortgagor,  Barton  M.  Bromley.  The 
defense  insisted  that  when  the  mortgage  was  given,  it  resided 
in  Olive  Bromley,  who  transferred  to  Emerson,  in  whom  it  has 
since  continued  to  reside,  and  therefore  that  neither  the  mort- 
gagor nor  mortgagee  possessed  any  title.    The  very  gist  of  the 
defense  was,  the  assertion  of  a  title  both  hostile  and  paramount 
to  that  claimed  for  the  mortgagor  and  mortgagee.    On  this  the 
controversy  was  made  to  hinge.     •     *    • 
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In  the  first  place,  it  is  not  competent  in  a  foreclosure  suit, 
whatever  the  pleadings,  to  proceed  to  litigate  and  settle  the  right 
of  a  party  who  sets  up  a  legal  title  which,  if  valid,  is  adverse 
and  paramount  to  the  title  of  both  mortgagor  and  mortgagee. 
*  *  *  Our  legislation  respecting  foreclosure  proceedings  does 
not  countenance  such  litigation.  The  passage  in  the  statute 
(Comp.  L.,  5154),  which  declares  that  the  commissioner  Js  deed 
shall  be  an  entire  bar  against  each  of  the  parties,  must  be  con- 
strued with  the  preceding  and  other  members  of  the  section  so 
as  to  harmonize  therewith  and  with  the  general  spirit  of  the  law. 
It  cannot  rightly  be  held  to  mean  that  in  ease  neither  the  mort- 
gagor or  mortgagee  had  any  title,  the  commissioner's  deed  shall 
have  the  effect  to  give  the  purchaser  one,  by  barring  the  true 
owner.  A  court  of  equity  is  not  the  appropriate  tribunal,  nor 
is  a  foreclosure  suit  a  suitable  proceeding,  for  the  trial  of  claims 
to  the  legal  title  which  are  hostile  and  paramount  to  the  interests 
and  rights  and  titles  of  both  mortgagor  and  mortgagee.  Such  a 
trial  will  neither  fall  in  with  the  nature  of  the  jurisdiction,  or 
the  genius  or  frame  of.  the  particular  remedy. 

It  was  not  competent  for  the  court  below,  and  it  is  not  com- 
petent for  this  Court,  to  decree  upon  and  bind  the  right  set  up 
by  Emerson,  and  no  writ  of  assistance  could  be  rightly  awarded 
to  turn  him  out  of  possession.  The  purchaser  must  be  left  to 
try  the  hostile  title  set  up  by  Mrs.  Bromley  and  Emerson,  in 
ejectment,  where  a  jury  may  pass  upon  the  question  raised  by 
the  charge  of  forgery.  That  question  is  a  very  proper  one  to  be 
submitted  to  such  a  tribunal,  while  it  is  correctly  considered  as 
extremely  unfit  for  a  court  of  equity,  unless  the  case  is  found  to 
be  a  plain  one.    Barnesly  v.  Powell,  1  Ves.  Sr.,  120.     *     *     * 

The  Foreclosure  Sale. 

NATIONAL  SAVINGS  BANK  v.  CRESWELL. 
100  U.  S.  630.     1880. 

MILLER,  J.,  delivered  the  opinion  of  the  court: 

Samuel  P.  Brown,  being  seised  in  fee  of  a  large  number  of 

lots  constituting  the  subdivision  of  a  tract  of  land  into  the  Town 

of  Mount  Pleasant,  had  a  judgment  rendered  against  him,  March 

3,  1870,  in  favor  of  one  Jolly,  for  the  sum  of  $4,694.05,  in  the 
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Supreme  Court  of  the  District  of  Columbia,  and  the  lots  being 
within  the  District,  the  judgment  became  from  that  day  a  lien 
on  them.  On  the  20th  day  of  June  of  that  year,  Mr.  Brown 
borrowed  of  the  Freedman's  Savings  and  Trust  Company  the 
sum  of  $10,000  and  executed  to  Daniel  L.  Eaton  a  deed  of  trust 
conveying  a  part  of  the  lots  owned  by  him  in  Mount  Pleasant,  as 
security  for  the  repayment  of  the  loan.  Under  this  deed  of 
trust  the  lots  were  sold  and  bought  in  for  the  Freedman's  Bank, 
and  they  have  resold  several  of  them  and  guarantied  the  title 
to  the  purchasers. 

A  few  months  after  the  execution  of  the  deed  of  trust  above 
mentioned  by  Brown,  he  began  to  borrow  money  from  the 
National  Savings  Bank,  the  appellant  in  this  case,  and  gave  deeds 
of  trust  on  other  lots  in  the  same  subdivision  to  secure  the  pay- 
ment of  these  loans.  In  July,  1874,  the  National  Savings  Bank, 
fearing  the  loss  of  their  security  by  the  judgment  against  Brown 
of  March  3,  1870,  purchased  that  judgment,  and  ordered  an 
execution  to  be  issued  on  it,  which  was  levied  on  the  lots  conveyed 
to  Eaton  for  the  benefit  of  the  Freedman's  Bank.  That  bank 
having  passed  into  the  control  of  Creswell  and  others,  as  com- 
missioners appointed  to  wind  up  its  affairs,  they  brought  the 
present  bill  in  chancery  to  release  those  lots  from  sale  under  that 
execution.     *     *     * 

The  appellants  argue  that  the  subjection  of  the  property 
covered  by  the  lien  of  the  judgment  to  its  satisfaction,  in  the 
inverse  order  of  its  alienation,  is  not  the  prevailing  rule  in  courts 
of  eqjiity,  nor  the  rule  of  property  in  the  District  of  Columbia. 

The  older  cases  cited  for  this  proposition  scarcely  sustain  it. 
In  Sir  "WiUiam  Harbert's  Case,  reported  3  Coke,  11,  it  was 
resolved  that  "If  A  be  seised  of  three  acres,  and  acknowledge  a 
recognizance  or  statute,  and  enfeoff  B  of  one  acre  and  C  of  an- 
other acre,  and  the  third  descends  to  his  heir,  and  if  execution 
be  sued  out  against  the  heir  he  shall  not  have  contribution  against 
the  purchasers,  for  the  heir  sits  in  the  seat  of  his  ancestor." 
Among  them  is,  also,  the  case  of  Lanoy  v.  Duke  of  Athol,  2  Atk., 
444,  in  which  Lord  Hardwicke  says:  "Suppose  a  person  who  has 
two  real  estates,  mortgages  both  to  one  person,  and  afterwards  only 
one  estate  to  a  second  mortgagee,  who  had  no  notice  of  the  first ; 
the  court,  in  order  to  relieve  the  second  mortgagee,  have  directed 
the  first  to  take  his  satisfaction  out  of  that  estate  only  which  is 
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not  in  mortgage  to  the  second  mortgagee,  if  that  is  sufficient  to 
satisfy  the  first  mortgage,  in  order  to  make  room  for  the  second 
mortgagee,  even  though  the  estates  descended  to  two  different 
persons. ' '  This  seems  to  be  a  pretty  clear  statement  of  the  rule 
adopted  in  many  of  the  States  of  the  Union  at  the  ^present  day, 
thought  based  rather  upon  the  principle  applicable  to  marshalling 
assets,  that  he  who  has  a  right  to  resort  to  two  funds,' in  one  of 
which  alone  another  party  has  a  subsidiary  lien,  shall  be  com- 
pelled to  exhaust  the  one  to  which  the  other  cannot  resort  before 
coming  upon  the  one  in  which  they  both  have  an  interest,  than 
on  the  ground  now  relied  on  in  the  courts  of  this  country. 

That  ground  is,  that  the  first  purchaser  has  a  right  to  suppose 
that  the  part  of  the  mortgaged  property  which  he  leaves  with  the 
mortgagor,  will,  in  his  hands,  be  first  subjected  to  the  payment  of 
the  mortgage  he  has  made;  To  this  Judge  Story  assents.  But 
the  principle  go^  further,  and  holds  that  when  a  second  pur- 
chaser from  the  mortgagor  buys  either  all  or  a  part  of  the  in- 
cumbered property  which  remains,  he  cannot  place  himself  in  a 
better  position  than  his  grantor,  and  revive  the  burden  on  the 
first  purchaser's  land,  from  which  it  had  been  wholly  or  par- 
tially relieved  by  its  primary  pressure  on  the  land  left  by  him  in 
the  hands  of  the  mortgagor.     *     *    * 

That  principle  was  stated  ])y  Chancellor  Kent,  with  his  usual 
force  and  clearness,  in  1821,  in  the  case  of  Clowes  v.  Dickenson, 
which  has  become  the  leading  case  on  the  subject  in  this  country. 
5  Johns.  Ch.,  235. 

After  referring  to  the  ease  of  Sir  William  Harbert,  he  says : 
"This  case  settles  the  question  as  between  the  vendor  and  pur- 
chaser, or  the  heirs  of  the  vendor  and  purchaser,  and  if  there 
be  several  purchasers  in  succession  at  different  times,  I  appre- 
hend in  that  ease,  also,  there  is  no  equality  and  no  contribution 
as  between  these  purchasers.  Thus,  for  instance,  if  there  be  a 
judgment  against  a  person  owning  at  the  time  three  acres  of 
land,  and  he  sells  one  acre  to  A,  the  two  remaining  acres  are  first 
chargeable  in  equity  with  the  payment  of  the  judgment  debt, 
as  we  have  already  seen,  whether  the  land  be  in  the  hands  of  the 
debtor  himself  or  of  his  heirs.  If  he  sells  another  acre  to  B,  the 
remaining  acre  is  then  chargeable  in  the  first  instance  with  the 
debt  as  against  B,  as  well  as  against  A ;  and  if  it  should  prove 
insufficient,  then  the  acre  sold  to  B  ought  to  supply  the  deficiency 
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in  preference  to  the  acre  sold  to  A ;  because,  when  B  purchased, 
he  took  his  land  chargeable  with  the  debt  in  the  hands  of  the 
debtor,  in  preference  to  the  land  already  sold  to  A.  In  this 
respect  we  may  say  of  him  as  it  is  said  of  the  heir,  he  sits  in  the 
seat  of  his  grantor,  and  must  take  it  with  aU  its  equitable  bur- 
dens; it  cannot  be  in  the  power  of  the  debtor,  by  the  "act  of 
assigning  or  selling  his  remaining  land,  to  throw  the  burden  of 
the  judgment  or  a  ratable  part  of  it  back  upon  A. ' '  The  doctrine 
and  the  reason  upon  which  it  is  founded  cannot  be  better  stated 
than  in  this  extract  from  the  opinion. 

"We  may,  as  an  additional  reason,  suggest  a  principle  often 
called  into  action  in  recent  times  in  the  courts,  namely:  that 
where  one  of  two  innocent  persons  must  suffer  a  loss,  it  should 
fall  on  him  who  by  reasonable  diligence  or  care, -could  have  pro^ 
tected  himself,  rather  than  on  him  who  could  not.  In  the  case 
supposed,  the  second  purchaser,  at  the  time*of  his  purchase, 
knowing  that  the  land  which  he  buys  is  subject  to  the  incum- 
brance before  that  already  sold,  can  exact  of  the  vendor  security 
or  protection  against  the  incumbrance,  which  it  is  out  of  the 
power  of  the  first  vendor  to  do  at  the  time  his  risk  is  increased 
by  the  very  act  of  the  second  purchaser.     *     *    * 

Decree  aflSrmed. 

Application  of  Proceeds. 

SNOW  V.  WARWICK  INSTITUTION  FOR  SAVINGS. 

17  R.  I.  66,  20  Atl.  94.     1890. 

PER  CURIAM.  Bill  in  equity  for  an  account  and  the  pay- 
ment of  a  surplus  after  a  mortgage  sale.     *     *     * 

The  first  question  in  this  ease  is,  what  amount,  if  any,  is  the 
defendant  bank,  as  mortgagee  under  the  two  mortgages  men- 
tioned in  the  bill,  entitled  to  retain  from  the  proceeds  of  the 
sales,  under  the  powers  therein,  as  compensation  for  its  services 
as  mortgagee?  We  do  not  think  it  is  entitled  to  retain  any 
amount.  It  was  decided  by  this  court  in  Allen  v.  Robbins,-7 
R.  I.  33,  that  a  mortgagee  is  not  entitled  to  compensation  for 
services  as  such,  and  the  same  rule  has  been  followed  in  cases 
decided  since  then,  but  not  reported.  The  general  rule  is  that 
a  mortgagee,  even  after  he  has  taken  possession  under  his  mort- 
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gage,  is  not  entitled  to  compensation  for  his  personal  trouble  in 
taking  care  of  the  estate,  and  renting  it,  although  the  mortgagor 
has  agreed  that  he  may  have  such  compensation ;  the  reason  being 
that  to  allow  such  compensation  would  tend  directly  to  facilitate 
usury  and  oppression.    2  Jones,  Mortg.  §  1132. 

The  second  question  is,  what  amount,  if  any,  is  the  bank  en- 
titled to  retain  for  counsel  fees?  We  think  it  is  entitled  to  be 
reimbursed  for  any  expenses  it  has  incurred  for  counsel  fees 
which  were  necessary  to  enable  it  to  execute  the  powers  in  the 
mortgages.  In  this  view,  we  think  the  bank  is  entitled  to  retain 
the  amount  necessary  for  the  payment  of  its  lawyers'  fees  for 
preparing,  or  advising  about  the  preparation  of  the  advertise- 
ments of  sale,  and  for  drawing  the  conveyances  to  the  purchasers 
after  the  sales.  The  sales  were  made  after  the  death  of  the  mort- 
gagor, and  before  his  estate  had  been  settled,  and  before  an 
administrator  had  been  appointed  upon  his  estate ;  and  one  ques- 
tion which  arose  in  regard  to  the  surplus  was  whether  it  should 
be  paid  over  to  the  heirs  instantly,  or  should  be  retained  to  meet 
demands  which  might  be  made  upon  it  in  the  settlement  of  the 
estate.  The  bank  procured  the  advice  of  counsel  upon  this  ques- 
tion. We  think  it  should  be  allowed  so  much  as  it  has  properly 
paid,  or  would  be  required  to  pay,  for  such  advice.  Beyond 
these  matters  it  does  not  appear  that  it  had  any  occasioh  for  the 
services  of  a  lawyer,  and  we  do  not  think  it  should  be  allowed 
to  retain  for  any  lawyer's  services  rendered  for  the  bank. 

The  third  question  is,  what  amount  is  the  bank  entitled  to 
retain  for  its  auctioneer's  fees?  It  appears,  that,  before  adver- 
tising the  estate  for  sale,  the  bank  had  engaged  a  person  to  serve 
as  auctioneer,  and  had  the  estates  advertised  under  his  name, 
but  that,  when  the  time  for  the  sale  arrived,  said  person  was 
out  of  the  state,  and  the  sales  were  made,  in  fact,  by  other 
auctioneers,  who  were  employed  for  the  purpose  by  the  person 
engaged  as  aforesaid.  These  auctioneers  sold  the  estates  in 
pursuance  of  a  special  contract,  each  for  $10.  The  bank  claims 
to  retain  full  auctioneer's  fees  for  the  person  engaged  by  it, 
amounting  to  $334.05;  contending  that  the  auctioneers  who 
actually  made  the  sales,  are  to  be  treated  as  the  employes  or  the 
deputies  of  such  person.  We  do  not  think  this  view  is  tenable. 
If  the  auctioneer  engaged  by  the  bank  did  not  attend  to  make 
the  sales,  he  committed  a  breach  of  his  contract,  and  is  not  en- 
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titled  to  compensation.  The  auctioneers  who  actually  made  the 
sales  must  be  regarded  as  acting  in  their  own  characters,  the 
auctioneer  who  employed  them  not  being  present,  since  it  is  not 
in  the  power  of  an  auctioneer  to  appoint  a  deputy,  or  to  perform 
his  services  as  auctioneer  by  an  agent  or  eftiploye,  unless  he  is 
himself  present,  supervising  the  sale.  Our  opinion  is  that  the 
bank  is  only  entitled  to  retain  $20  paid  to  the  auctioneers  who 
actually  performed  the  services. 

The  fourth  question  is,  what  amount  is  the  bank  enfitled  to 
retain  for  advertising  and  posters  1  We  can  see  no  reason  why  it 
should  not  retain  the  full  amount  of  the  expense  incurred 
therefor. 

The  fifth  question  is  whether  the  bank  shall  pay  the  surplus, 
after  the  deductions  allowed,  to  the  heirs  of  the  mortgagor,  or 
shall  retain  it  until  the  appointment  of  an  administrator.  As  we 
have  already  stated,  the  estates  were  sold  after  the  death  of  the 
mortgagor,  and  consequently  after  the  equity  of  redemption  had 
vested  in  his  heirs  as  real  estate.  The  heirs  are  clearly  entitled 
to  the  surplus,  therefore,  unless  the  surplus,  or  some  portion  of 
it,  is  needed  to  pay  the  debts  of  the  deceased  mortgagor.  The 
mortgagor  died  17  months  ago,  and,  as  no  administration  has 
been  taken  out,  it  is  fair  to  presume  that  the  surplus  will  not  be 
required  for  that  purpose.  At  any  rate,  we  think  the  bank  has 
waited  as  long  as  it  can  be  reasonably  required  to  wait  for  the 
appointment  of  an  administrator  before  paying  the  surplus  to 
the  heirs.    We  decide  that  it  should  pay  it  to  the  heirs.     *     *     » 


The  Personal  Judgment. 

HULBERT  v.  CLARK. 

57  Hun  558  (N.  Y.),  11  N.  Y.  Supp.  417.    1890. 

Action  to  foreclose  a  mortgage. 

DWIGHT,  P.  J.  The  plea  of  the  statute  of  limitations  which 
was  interposed  by  an  amendment  to  the  answer  allowed  on  the 
trial,  presents  the  simple  question  whether  an  action  to  fore- 
close a  mortgage  of  real  estate  for  the  collection  of  a  simple  con- 
tract debt,  which  the  mortgage  was  given  to  secure,  is  barred  by 
the  six-years  statute  of  limitations.     *     *     *     The  argument  of 
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counsel  for  the  defendants  is  based  largely  upon  the  assumption 
that  the  statute  of  limitations  raises  the  presumption  of  payment 
of  the  debt  or  obligation  within  the  time  prescribed  by  the  limita- 
tion. But  this  assumption  is  erroneous.  There  is  only  one  case 
in  which  by  our  statute  a  presumption  of  payment  is  created  by 
the  lapse  of  time,  and  that  is  the  case  of  a  judgment  or  decree 
for  the  payment  of  money.  Code  Civil  Proc.  376.  In  aU  other 
cases  the  effect  of  the  statute  is  only  to  limit  the  time  within - 
"which  an  action  may  be  commenced.  Id.  381,  382,  et  seq.  In 
all  these  cases  the  debt  or  obligation  remains  unaffected,  except 
as  to  the  remedy  for  its  collection  or  enforcement.  If  a  party 
has  two  remedies  for  the  collection  of  the  same  debt,  he  may 
pursue  either  within  the  time  limited  by  the  statute  for  its 
pursuit.  In  this  case,  the  debt  evidenced  by  the  notes  in  question 
was  not  paid  or  satisfied  by  the  lapse  of  six  years  from  the  time 
when  it  became  due;  the  statute  only  forbade,  after  that  time, 
an  action  on  the  notes  for  its  recovery.  But  the  same  debt  was 
also  secured  by  the  mortgage,  upon  which  an  action  might  be 
maintained  at  any, time  within  twenty  years;  and  that  was  the 
action  brought  by  the  plaintiffs.  The  plea  of  the  statute  of 
limitations  was  therefore  properly  overruled,  and  a  judgment 
ordered  for  a  foreclosure  of  the  mortgage. 

But  the 'same  consideration  above  presented  shows  that  in  one 
respect  the  judgment  entered,  and  from  which  the  appeal  was 
taken,  was  the  one  to  which  the  plaintiffs  were  not  entitled,  and 
which  was  not  warranted  by  the  findings  of  the  referee.  The 
action  being  on  the  mortgage,  and  not  on  the  notes,  was  solely 
an  action  in  rem,  and  no  personal  judgment  could  be  had  therein 
against  either  of  the  defendants.  The  judgment  as  entered 
directs  that  the  defendant  WiUiam  B.  Clark  pay  to  the  plaintiffs 
whatever  deficiency  may  arise  on  the  sale  of  the  mortgaged 
premises.  The  jud^nent  should  be  modified  by  striking  out  the 
provision  mentioned,  and,  as  modified,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

AU  concur. 
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CHAPTER  XVI. 

POWER  OF  SALE  MORTGAGES. 

Reasons  for  Powers  of  Sale.    Who  May  Purchase. 

VERY  V.  RUSSELL. 

65^  N.  H.  646,  23  Atl.  522.    1874. 

Action  of  trespass  on  agreed  statement  of  facts.  Plaintiff 
gave  a  mortgage  with  a  power  of  sale.  The  mortgagee  sold  under 
the  power,  and  bought  in  for  himself  through  an  agent.  The 
mortgagee  then  conveyed  to  defendant,  who  went  on  the  land 
and  cut  timber,  for  which  this  suit  was  brought. 

Judgment  for  defendant. 

FOSTER,  J.  The  defendant  claims  title  to  the  premises  and 
property,  which  are  the  subject  of  the  alleged  trespass,  by  virtue 
of  a  valid  execution  of  the  power  of  sale  contained  in  the  plain- 
tiff's mortgage  to  Cole.  The  validity  of  such  powers  is  very 
generally,  if  not  universally,  recognized  and  declared  by  the 
text- writers  on  both  sides  of  the  Atlantic,  who  adduce  abundant 
authorities  in  support  of  their'propositions.  The  doctrine  seems 
to  rest  upon  a  principle  no  less  broad  and  fundamental  than  the 
right  of  parties  to  make  for  themselves  such  legal  contracts  as 
they  choose.  *  *  *  But  we  are  unable  to  see  upon  what 
ground,  in  the  absence  of  legislative  prohibition,  the  court  can 
piit  a  restriction  upon  the  freedom  of  the  citizen  to  contract 
for  the  sale  of  his  land  upon  terms  and  in  a  mode  stipulated  in 
a  mortgage,  any  more  than  upon  his  liberty  to  contract  for  its 
sale  in  any  other  way,  or  by  stipulations  contained  in  any 
other  instrument.  The  validity  of  such  a  power  has  been  very 
generally  affirmed  in  the  other  states  of  the  Union.  It  is  recog- 
nized in  every  other  New  England  state,  although  in  no  one 
of  them  is  it  declared  by  express  statute.  *  *  *  Doubtless  the 
power  ought  not  to  be  recognized  in  any  case  unless  it  is  con- 
veyed by  an  express  grant,  and  in  clear  and  explicit  language ; 
and  its  execution  should  be  jealously  watched,  and  declared  void 
for  the  slightest  unfairness  or  excess,  or  for  anything  that  pre- 
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vents  competition.  But  the  legal  power  of  the  parties  to  make 
such  a  contract  must,  we  think,  be  upheld;  and  when,  in  carry- 
ing it  out,  the  above  essential  conditions  are  fairly  fulfilled,  the 
sale  must  be  held  to  divest  the  mortgagee  of  all  his  rights  in 
the  premises. 

Was  the  execution  of  the  power  in  this  case  legal  and  effectual? 
We  think  not,  for  the  reason  that  the  mortgagee,  through  Shaw, 
was  the  purchaser  at  the  sale.  The  cases  are  numerous  where 
it  is  held  that  if  a  person  intrusted  to  sell  property  shall,  directly 
or  indirectly,  become  himself  the  purchaser,  the  sale  is,  ipso 
facto,  so  far  a  fraud  that  any  one  interested  in  it  as  cestui  que 
trust  may  avoid  it  at  his  election.  It  is  said  that  if  the  mortgage 
contains  a  power  of  sale  the  mortgagee  becomes  a  quasi  trustee 
for  the  mortgagor,  arid  he  cannot  purchase,  or,  if  he  does,  he  - 
becomes  a  constructive  trustee.  Perry,  Trusts,  199;  1  Washb. 
Real  Prop.  500 ;  Snell,  Eq.  379.  Such  seems  to  be  the  weight  of 
authority,  though  it  has  been  held  in  some  cases  that  such  sale 
can  only  be  impeached  by  showing  actual  fraud.  *  »  *  "W'e 
think  it  would  be  dangerous,  even  when  no  actual  fraud  is  shown, 
to  hold  the  sale  valid  in  such  cases,  and  that  the  safer  course  is 
to  discourage  every  appearance  or  suspicion  of  fraud,  by  adopt- 
ing strictly  the  rule  as  above  expressed,  that  a  purchase  of  the 
mortgaged  estate  by  the  mortgagee  must,  as  to  the  mortgagor,  be 
regarded  as  ipso  facto  fraudulent  and  void.  The  defendant 
claims  that,  in  case  the  sale  should  be  held  invalid  as  between 
mortgagor  and  mortgagee,  his  situation  then  becomes  that  of  a 
mortgagee  in  possession,  and  therefore  that  this  action  for  tres- 
pass will  not  be  against  him  for  acts  done  on  the  premises  while 
so  in  possession.  The  position  cannot  be  sustained.  The  quit- 
claim deed  from  Cole  to  Shaw  passed  no  interest  in  the  mortgage" 
or  in  the  land,  because  there  was  no  transfer  of  the  debt  secured 
by  the  mortgage. 

There  is  another  ground,  however,  upon  which  the  defendant's 
title  must  be  upheld.  So  far  as  the  case  shows,  he  stands  in  the  ' 
position  of  an  innocent  purchaser  for  value,  with  no  notice  or 
knowledge  of  the  fault  in  the  sale,  and  nothing  to  put  him  upon 
inquiry.  That  being  so,  it  is  a  well  and  long  established  rule  that 
he  is  to  be  protected  in  his  title  according  to  the  legal  interpreta- 
tion of  the  instrument  of  conveyance  by  which  he  holds.  *  *  * 
The  purchase  money  derived  from  the  auction  sale  is  an  ex- 
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tinguishment  pro  tanto  of  the  plaintiff's  indebtedness  to  Cole. 
If  the  property  sold  for  its  fair  value,  and  the  sale  was  made 
without  actual  fraud,  the  plaintiff  has  not  been  wronged.  If  she 
has  been  in  fact  defrauded  by  Cole,  she  has  her  remedy  against 
himi  in  an  action  for  the  damages  occasioned  by  the  fraud ;  and, 
even  if  she  should  fail  in  that  remedy  by  reason  of  the  inability 
of  Cole  to  respond  in  damages,  it  would  seem  that  she  should 
suffp  the  loss,  rather  than  the  defendant,  who  is  equally  inno- 
cent, because,  by  granting  to  Cole  the  right  to  sell,  she  put  it 
in  his  power  to  work  the  injury  through  the  execution  of  that 
power. 

Case  discharged. 


Who  May  Exercise  the  Power. 

Maslin  v.  maeshall. 

,     94  Md.  480,  51  Atl.  85.    1902.    . 

Application  of  John  W.  Marshall,  as  assignee,  for  the  ratifica- 
tion of  the  Sale  of  real  estate  under  a  power  of  sale  contained  in 
a  mbrtgage.  From  an  oi-der  overruling  exceptions  to  the  con- 
firmation of  such  sa,le,  filed  by  Frank  N.  Maslin,  he  appeals. 

Affirmed.     *     *    * 

SCHMUCKBR,  J.  The  mortgage  contained  a  power  of  sale 
in  the  usual  form,  to  "the  said  "William  F.  Frick,  Charles  F. 
Mayer,  and  Mary  E.  Garrett,  .trustees,  as  aforesaid,  or  the  sur- 
vivors or  survivor  of  them,  or  their  .successors  or  successor  in 
said  trust, ' '  authorizing  them  to  sell  the  mortgaged  property  in 
case  of  default  in  payment  of  the,  mortgage  deljt,.  A  default! 
having  occurred,  the  appellee  made  sale  of  the  mortgaged  prem- 
ises, professing  to  act  in  so  doiug  under  the  power  of  sale  con- 
tained in  the  mortgage,  and  reported  the  sale  to  circuit  court- 
No,  2  for  ratification,  when  the  appellant,  who  was  the  pur- 
chaser at  the  sale,  excepted  to  its  ratification.  The  court,  by  its 
order  of  October  3,  1901,  overruled  the  exceptions^  and  finally 
ratified  the  sale,  whereupon  the;  present  appeal  was  taken,  from 
that  order.     *     *     * 

Furthermore,  this  court  has  repeatedly  held  that  a  power  of 
sale  conferred  by  a  mortgage  upon  the  mortgagee,  being  intended 
to  afford  him  a  means  of  promptly  collecting  his  debt,  is  a  power 
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coupled  with  an  interest  and  is  therefore  appurtenant  to  the 
estate,  and  passes  with  it  as  part  of  the  mortgage  security  to  an 
assignee  of  the  mortgage,  or  even  of  the  mortgage  debt.  Berry 
T.  Skinner,  30  Md.  567;  Bill  v.  Satterfield,  34  Md.  53;  Mackubin 
V.  Boarman,  54  Md.  387 ;  Barrick  v.  Horner,  78  Md.  255,  27  Atl. 
nil,  44  Am.  St.  Rep.  283.  When  a  power  is  appurtenant  to  an 
estate,  it  passes  to  the  assignee  of  the  estate,  not  because  he 
was  designated  in  the  grant  of  the  power,  nor  because  of  special 
confidence  reposed  in  him  by  such  grantor  as  a  suitable  person 
to  execute  the  power.  It  passes  to  him  as  an  incident  of  the 
estate  conveyed  to  him  just  as  a  right  of  way  or  other  easement 
or  appurtenance  used  or  enjoyed  therewith  would  pass  to  him. 
No  delectus  personae  by  the  grantor  is  involved  in  the  trans- 
mission of  such  a  power,  as  is  the  case  with  a  power  in  gross,  or 
a  collateral  one, 'which  can  be  exercised  only  by  the  persons 
designated  in  the  instrument  creating  the  power.  The  absence  of 
the  word  "assigns"  from  the  clause  of  the  mortgage  granting 
the  power  of  sale  in  the  present  case  is  unimportant  for  another 
reason.  No  words  of  inheritance  are  now  necessary  to  pass  an 
estate  in  fee  to  the  grantee  in  a  deed,  nor  is  the  word  "assigns," 
or  any  similar  expression,  requisite  to  pass  to  a  mortgagee  an 
assignable  interest  in  the  rnortgaged  property,  and  by  parity  of 
reasoning  the  presence  of  any  such  words  in  a  mortgage  power 
of  sale  should  not  be  required  to  make  it  transmissible  as  an 
incident  of  the  mortgagee's  estate.  *  *  *  Nor  do  we  think 
that  the  power  of  sale  in  this  case  was  destroyed  because  the 
mortgagee's  estate  was  for  a  time  vested  in  the  safe  deposit  and 
trust  company.  *  «  *  The  inability  of  the  safe  deposit  com- 
pany to  execute  the  power  of  sale  did  not  arise  from  any  defect 
in  the  power,  but  from  the  infirmity  of  the  company  itself.  The 
original  donees  of  the  power  were  natural  persons,  who  were 
unaffected  by  any  disability,  and  it  was  therefore  validly  created 
as  an  incident  of  the  mortgage  estate ;  and,  as  we  have  already 
said,  it  formed  part  of  the  security  itself ,  and  passed. with  the 
estate  to  the  successive  assignees  thereof.  It  must,  upon  princi- 
ple, be  held  to  have  been  exercisable  by  all  such  assignees,  except 
in  so  far  as  they  may,  by  reason  of  their  own  disability,  have 
been  incapable  of  executing  it.  The  order  appealed  from  will 
be  affirmed. 

Order  affirmed,  with  costs. 
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Acceptance, 
of  bin  of  exchange, 
defined,  76. 

"accepted"  on  the  face  of  bill,  77. 
by  conduat,  76,  79,  80. 

by  one  drawee  where  there  are  two  or  more,  82. 
conditional,  81,  82. 
constructive,  76. 

drawee  of  a  bill  not  bound  until,  76,  155. 
express,  76. 

failure  to  return  bill  of  exchsynge,  whether,  80. 
for  honor,  83,  84. 
formal,  76. 
general,  80,  81. 

good  without  signature  by  the  law  merchant,  77. 
"honored,"  77. 

implied  from  conduct,  76,  79,  80. 
in  writing,  76. 
kinds  of,  80-82. 
local,  82. 

only  drawee  may  accept,  82,  83. 
on  separate  paper,  77,  79. 
oral,  76. 
partial,  82. 

"payment  guaranteed,"  77. 
"presented,"  77. 
presentment  for,  155-157. 

promise  to  accept  all  bills  drawn  for  a  specific  purpose,  79. 
qualified,  80-82. 

defined,  81. 

as  to  time,  82. 
refusal  to  return  bill,  whether,  80. 
"seen,"  77. 
supra  protest,  83,  84. 
to  pay  at  a  particular  place,  821 
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Acceptance,  of  bill  of  exchange — Continued 

unconditional  promise  in  writing  of,  before  bill  is  drawn,  78,  79. 
who  may  accept,  82,  83. 
within  twenty-four  hours  of  delivery,  79. 
of    guaranty   by   creditor,    failure   to   notify   guarantor   and    surety, 
254-257. 
Acceptor, 

of  bill  of  exchange, 
admission  by, 

of  the  existence  of  drawer,  or  of  payee,  132,  133. 
burden  on,  to  seek  out  holder,  131. 
does  not  admit  genuineness, 
of  body  of  bill,  134. 
of  signature  of  indorser,  134. 
liability  of,  131. 

presentment  of  payment  must  be  made  to  drawer  or,  151. 
signature  of,  68. 
Accident,  effect  of,  upon  surety's  obligation,  273,  274. 
Accommodation  Paper, 
defined,  63. 

absence  of  consideration  not  a  defense  to,  130. 
amount  of  recovery  by  holder  in  due  course,  116,  117. 
indorsers  not  co-sureties,  208,  209. 
law  of  consideration  as  applied  to,  63. 

suretyship  as  defined  includes  accommodation  indorser  and  maker,  181. 
when  payee  fails  to  perform  his  promise  indorser  not  liable,  233. 
Account, 
mortgagee  liability  to  accounting  to  mortgagor,  331,  332,  397. 
can  be  demanded  only  when  mortgagor  seeks  to  redeem,  397. 
may  also  be  asserted  by  any  person  entitled  to  redemption,  398. 
Acknowledgment, 

certificate  of,  should  identify  mortgagor,  324. 
of  married  women  to  mortgage,  324. 
of  mortgages,  324,  325. 
Administration  of  Estates, 
of  mortgagee,  367-369. 
bequest  of  mortgage  debt,  367. 
descent  of  estate,  368,  369. 

mortgage  debt  passes  as  other  personalty  to  administrator  or  execu- 
tor, 367. 
payment  of  debt  to  executor  by  mortgagor,  368,  369. 
of  mortgagor,  364. 
descent  of  the  equity,  365-367. 
under  early  English  law,  364. 

where  mortgage  preceded  the  acquisition,  366,  367. 
sureties  of  administrators  entitled  to  subrogation,  216-218. 
Adverse  Possession,  mortgagor  in  possession  may  acquire  title  by,  when, 
376,  377. 
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After-Acquiied  Property,  314-316. 

at  common  law,  impossible  to  grant  or  transfer,  314. 
future  net  earnings  of  railroads,  mortgage  of,  315,  316.' 
future  transfer  of,  314,  315. 
mortgages  of,  315,  316. 
present  transfer  of,  315,  316. 
Agency.    See  Principal  and  Agent. 
Alteration, 
material,  of  instrument  discharges  obligors,  259. 
of  bill  or  note, 
a  defense  affecting  title,  124. 
discharge  by, 
instrument  so  drawn  that  alteration  is  made  easy,  175.^ 
material  alteration,  175,  176. 
of  date,  175. 

of  medium  or  currency,  175. 
of  parties,  number  or  relation,  175. 
of  sum  payable,  175.  ' 

of  time,  or  place  of  payment,  175. 
of  principal's  contract  releases  surety,  when,  258-263. 
collateral  change,  260. 
immaterial,  258. 
innocent,  258. 
material,  259,  260. 
substitution,  261,  262. 
Animals,  domestic,  mortgage  of,  316^ 
Assignment, 

indorsement  of  note  in  form  of  "an,  89,  90. 
of  mortgage,  346-353. 

and  forged  mortgage  note,  effect,  350. 
assignee,  349,  402. 

may  be  party  to  foreclosure  suit,  402. 
assignor,  349. 
defenses,  351,  352. 
effect  of,  349,  350. 
equities,  351,  352. 

of  mortgagor,  351,  352. 
of  other  persons,  352. 
forged  mortgage  and  true  note,  effect,  350. 
law  of  the  place  of,  346. 
mortgage  of  a  mortgage,  351. 

notice  of,  not  given  to  mortgagor  who  afterwards  pays  debt,  350. 
to  the  mortgagor,  352,  353. 
transfer  of  the  debt,  347-349. 
valid,  what  is,  346,  347. 
without  the  debt,  347. 
Assumpsit,  Action  of,  surety  cannot  recover  from  principal  by,  202. 
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Bankruptcy, 

discharge  of  principal  by,  does  not  release  his  sureties,  234. 
of  surety,  280. 
priorities  in,  280. 
Banks  and  Banking,  when  bank  buys  paper  held  by  depositor,  rule  as  to 

whether  purchaser  for  value,  118,  119. 
Bearer, 

difference  between  order  and  bearer  paper,  49,  50. 
fictitious  payee  when  treated  as  payable  to,  53. 
instrument  payable  to,  when,  50,  51. 
paper  indorsed  in  blank  or  to,  negotiability  of,  86,  87. 
paper  payable  to,  may  be  negotiated  by  delivery  only,  50,  85-87,  103. 
payable  to  an  impersonal  payee,  is  payable  to,  54. 
payable  to  "the  order  of  cash,"  is  payable  to,  54. 
promise  to  pay,  49. 
Bibliography, 

interpretation  of  statutes,  436. 
law  of  mortgages,  422. 
law  of  negotiable  instruments,  177. 
law  of  suretyship,  282. 
Bill  of  Exchange, 
defined,  2,  3. 
acceptance  of,  76-84. 
alternate  drawees,  48,  49. 

created  to  supply  a  great  commercial  need,  17. 
doubt  as  to  whether,  rules  of  construction,  65,  66. 
drawee  of  a,  must  be  certain,  47,  48. 
English  Act,  9,  42,  73. 
foreign,  2,  3. 
form  of,  3,  4. 

incomplete  instrument,  73,  74. 
inland,  2,  3. 

must  be  paid  in  money,  19-22. 
must  contain  an  order,  16-19. 

test  and  examples,  18,  19. 
must  not  contain  an  obligation  to  do  anything  in  addition  to  payment ' 
,  of  money,  22-25. 

authority  "to  confess  judgment,  2.4,  25. 

authority  to  sell  collateral  securities,  23,  24. 

election  to  require  something  in  lieu  of  money,  22,  23. 

waiver  of  exemptions,  25. 
"pay  to  order,"  18. 
' '  please  pay  to  order,  "18. 
signature  to  a,  13,  67,  68. 

used  by  merchants  in  Italy  in  the  thirteenth  century,  1. 
Bills  and  Notes.    See  also  particular  classes  of  bills  and  notes, 
codification  of  the  law  of,  9-11. 
conditional  sales  notes,  30,  31. 
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Bills  and  Notes— Continued 

coutingent  undertaking,  25,  30. 
distinction  of,  from  common  law  contracts,  7. 
formal  requisites,  12-58. 
history  of,  1,  2. 

incomplete  instruments,  72-75. 

law  of,  inception  from  customs  of  mercantile  world,  1. 
modern  statutory  enactments,  9-11. 
must  be  payable  in  money,  19-22. 

must  not  contain  an  obligation  to  do  anything  in  addition  to  pay- 
ment of  money,  22-25. 
must  show  on  face  amount  of  obligation,  32. 
nature  and  general  characteristics,  5-9. 

negotiable  paper  must  have  an  unconditional  mbney  value,  23. 
signature  necessary  to,  12-14.   ' 
writing,  must  be  in,  12. 
Bona  Fide, 

conveyance  by  mortgagor  to  mortgagee,  361,  362. 

consideration  of,  362.  ' 

purchaser,  ' 

for  value  of  a  note,  125. 

of  land  subject  to  a  legal  mortgage,  338. 

Cash,  check  payable  to  the  order  of,  54. 
Certainty,  * 

drawee  of  a  bill  of  exchange  must  be  certain,  47,  48, 

alternate  drawees,  48,  49. 
in  bills  and  notes, 

emphasis  of  the  law  merchant,  33. 
obligation  to  pay,  25^2. 

absolute  and  unconditional,  25,  26. 
conditional  sales  notes,  30,  31. 
^     designation  of  a  fund  that  does  not  render  the  order  or  promise 
conditional,  27-29. 
effect  of  statement  of  transaction  which  gives  rise  to  instrument, 

29,  30. 
examples  of  conditional  order,  26,  27. 
executory  consideration  mentioned,  31,  32. 

order  or  promise  to  pay  out  of  a  particular  fund,  conditional,  27. 
sum  payable  must  be  certain,  25,  32-38. 
agreement  to  pay, 

attorney's  fees  or  cost  of  collection,  33,  34. 
exchange,  34-36. 
interest,  36,  37. 
taxes,  37. 
time  of  payment  must  be  certain,  25,  38-41. 
payable  in  installments,  39,  40. 
payable  on   demand^  41. 
time  not  sure  to  come,  40. 

t45 


6  IINUJIJA 

Chattel  Mortgages, 
distinguished  from, 
conditional  sales,  308,  309. 
pledge,  310. 
no   substantial   difference    of,   from   real   mortgages   at   common   law, 
297,  298. 
Chattels,  pledge  of,  distinguished  from  chattel  mortgage,  310. 
Check, 
defined,  4. 

a  negotiable  instrument,  1. 
certification  of,  134. 
form  of,  4,  5. 
impersonal  payee  of,  54. 
payable  to  order- of  cash,  54. 
time  of  presentment  of,  148,  149. 

cannot  be  prolonged  by  successive  transfers  of,  149. 
within  reasonable  time,  148,  149. 
Choses  in  Action, 
assignee  of,  8. 

may  be  subject  to  mortgage,  314. 
Collateral  Securities,  authority  in  negotiable  instrument  to  sell,  23,  24. 
Collection, 

of  bills  and  notes, 

agreement  to  pay  costs  of,  33,  34. 
pay  to  B.  Bank  or  order  for,  98,  99. 
Common  Iiaw,  American  colonies  bound  by  English,  425. 
Conditional  Sales, 
notes,  31,  32. 
of  chattels, 
defined,  308. 

distinguished  from  chattel  mortgage,  308,  309. 
of  land,  distinguished  from  mortgage,  309,  310. 
Conflict  of  Laws,  law  of  place  of  deposit  of  deed  governs,  300. 
Consideration, 

antecedent  or  pre-existing  debt  as,  60-62. 
by  law  merchant  a  bill  or  note  imports  a,  6,  7. 
contract  must  be  supported  by  valuable,  196. 
failure  of,  121,  123,  129,  130. 

failure  of,  surety  may  avail  himself  of  defense  of,  270. 
fundamental  rules  of,  in  contracts  applies  as  well  to  bills  and  notes,  59. 
immaterial  as  to  whether  the  promise  is  within  Statute  of  Frauds,  196. 
increased  rate  of  interest  as,  245. 
mortgage  must  be  supported  by  legal,  316,  317. 
benefit  to  mortgagor,  316. 
blood  and  affection,  317. 
detriment  to  mortgagee,  316,  317. 
illegal  consideration,  317. 
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Consideration,  mortgage  must  be  supported  by  legal — Continued 

loan  a  eonsideration,  317. 

money  consideration  not  necessary,  317. 

subsequent  consideration,  317. 

transfer  by  mortgagor  to  mortgagee,  362. 
necessary  to  a  contract  of  suretyship,  182-184. 
necessary  to  an  agreement  between  principal  and  creditor  to  extend 

time  of  payment,  244-246. 
necessity  for,  in  a  contract  of  suretyship,  182-184. 
of  bills  and  notes,  6,  7,  59-63. 

antecedent  or  pre-existing  debt  as,  60-62. 

law  of,  applied  to  accommodation  paper,  63. 

presumed,  62,  63. 

what  constitutes,  59,  60. 
promise  for  a  promise  sufficient,  to  support  contract  of  the  guarantor 

or  surety,  182,  183. 
promise  in,  of  property  transferred  to  surety,  194-196. 
statement  of,  under  Statute  of  Frauds,  186. 
usurious  interest  as,  245. 
Constitutional  Law,  United  States, 

Constitution  the  paramount  law  of  the  land,  426. 
.  interpretation  oFThe  Constitution  by  Supreme  Court,  424. 

Marbury  v.  Madison,  424. 
Contingent  Bemainders,  may  be  the  subject  of  a.  mortgage,  314. 
Contract, 

contribution  of  co-sureties  not  based  on,  209-212. 

distinction  between  negotiable  instruments  and  common  law,  7. 

indemnity  an  equitable  right  not  based  on,  202,  203. 

of  suretyship, 

defined,  179,  180. 

collateral  undertaking,  179,  180. 

forms  of,  179,  180. 

general  requisites  of  the,  181. 

independent  or  absolute  undertaking,  180. 

necessity  of  consideration  for,  182-184. 

promise  for  a  promise  sufficient  consideration  for,  183,  184. 

Statute  of  Frauds,  requirements  of,  184,  185. 

under  seal,  182. 

writing,  extent  of,  necessary,  185,  186. 
subrogation  of  surety  not  dependent  on,  220,  221. 
to  indemnify,  190-193. 

doctrine  of  Thomas  v.  Cook,  191-193. 

Statute  of  Frauds,  when  applied,  191. 

third  persons,  not  within  Statute  of  Frauds,  191-193. 
Contribution, 

right  to,  by  co-sureties,  197,  203-213. 

defined,  197,  203,  204. 

action,  when  right  of,  arises,  206,  207. 
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Contribution,  right  to,  by  co-sureties — Cotitinued 

allowed  in  equity  before  recognized  at  law,  204. 

amount,  how  arrived  at,  205. 

at  law,  204,  205. 

basis  of,  in  equity,  203. 

co-sureties,  who  are,  207-209. 

defenses  to,  212,  213. 

differences  between  legal  and  equitable  right,  204-206. 

involuntary  co-sureties,  209. 

lien,  release  or  loss  of,  by  surety,  213. 

non-resident  co-surety,  205,  206. 

not  based  on  contract,  209-212. 

obligation  of  co-sureties,  204. 

origin  of,  203,  204. 

Statute  of  Limitations,  how  affecting,  206,  207. 

when  surety  is  bound  without  knowledge  of  co-surety,  210,  211. 

where  co-surety  extends  time  to  principal  without  consent  of  other 
sureties,  212. 
Corporations, 

as  principal  acting  ultra  vires,  231. 

mortgages  bf,  313. 

promise  to  answer  for  debt  or  default  o^  without  capacity,  189. 

Co-Sureties, 

contribution  of,  197,  .203-213.     See  also  Contribution, 
obligations  of,  204. 
who  are,  207-209. 
Connter-Claim,  of  debtor  against  creditor,  surety  may  not  avail  himself 

of  this  defense,  270,  271. 
Courts, 

interpretation  of  legislation  left  to  the,  423. 

must  decide  whether  the  statute  is  public  or  private,  general  or 

local,  valid  or  void,  423. 
of  foreign  laws,  424. 
of  the  Constitution  of  the  United  States,  424. 

Covenant,  ' 

against  incumbrances  in  conveyance  by  mortgagor,  356.  | 

not  to  sue,  i 

principal  by  creditor,  ' 

releases  surety,  240-242. 

with  reservations,  does  not  release  surety,  242-244. 
surety  by  creditor  releases  co-sureties,  269,  270. 
of  warranty  in  conveyance  by  mortgagor,  356. 
to  insure,  by  mortgagor,  344,  345. 
Creditor, 

covenant  by,  not  to  sue  principal,  240-244. 

defenses   of  surety   arising   from   dealings  between,   and   co-sureties, 
268-270. 
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•Creditor — Continued  -■.—,-* 

extension  of  time  by,  without  consent  of  surety,  244-249. 

consideration,  244-246.  . 

for  a  definite  time,  246-248. 

where  time  is  extended  to  one  not  known  to  be  a  surety,  248,  249. 
failure  by, 

to  notify  guarantor  of  acceptance,  254-257. 

to  notify  guarantor  of  default,  257,  258. 

to  sue  the  debtor,  releases  surety,  when,  254. 

to  use  money  in  payment  of  his  claim,  releases  surety,  253,  254. 
loss  of  bond  by,  273,  274. 

non-performance  by  obligee  of  his  contract,  releases  surety,  233. 
of  mortgagee,  rights  to  his  interest  in  property,  336. 
payment  by  surety  to,  operates  as  an  equitable  assignment,  222. 
refuses  payment  when  tendered,  releases  surety,  253. 

by  principal  debtor,  253. 

by  surety, -253. 
right  of,  to  the  securities, 

arises,  when,  280. 

bankruptcy  of  surety,  280. 

creating  an  express  trust,  278,  279. 

indemnity  given  by  a  stranger  or  co-surety,  281. 

limitations  on,  280-281. 

nature  of,  278-280. 

summary  of,  281. 
surety's  right  to  be  subrogated  to  securities  held  by,  214-217,  222,  223. 
surrender  or  loss  of  securities  by,  releases  surety,  249-253. 
voluntarily  dischai;ging  principal  debtor,  discharges  surety,  234^ 
Curtesy,  husband  of  mortgagor  entitled  to,  337,  344. 
Custom, 

bills  and  notes,  law  of,  had  its  inception  from  mercantile,  1. 
law  merchant  the  creature  of  commercial,  35. 

Date, 

on  bills,  cheeks,  and  notes,  54-56. 

alteration  of,  175,  260. 

ante-dated,  55,  56. 

dated  on  Sunday,  56. 

mistake  as  to,  55. 

no  date,  rules  as  to  construction,  65. 

not  essential,  55. 

place  of,  on  instrument,  55. 

post-dated,  55,  56. 
Death, 

of  mortgagee,  legal  title  or  interest  descends  to  heir  or  devisee,  327. 
of  surety,  effect  on  surety's  obligation,  274-277. 

estate  of  surety  may  be  held,  when,  275. 

instrument  under  seal,-  276,  277. 
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Deatbr-fif  surety,  effect  on  surety's  obligation — Continued 
joint  and  several  obligations,  275. 
joint  "obligatiotis,  274,  275. 
offer  to  guarantee,  revokable  by  death,  276. 
provisions  in  the  contract  respecting,  277. 
Debt, 

defined,  187,  188. 

antecedent  or  pre-existing,  as  consideration  for  a  bill  or  note,  60-62. 

mortgage, 

assignment  of  mortgage  without,  347. 

evidence  by  instrument  wholly  separate  from  mortgage  deed,  348. 
note,  348,  349. 
payment  of  the,  870-379. 
securing  by  liens,  310. 
transfer  of,  347-349. 
Debtor, 

covenant  by  creditor  not  to  sue, 

releases  surety,  240-242.  ~ 

with  reservations  does  not  release  surety,  242-244. 
promise  to  apply  property  in  surety's  hands,  194. 

promise  to  pay  his  own  debt,  not  within  Statute  of  Frauds,  193,  194. 
De  Donis,  clause,  held  to  be  part  of  the  law  of  Kansas,  425. 
Deeds, 

absolute  conveyance  distinguished  from  mortgage,  307,  308. 
deposit  of,  with  creditor,  when  an  equitable  mortgage,  299,  300. 
of  trust, 
beneficiary, 

action  by,  to  recover  possession,  329. 
may  purchase  at  ti^istee's  sale,  418. 
in  the  nature  of  mortgages,  310,  311. 
trustee  in,  authority  of,  415. 
with  power  of  sale,  412,  415. 

distinguished  from  mortgage,  311. 
Default, 

defined,  187,  188. 

guarantor  not  entitled  to  notice  of  debtor's,-  257,  258. 
Defective  Mortgages,  perfection  of,  304,  305. 
Defense, 

affecting  title  to  bill,  note  or  check,  121-130. 
defined,  122. 
alteration  as,  124. 
duress  as,  123. 

failure  or  absence  of  consideration  as,  123,  129,  130. 
forgery  as,  123. 
fraud   as,   123-126. 

effect  of  statute  on,  126,  127. 
in  the  execution,  124. 
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Defense,  affecting  title  to  bill,  fraud  as— Continued 
in  the  inception,  124. 

in  the  inducement,  125. 

signer  negligent,  125,  126. 
illegality  as,  123. 

effect  of  statute  on,  127,  128. 
lack  of  delivery  as,  124,  128,  129. 
negligence  of  signer  as,  125,  126. 

payment,  release  or  renunciation  before  maturity,  134. 
personal,  122, 
real,  122. 

want  of  capacity,  123. 
of  surety,  229-277. 

agreement  by  creditor  to  release  one  of  several  co-sureties,  268,  269. 
alteration  of  principal's  contract  or  variation  of  the  surety's  risk, 

258-263. 
arising  from  dealings  of  creditors  and  co-sureties,  268-270. 
covenant  by  creditor  not  to  sue  principal,  240-242. 

with  reservations,  242-244. 
covenant  of  creditor  not  to  sue  one  of  several  co-sureties,  269,  270. 
creditor  voluntarily  discharging  principal  releases  surety,  234. 
death  of  principal  does  not  release  surety,  235,  236. 
death  of  surety,  effect  on  surety's  obligation,  274. 
discharge  of  principal  debtor  in  bankruptcy  does  not  release  surety, 

234. 
duress  affecting  the  principal's  obligation,  233. 
effect  of  accident  or  mistake  on  the  surety's  obligation,  273,  274. 
extension  of  time,  without  consent  of  surety,  244-249. 

consideration,  244-246. 

for  a  definite  time,  246-248. 

where  time  is  extended  to  one  not  known  to  be  a  surety,  248,  249. 
failure  of  creditor, 

to  notify  the  guarantor  of  acceptance  by  creditor,  25i-257. 

to  sue  debtor,  releases  surety,  when,  254. 

to  use  money  in  payment  of  claim,  253,  254. 
failure  to  discharge  employee,  266-268. 

criminal  or  grossly  immoral  acts,  266,  267. 

embezzlement,  267. 

negligent  acts,  268. 
failure  to  disclose  facts,  265,  266. 
fraud  affecting  the  principal's  obligation,  233. 
fraud  or  misrepresentation  of  the  obligee,  263-265. 
'  concealment  which  is  material,  265. 

inducing  surety  to  sign,  264. 

misrepresentation  as  to  use  of  note,  264. 
fraud  or  other  misconduct  of  the  principal  towards  surety,  272,  274 
illegality  affecting  the  principal's  obligation,  231,  232, 
infant  as  principal  debtor,  surety  not  bound,  230. 
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Defense,  of  surety — Continued 

judgment  against  principal  debtor,  237. 

judgment  in  favor  of  principal,  236,  237. 

non-performance  by  obligee  of  his  contract,  233. 

part  payment  to  creditor  in  full  satisfaction  discharges  surety,  239. 

payment  by  principal  debtor,  238,  239. 

principal, 

a  corporation  acting  ultra  vires,  231. 

a  married  woman,  229,  230. 

name  of,  signed  without  authority,  surety  liable,  231. 

not  bound,  surety  is  not  bound,  239. 

obligation  of,  suspended  by  war,  234. 


by  creditor  of  attachment  on  principal's  property,  252. 
by  creditor  of  a  valid  levy  on  property,  251. 
of  principal  when  surety  and  principal  are  bound  jointly,  239. 
of  principal  when  surety  and  principal  are  bound  severally,  239. 
Statute  of  Limitations  may  run  in  favor  of  principal  but  not  in 

favor  of  surety,  234,  235. 
surety's  right  to  avail  himself  of  set-off  and  counter-claim,  270,  271. 
surrender  or  loss  of  securities,  249-253. 
valid  tender  by  principal  discharges  surety,  238. 
variation  of  risk,  258-263. 
by  collateral  agreement,  261. 
to  action  of  contribution  of  co-sureties,  212,  213. 
to  right  of  indemnity  of  surety,  203. 
Statute  of  Frauds,  203. 
Statute  of  Limitations,  203. 
Delivery, 

acceptance  of  bill  within  twenty-four  hours  of,  79. 
actual,  58. 

bill,  check  or  note  payable  to  fictitious  payee  capable  of  being  nego- 
tiated by,  51. 
constructive,  58,  59. 

lack  of,  constituting  a  defense  to  title,  124,  128,  129. 
negotiation  of  paper  by,  85-88. 
of  an  instrument,  58,'  59. 
of  mortgage,  325,  326. 

acceptance  by  mortgagee  necessary,  325. 
in  escrow,  325. 
paper  payable  to  bearer  may  be  transferj-ed  by,  50,  85-87. 
to  third  person,  of  bill,  note  or  check,  59. 
Demand  Paper, 
defined,  41. 

for  purpose  of  negotiation,  not  overdue  until  reasonable  time,  109,  110. 
for  purpose  of  suit,  due  at  once,  109. 
holder  in  due  course  of,  110. 
reasonable  time  as  applied  to,  110,  111,  147. 
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Demand  Paper — Continued 

Statutes  of  Limitations  on,  109. 
time  of  presentment  of,  147,  148. 
when  overdue,  109,  110. 
when  suit  may  be  brought  on,  41. 
Deposit,  of  title  deeds,  when  an  equitable  mortgage,  299,  300. 
Discharge, 

of  negotiable  instrumeats, 
by  alteration,  174-176. 

instrument  so  drawn  that  alteration  is  made  easy,  175. 
material  alteration,  175,  176. 
of  date,  175. 

of  medium  or  currency,  175. 
of  parties,  number  or  relation  of,  175. 
of  sum  payable,  175. 
of  time  or  place  of  payment,  175. 
by  cancellation,  173,  174. 
destruction  of  paper,  174. 
methods  of,  174. 
by  payment,  172,  173, 

by  a  party  secondarily  liable,  173. 

in  due  course  by  or  on  behalf  of  the  principal  debtor,  172. 
in  due  course  by  the  party  accommodated,  172,  173. 
to  the  right  person,  173. 
by  renunciation,  176. 
of  parties  secondarily  liable  by, 
act  which' discharges  instrument,  176. 
Agreement  to  extend  time  of  payment,  177. 
cancellation  of  signature  of  party  secondarily  liable,  176. 
discharge  of  prior  party,  176. 
release  of  j)rincipal  debtor,  176. 
valid  tender  of  payment,  176. 
Dishonor, 

of  a  bill  of  exchange, 
acceptance  refused,  158. 
death  of  drawee,  158. 
non-acceptance  by  drawee,  158. 
non-payment,  159. 

notice  of,  to  drawer  or  indorser,  159-169. 
by  or  on  behalf  of  holder,  165. 
by  whom  given,  165,  166. 
dispensed  with,  when,  163-165. 
form  of,  159,  160. 

inconvenience  will  not  excuse  delay  in  giving,  163.  - 
how  given,  160,-161. 
notice  by  one  may  benefit  others,  166.'^ 
successive,  162,  163. 
time  within  which,  must  be  given,  161,  162. 
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Dishonor,  of  a  bill  of  exchange,  notice  of — Continued 

where  parties  reside  in  different  places,  161,  162. 
where  parties  reside  in  the  same  place,  161. 
to  bankrupt,  168. 
to  parties  jointly  liable,  168. 
to  partners,  168. 

to  whom  notice  may  be  given,  167,  168. 
use  of  mails,  160,  161. 
waiver  of,  165. 
when  delay  excused,  163. 
when  dispensed  with  entirely,  163-165. 
where  notice  must  be  sent,  168,  169. 
where  party  is  dead,  168. 
Donee,  of  a  bill  or  note.  111. 
Dower, 
in  mortgage  made, 
after  marriage,  343. 
before  marriage,  343. 
wife  of  mortgagee  not  entitled. to,  when,  296. 
wife  of  mortgagor  entitled  to,  337,  342-344. 
Drawee, 
acceptance  of  bill  of  exchange  by,  76-85. 
defined,  76. 

"accepted"  on  face,  77. 
by  conduct,  76,  79,  80. 

by  one  drawee,  where  there  are  two  or  more,  82. 
conditional,  81,  82. 
express,  76. 

failure  to  return  bill  whether,  80. 
for  honor,  83,  84. 
form  of,  76. 
general,  80,  81. 

good  without  signature,  by  law  merchant,  77. 
"honored,"  77. 
in  writing,  76. 
kinds  of,  80-82. 
local,  82. 

not  bound  until,  76; 
only  drawee  may  accept,  82,  83. 
on  separate  paper,  77-79. 
oral,  76. 

"payment  guaranteed,"  77. 
"presented,"  77. 

promise  to  accept  all  bills  drawn  for  a  specific  purpose,  79. 
qualified,  80-82. 
defined,  81. 
as  to  time,  82. 
refusal  to  return,  whether,  80. 
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Drawee,  acceptance  of  bill  of  exchangS'by — Continued 

"seen,"  77. 

supra  protest,  83,  84. 

to  pay  at  a  particular  place,  82. 

unconditional  promise  in  writing,  before  bill  is  drawn,  78,  79. 

who  may  accept,  82,  83. 

within  twenty-four  hours  after  delivery,  79. 
alternate,  of  bill  of  exchange,  48,  49. 
bill  or  note  payable  to,  42. 
fictitious,  presentment  dispensed  with,  154. 
not  bound  until  acceptance,  76,  155. 
of  a,  bill  of  exchange,  3,  16. 

must  be  certain,  47,  48. 
of  a  check,  5. 
Drawer, 

admission  by  acceptor  of  existence  of,  133. 
admission  of  authority  of,  to  draw  cheek,  134. 
admits  existence  of  payee,  134,  135. 
bill  or  note  payable  to,  42. 
liability  of,  134,  135. 
notice  of  dishonor  to.     See  Dishonor, 
of  a  bill  of  exchange,  3,  4,  16,  76. 
of  a  cheek,  5. 

presentment  of  payment  must  be  made  to  acceptor  or,  151. 
qualified  acceptance  of  bill  by  drawee  discharges,  81. 
signature  of,  67,  68. 
Duress, 

affecting  the  principal's  obligation,  releases  surety  when,  233. 
a  personal  defense  affecting  title  to  bill  or  note,  123. 
obligation  secured  by  principal  by,  liability  of  surety,  273. 

Easements,  attempt  to  create  incumbrances  in  shape  of,  by  mortgages, 

339. 
Equitable  Interests, 

may  be  subject  to  mortgage,  314. 
an  equitable  mortgage,  305. 
EcLuitable  Mortgage,  290,  291,  299-306. 

defined,  299. 

agreement  to  give  a  legal  mortgage,  300-302. 

agreement  to  satisfy  obligations  out  of  specified  property,  302-304. 

analogous  situations,  not  to  be  co'nfused  with,  306. 

cestui  que  trust  may  transfer  his  interest  by,  305. 

deposit  of  title  deeds,  299,  300. 

legal  mortgage  contrasted  with,  299. 

mistake  in  legal  mortgage  creates  an,  301. 

mortgage  of  equitable  interest,  305. 

perfection  of  defective  mortgages,  304,  305. 
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Equitable  Mortgage — Continuei 
remedies  of  court  of  equity,  306. 

specific  performance  of  contract  to  convey  in  no  -eense  an,  306. 
Equity, 

redemption  in,  288,  289. 
surety  may  recover  from  principal  in,  202. 
Equity  of  Bedemption, 
defined,  284. 

clogging  the,  289,  361,  390. 
curtesy  in,  344. 

descent  of,  upon  death  of  mortgagor,  365,  366. 
dower  in,  343. 
equitable  interest,  an,  305. 

heir  receiving  an,  entitled  to  surplus  at  foreclosure  sale,  410. 
inseparably  connected  with  a  mortgage,  389. 
in  the  early  courts  of  equity,  387. 

mortgage  with  power  of  sale,  a  sort  of  modification  of,  412. 
mortgagor's  right  to  convey,  338,  339. 
must  be  exercised  on  equitable  principles,  393. 
release  of,  391,  392. 
stipulations  intending  to  narrow,  388. 
transfer  of  property  by  a  mortgagor, 

really  a  transfer  of,  356. 

to  mortgagee  extinguishes,  362. 
Estoppel,  of  mortgagor  to  deny  title,  341. 
Exchange, 

agreement  to  pay,  affecting  the  negotiability  of  instruments,  34. 
current,  34,  35. 
Execution, 

mortgagee's  estate  not  subject  to  sale  on,  296. 
mortgagor's  property  entitled  to,  for  his  debts,  342. 
Exemptions,  waiver  in  bill  or  note  of,  25. 
Exoneration, 

right  of  surety  to,  197,  225-228. 

defined,  197,  225,  226. 

basis  of,  hardship  on  surety,  225. 

distinguished  from  surety's  right  against  creditor,  227,  228. 

equitable  right  of,  225. 

examples  of  its  application,  226,  227. 

nature  of  the,  225,  226. 

one  who  has  pledged  property,  226. 

right  of  surety  to  compel  creditor  to  sue  debtor,  228. 

Fees  of  Attorney,  bill  or  note  drawn  with  agreement  to  pay,  33,  34. 
Fictitious  Payee, 

defined,  52. 

of  paper,  when  treated  as  payable  to  bearer,  53,  54. 
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Fire  Insuiance, 

company  paying  loss,  subrogated  to  right  of  insured  against  persons 

causing  fire,  220,  221.  \^ 

covenant  to  insure  by  mortgagor,  344,  345. 
insurable  interest, 

of  mortgagee,  335,  345. 
of  mortgagor,  344. 
subrogation  of  insurer  to  rights  of  mortgagee  against  mortgagor,  345. 
Foreclosure, 

suit  by  mortgagee,  400-411. 
defenses,  404,  405. 

non-maturity  of  debt,  405. 

Statute  of  Limitations  no  defense  to  debt,  405. 
validity  of  mortgage  may  be  attacked,  405. 
ear-marks  of  a  proceeding  in  rem,  400. 
jurisdiction  of  courts,  401,  402. 

equity  courts  had  originally  jurisdiction  only,  401. 
law  courts  permitted  to  exercise  jurisdiction  by  statute,  401. 
origin  and  nature  of  remedy,  400,  401. 
parties   to  the   suit,   402,  403. 
assignee,  402. 
mortgagee,  402. 

personal  representatives  of  mortgagee,  403. 
personal  judgment,  410,  411. 
procedure,  404. 

bill  need  not  set  out  mortgage  word  for  word,  404. 
complaint,  404. 
relief  granted,  405-407. 

decree  must  state  amount  of  debt,  407. 

must  conform  with  pleadings  and  scope  of  the  prayer,  406. 
strict  foreclosure,  400. 
the  foreclosure  sale,  407-409. 

application  of  proceeds,  409,  410. 

deed  by  court,  409. 

duty  of  court  officer  to  conduct,  in  a  fair  and  impartial  manner, 

407. 
order  for,  directed  to  an  officer  of  the  court,  407. 
sale  incomplete  until  confirmed  by  court,  408.  I 

Foreign  Corporation,  as  an  indorser,  133. 
Foreign  Laws,  interpretation  of,  a  question  of  fact,  424. 
Forgery, 

a  defense  to  title  of  bill  or  note,  123. 
of  endorsement,  134.  ^ 

of  signature,  14. 
Form, 

non-essentials  as  to,  of  bills,  checks  or  notes,  54-57. 
ante-dated,  55,  56. 
date,  54,  55. 
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Form,  non-essentials  as  to,  of  bills,  cheeks  or  notes — Continued 

place  of  payment,  56. 

post-dated,  55,  56. 

seal,  56,  57. 

value  received,  56. 
Fraud, 

affecting  the  principal 's  obligation,  surety 's  equitable  defense,  232,  233. 
as  a  defense  affecting  title  to  bill  or  note,  123-126. 

effect  of  Negotiable  Instruments  Law  on,  126,  127. 

in  the  execution,  124. 

in  the  inception,  124. 

in  the  inducement,  125. 

signer  negligent,  125,  126. 
of  obligee,  releases  surety,  when,  263-265. 

concealment  which  is  material,  265. 

inducing  surety  to  sign,  264. 

misrepresentation  as  to  use  of  note,  264. 
of  principal,  liability  of  surety,  273. 
Future  Advances,  mortgages  for,  319,  320. 

Galveston,  Texas,  charter  of,  434,  435. 

Gaming,  promissory  notes  given  for  gambling  debts,  127. 

Good  Faitli, 

negligence  however  gross  does  not  in  itself  amount  to  bad  faith,  113. 

nothing  short  of  actual  bad  faith  amounts  to  lack  of,  113. 

transferee  must  take  instrument  in,  112-114. 
American  rule,  113,  114. 
English  rule,  113. 
rule  by  statute,  114. 
Grace,  Days  of, 

allowed  on  bill  or  note,  108. 

product  of  the  law  merchant,  6. 
Guarantor, 

entitled  to  notice  of  acceptance,  254. 

not  entitled  to  notice  of  debtor's  default,  257,  258. 

obligation  of,  to  be  in  form  of  express  promise,  187. 

suretyship  as  defined  includes,  181. 

who  may  become,  181,  182. 
Guaranty.    See  also  Suretyship. 

defined,  180. 

collateral  undertaking,  180. 

contract  of,  negotiability  of,  184. 

distinguished  from  suretyship,  180,  181. 

indorsement  of  note  in  form  of,  90,  91. 

necessity  of  consideration,  182-184. 

principal  of,  a  married  woman,  surety  not  bound,  229,  230. 
Guardian,  sureties  of,  entitled  to  subrogation,  216. 
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Holder  In  Sue  Course, 

defined,  4,  106,  107. 

amount  of  recovery  by,  116-120. 

accommodation  paper,  116,  117. 

rule  when  bank  buys  paper  held  by  a  depositor,  118,  119. 

transferee  a  pledgee  or  mortgagee,  119,  120. 

transferee  receiving  notice  before  consideration  is  paid  in  full,  117, 
118. 
before  maturity  of  bill  or  note,  106. 
by  the  law  merchant,  105,  106. 
defenses  affecting  title  of,  121-130. 

defined,  85,  122-124. 

effect  of  the  statute  on,  126-128. 
fraud,  126,  127. 
illegality,.  127,  128. 

fraud  as  a  defense,  124-126. 
fraud  in  the  inception,  125. 
signer  negligent,  125,  126.    • 

lack  of  delivery  as  a  defense,  128,  129. 

lack  di  failure  of  consideration  as  a.  defense,  129,  130. 
deriving  title  from  a,  114-116. 
every  holder  presumptively  a,  120,  121. 

burden  of  proof,  120,  121. 
for  value,  and  without  notice  of  any  defects,  106. 
holder  distinguished  from,  105. 

holds  instrument  free  from  any  defect  of  title  of  prior  parties,  122. 
incomplete  instrument  in  hands  of,  74,  75. 
instrument  must  be  complete  and  regular  on  its  face,  107. 
instrument  payable  to  bearer,  106. 

•  negotiation  must  occur  before  instrument  is  overdue,  107,  108. 
of  a  bill  or  note  before  maturity,  106. 
of  demand  paper,  110. 

one  who  takes  paper  after  it  is  due,  not  a,  39. 
presentment  for  payment  by,  153,  154. 
Homestead, 

exemptions,  waiver  of,  in  a  bill  or  note,  25. 

right  of  surety  to  follow  trust  fund  into  the,  217,  218. 

Illegality, 

affecting  the  principal's  obligation  releases  surety,  when,  231,  232. 
of  bill  or  note, 

effect  of  Negotiable  Instruments  Law  on,  127,  128. 
not  a  real  defense,  when,  127,  128. 
Improvement, 

of  mortgaged  premises,  333,  334. 
by  mortgagee  in  possession,  333. 
Indemnitor, 
promise  to  apply  property  in  surety's  hands,  194. 
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Indemnitor — Continued 

promise  to  pay  his  own  debt  not  within  Statute  of  Frauds,  193,  194. 
suretyship  as. defined  includes,  181. 
Indemnity, 

contract  to  indemnify,  190-193. 

doctrine  of  Thomas  v.  Cook,  191-193. 

Statute  of  Frauds,  when  applied,  191. 

third  persons  not  within  Statute  of  Frauds,  191-193. 
given   by   stranger   or   eo-surety,   cannot   be   claimed   by   creditor    of 

surety,  281. 
right  to,  by  surety,  197-203. 

-defined,  197. 

action, 

may  be  brought  in  name  of  surety,  198. 

right  of,  does  not  accrue  until  surety  pays  debt,  198,  199. 

when  surety  may  bring,  199-201. 

amount  that  surety  may  recover  on  his  right,  201,  262. 

debt  may  be  paid  before  due,  action  by  surety  after  it  is  due,  198- 

debt  may  be  paid  in  installments,  199.  • 

defenses  to,  203. 

equitable  right,  not  dependent  upon  contract,  202,  203. 

nature  and  origin  of,  198. 

■no  demand  or  notice  need  be  given  principal,  198. 

of  note,  amount  of  recovery,  200,  201. 

origin  of,  in  equity,  198. 

right  of  subrogation  available  when,  217,  218. 

volunteer,  whether,  may  recover,  202,  203. 

when  right  arises,  198,  199. 
Indorsee, 

agent  of  the  indorser,  97-99. 
of  a  bill  of  exchange,  4. 
trustee  for  third  party,  97,  100,  101. 
Indorsement, 
by  bank,  93. 
by  corporations,  93,  94. 
by  infant,  95,  96. 
/sonditional,  96,  102,  103. 
form  of,  89,  95. 
in  blank,  87,  88,  93,  96. 
in  form  of, 

assignment,  89,  90. 

guaranty,  90,  91. 
must  be  of  the  entire  instrument,  92. 
must  be  written  on  instrument  or  allonge,  91,  92. 
negotiation  of  paper  payable  to  order  by,  and  delivery,  88,  89. 
on  paper  attached  to  instrument,  91. 
oral,  never  has  been  recognized,  91. 
place  of,  91. 
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Indorsement — Continued 
qualified,  96,  101,  102. 
restrictive,  96-101. 

defined,  96,  97. 

indorsement  constituting  indorsee, 
-  agent  of  indorser,  97-99. 
trustee  for  third  party,  97,  100,  101. 

indorsement  prohibiting  further  negotiation,  97,  98. 
special,  96. 

transfer  of  paper  without,  103,  104. 
usual  form,  89. 
where  instrument  is  payable, 

to  cashier,  93,  94. 

to  two  or  more  payees,  93. 
where  name  is  misspelled,  94,  95. 
without  recourse,  101,  102. 
Indorser, 

acceptor  does  not  admit  genuineness  of  signature  of,  134^ 
anomalous,  defined,  137. 
indorsee  agent  of,  when,  97-99. 
joint  indorsers,  liability  of,  137. 
liability  of,  135-139. 

anomalous  or  irregular  indorser,  137-139. 

on  indorsement  in  form  of  an  assignment,  89,  90. 

successive  indorsements,  136,  137. 
of  a  bill  of  exchange,  4,  76. 

qualified  acceptance  of  bill  by  drawee  discharges,  81. 
qualified  indorsement  relieves  transferor  from  liability  as  an,  101. 
signature  of,  68. 

suretyship  as  defined  includes,  181. 
Infant, 

as  mortgagee,  313. 

as  payee,  maker  of  note  may  not  avoid,  132. 

as  principal  debtor,  surety  not  liable,  230. 

contract  of,  voidable,  230. 

indorsement  of  note  by,  95,  96. 

view  by  Storey,  95,  96. 
mortgages  of,  312,  313. 

promise  to  answer  for  debt  or  default  of,  189. 
Innkeeper, 

lease  by  mortgagee  to,  effect  on  clause  prohibiting  sale  of  intoxicating 

liquors,  331. 
lien  on  guest's  baggage  for  bill  of  guest,  310. 
Insane  Persons,  promise  to  answer  for  debt  or  default  of,  189. 
Installment  Paper, 

time  of  presentment  of,  146,  147. 
when  overdue,  108,  109. 
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InstxumentB, 
destroyed,  132. 
incomplete,  72-75. 

general  rule  and  statute,  74,  75. 
lost,  132. 

bond  of  indemnity,  132. 
liability  of  owner  of,  132. 
payable  at  bank,  131,  132. 
Insurable  Interest.     See  Fire  Insurance. 
Insurance,  of  mortgaged  premises.    See  Fire  Insurance. 
Interest, 

agreement  to  pay,  in  a  bill  or  note  as  affecting  negotiability,  36,  37. 

ambiguity  as  to,  in  bill,  check  or  note,  64,  65. 

incidental  to  a  note,  37. 

mortgagor  must  tender,  394. 

no  interest  mentioned  in  mortgage,  legal  interest  presumed,  394. 

payment  of  an  increased  rate  of,  sufficient  consideration*  for  extension 

of  time  by  principal  to  creditor,  245. 
payment   of   iisurious,   not   sufScient    consideration   for    extension   of 
time  by  principal  to  creditor,  245. 
Interpretation  and  Construction, 
of  bills  and  notes, 
rules  of  construction  in  case  of  ambiguity  of  language, 
ambiguity  as  to  interest,  64,  65. 
ambiguous  signatures,  67-72. 
discrepancy  between  words  and  figures,  63,  64. 
doubt  as  to  whether  bill  or  note,  65,  66. 
joint  and  several  liability,  67. 
misplaced  signature,  66,  67. 
no  date,  65. 
sum  payable,  63,  64. 
of  statutes,  423-436. 
a  matter  Of  law,  434. 
construed  as  a  whole,  428,  429. 
context,  428. 

courts  interpret,  423,  424. 
duration  of  statutes,  424,  425. 
established  interpretation  part  of  the  law,  427. 
extrinsic  aids  in  construction,  430,  431. 
foreign  laws  a  question  of  fact,  424. 
general  rules  of,  425-427. 
intrinsic-  aids  in  construction,  432. 
journal  of  both  houses  may  be  resorted  to,  431. 
judicial  notice  of  the  common  law  and  statutes,  430,  431. 
last  expression  of  legislative  will,  428. 
laws  l&ok  forward  not  backward,  427,  428. 
legislative  intent,  426,  427,  431. 
liberal  construction,  432. 
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Interpretation  and  Construction,  of  statutes — Continved 
part  of  statute  unconstitutional,  427. 
penal  statutes,  431,  432. 

power  and  duty  of  caurts  relating  to,  423,  424. 
preamble,  429,  430. 

presumption  in  aid  of  construction,  427,  428. 

presumption  of  the  use  of  words  in  their  plain  ordinary  meaning,  426. 
recitals,  429,  430. 
remedial  statutes,  431,  432. 
repeals,  434-436. 

express,  434. 

implied,  434,  435. 

operate  prospectively  only,  436. 
retrospective  legislation,  428. 
saving  clause,  435. 
Statute  of  Limitations,  432. 
statutes  granting  special  privileges,  432. 
strict  construction,  431,  432. 
territorial  operation,  424,  425. 
title,  429,  430. 

uncertainty  of  statute,  428,  429. 
use  of  words  in  technical  sense,  426. 
wisdom  and  policy  of  legislation,  427. 
word  out  of  the  statute,  428. 
Intoxicating  LiijLUors,  statute  regulating,  interpretation  of,  428,  429. 

Joint  and  Several  Liability;  qn  bills  or  notes,  rules  of  construction,  67. 
Joint  Mortgagees,  313,  336. 

payment  of  mortgage  debt  to  either  of,  336. 
Judgment, 

against  principal  debtor,  237. 

authority  in  a  negotiable  instrument  to  confess,  24. 

foreclosure  of  mortgage  is  independent  of  personal  liability  on,  410, 
^411. 

in  favor  of  principal  debtor,  releases  surety,  when,  236,  237. 

surety's  right  of  subrogation  to,  221,  222. 

Law  Day, 

defined,  284. 

payment  of  debt  before  and  after,  287. 
term  in  earlier  decisions,  294. 
Law  Merchant, 

codification  of  the,  in  the  United  States,  9. 

creature  of  commercial  usage  and  custom,  35. 

days  of  grace,  product  of,  6.  • 

emphasis  of  the,  upon  certainty  and  singleness  of  obligation,  33. 

Mansfield  the  father  of  the,  2. 

time  of  payment,  provision  of  the,  as  to,  38. 
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Lease,  mortgagee  may,  mortgaged  premises,  330. 

Legal  Holiday,  instrument  falling  due  on,  payable  on  next  succeeding 

business  day,  146. 
Legal  Tender,  defined,  by  statute,  19. 
Legislation.     See  also  Statutes. 

legislative  department  of  the  state,  423. 
enacts  legislation,  called  statutes,  423. 
legislative  intent,  what  is,  426,  427,  431. 
presumption  that  legislature, 
knew  scope  of  its  powers,  427. 
knew  the  prior  state  of  the  law,  427. 
Lien, 

equitable,  how  created,  303. 

of  creditor  upon  certain  property,  302,  303. 

if  ;upon  property  in  land,  must  be  in  writing,  303. 
securing  debts  by,  310. 
surety's  right  to  subrogation  of,  of  state  or  county,  216. 

Maker, 

admission  by,  of  existence  of  payee,  132-134. 
burden  of,  to  seek  out  holder,  131. 
liability  of,  131. 
of  a  promissory  note,  5,  76. 
presentment  of  payment  must  be  made  to,  151. 
signature  of,  67,  68. 
Married  Women, 

as  mortgagees,  313.  ' 

at  common  law  no  power  to  contract,  313. 
mortgage  of, 

at  common  law,  void,  313. 

today  in  England  and  United  States,  permitted  by  statute,  313. 
promise  to  answer  for  debt  or  default  of,  189. 
Master  and  Servant, 

failure  of  master  to  discharge  employee  releases  surety,  when,  266-268. 
criminal  or  gross  immoral  acts,  266,  267. 
embezzlement,  267. 
negligent  acts,  268. 
Maturity, 

holder  in  due  course  must  become  holder  of  note  before,  106. 
if  day  of,  is  on  legal  holiday  or  Sunday,  146. 
incidents  of  negotiability  after,  107,  108. 
of  installment  note,  109. 
Maxims, 
'    "equity  regards  that  as  done  which  ought  to  be  done,"  301,  303. 

"once  a  mortgage  always  a  mortgage,"  289,  308,  387,  389,  390. 
Merger,  of  interests  in  land  by  a  transfer  of  property  by  mortgagor  to 
mortgagee, -362. 
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Michigan, 

territory  of,  repealed  statutes  of  England,  France,  Province  of  Quebec, 
Territory   of   Indiana,    and   the    Northwest   Territory   affecting 
the,  425. 
Miscarriage,  defined,  187,  188. 
Mistake, 

effect  of,  upon  surety's  obligation,  273,  274. 

in  legal  mortgage,  effect  of  creating  an  equitable  mortgage,  301. 
mutual,  of  parties,  305. 
Money, 

defined  by  Negotiable  Instruments  Law,  21. 
bills  and  notes  must  be  paid  in,  19-22. 

foreign  money,  21,  22. 

statutory  provisions,  21. 

what  is  money?  19-21. 
current  funds  or  currency,  20. 
legal  tender,  defined,  19. 

United  States  gold  and  silver  certificates  as,  20. 
Mortgage, 

defined,  283,  284. 
absolute  conveyance, 

extreme  disparity  between  value  of  property  and  amount  paid,  308. 

whether  security  only  was  intended,  308. 
amount  of  recovery  by  transferee  of,  when  held  as  pledge,  119,  120. 
assignment   of.     See  Assignment. 

authority  to  sell,  held  as  collateral  security  in  a  bill  or  note,  23,  24. 
chattel,  297,  298. 
common  law,  287,  288. 
consideration  necessary  for,  316,  317. 
contents  of,  322,  323. 
debt  or  obligation  secured,  317,  318. 
deeds  of  trust  in  the  nature  of,  310,  311. 
discharge  of,  370-385. 
distinguished  from  other  transactions,  307-311. 

absolute  conveyances,  307,  308. 

conditional  sales,  308-310. 

deeds  of  trust,  310,  311. 

liens  securing  debts,  310. 

pledges  of  chattels,  310. 
doctrine  of  equity,  387. 

Domesday  Book  contains  many  references  to,  285. 
early  history  of,  284,  285. 
elements  of,  312-320. 
equitable.     See  Equitable  Mortgage, 
equitable  view  of  legal,  291. 
equity  jurisdiction,  extension  of,  to,  288. 
evidenced  by  written  Instrument,  321. 
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Mortgage —  Continued 
execution  of, 
acknowledgment,  324,  325. 
of  married  women,  324. 
delivery,  325,  326. 
acceptance  by  mortgagee,  325. 
in  escrow,  325. 
recording  of,  326. 

in  county  where  land  lies,  326. 
signing  by  mortgagor,  323,  324. 
under  seal  in  some  states,  324. 
witnesses  where  required  by  statute,  324. 
for  future  advances,  319,  320. 
formal,  290. 
form  of,  321-323. 

condition  of  the  mortgage,  323. 
contents  of,  322,  323. 

mortgagor  to  remain  in  possession  until  default,  323. 
of  lands,  321. 
of  sale  of  goods,  321. 
operative  words,  323. 

parties,  names  of,  should  be  given  accurately,  322,  323. 
time  for  payment  of  debt  definitely  stated,  323. 
writing  necessary,  321,  322. 
improvements  by  mortgagee  in  possession,   333,  334. 
informal,  290. 
junior,  284,  305. 
legal,  290,  291. 
agreements  to  give  a  legal  mortgage,  300-302. 
contrasted  with  equitable  mortgages,  299. 
not  intended,  302. 
theories  of,  292-298. 
lien  theory,  293-295. 

intermediate  view,  296,  297. 
some  consequences  of  the  lien  theory,  295,  296. 
view  of  New  Ydrk  Court  in  Trimm  v.  Marsh,  294,  295. 
where  it  prevails,  usually  the  result  of  statute,  297. 
original  title  theory,  292. 
present  title  theory,  293,  305. 

prevails  in  England  and  half  of  the  United  States,  293,  297. 
modern,  289. 

mortgage  of  a  mortgage,  351. 
obligation  necessary  to,  317,  318. 
of  corporations,  313. 
of  equitable  interests,  305. 
of  infants,  312,  313. 
of  married  women,  313. 
of  partnership,  314. 
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Mortgage — Continued 

of  personal  property,  297. 

of  real  property,  297. 

of  tenants  in  common,- 313. 

ownership  of,  327,  328. 

part  performance  of  contract  to  mortgage,  322. 

performance  of  contract  may  be  secured  by,  318. 

possession,  328,  329. 

agreement  of  parties  affecting,  329. 
powers  of  sale  in,  412-422. 
senior,  284, 

stipulation  to  pay  taxes,  37,  38. 
subject  of,  314. 

surety's  right  to  subrogation  to,  given  by  principal  to  creditor,  215. 
the  transaction,  283-326. 
transfer  of,  by  mortgagor,  354-363. 

assumption  of  mortgage  by  transferee,  358,  359. 

liabilities  of  transferee,  356,  357,  359-361. 

liability  of  mortgagor  after  transfer,  355,  356. 

mortgage  not  recorded,  356,  357^ 

partial  transfers,  362,  363. 

right  to,  3S4,  355. 

subject  to  mortgage,  357,  358. 

to  mortgagee,  361,  362. 
consideration,  362. 
Welsh,  290. 
Mortgagee, 
defined,  284. 

accounting  by,  liability  for,  331,  332. 
administration  of  estates  of,  367-369. 
assignment  of  mortgage  by,  346-353. 

attempt  by,  to  get  possession  before  default  in  payment,  293. 
creditors  of,  rights  of,  336. 
crops  raised  by,  in  possession,  293. 
death  of,  327. 
ejectment  by,  when,  296. 

estate  of,  cannot  be  seized  and  sold  on  execution,  when,  296. 
estate  or  interest  of  the,  327-336. 
future  advances  by,  319,  320. 
improvements  by,  when  in  possession,  333,  334. 
insurable  interest  of,  335. 
interest  of, 

before  foreclosure,  327. 

in  lien  theory  states,  295. 
joint  mortgagees,  313,  336. 

a  payment  to  either  of,  336. 
lease  by,  330. 
lessee's  liability  to,  for  use  and  occupation,  when,  335,  336. 
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Mortgagee —  Continued 

mortgagor  as  tenant  at  will  of,  340. 

ownership  of  mortgage  in,  327,  32S. 

position  of,  analogous  to  that  of  trustee,  289, 

possession  by,  not  necessary  to  exercise  power  of  sale,  414. 

possession  of,  at  common  law,  328. 

power  of  sale  in  mortgage  by,  412-422. 

cumulative  remedy,  413. 

exercise   by  mortgagee,   ' '  his  heirs,   executors,   administrators   and 
assigns,"  414,  415. 

mortgagee  cannot  purchase  at  sale,  417,  418. 
premises  must  be  kept  in  good  condition  by,  330. 
relation  of,  to  mortgagor,  340-342. 
renting  and  care  of  premises  by,  334. 
rents  and  profits  to  be  accounted  for,  331,  332. 
restriction  of,  in  use  of  mortgaged  property  at  law,  289. 
sub-mortgage  by,  314. 

theory  that,  is  owner  of  the  legal  title,  293. 
transfer  of  property  by  mortgagor  to,  effect  on,  354,  361,  362. 

consideration,  362. 
use  of  the  property  when  in  possession,  330,  331. 
waste  must  not  be  committed  by,  330. 
who  may  be,  313,  314. 
Mortgage  Notes,  348,  349. 
Mortgagor, 
defined,  284. 

administration  of  estate  of,  364-367. 
assignment  of  mortgage, 

by  mortgagee,  consent  of,  346. 

to  the,  352,  353. 
breach  of  condition  by,  288. 
condition  not  performed  by,  287. 
conveyance  by,  right  to,  338,  339. 
crops  raised  by,  in  possession,  293,  338. 
default  of,  296. 

dower  of  wife  of,  337,  342-344. 
estate  or  interest  of,  337-345. 
infant  as,  312,  313. 
insurable  interest  of,  344-346. 
lessee  of,  335,  336. 
liability  of,  after  transfer,  355,  356. 
mental  capacity,  must  have,  312. 
not  liable  for  renting  and  care  by  mortgagee,  334. 
ownership  of,  337,  338. 

possession  of  property  by,  until  default,  328. 
power  of  sale  cannot  be  revoked  by,  414. 

power  of  sale  in  mortgage  cannot  be  exercised  until  default  by,  413. 
profits  of  mortgagee  in  possession  belong  to,  332. 
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property  of,  subject  to  execution,  342. 

relation  of,  to  mortgagee, .  340-342. 

relation  of,  to  strangers,  342. 

title  in,  some  consequences  of  theory,  295,  296. 

transfer  by,  354-363. 
liability  after  transfer,  355,  356. 

use  of  property  by,  339,  340. 

who  may  be,  312,  313. 
Mortuum  Vadium, 

defined,  286. 

common  law  mortgage  has  developed  out  of,  286,  :292. 

fallen  into  disuse  prior  to  1481,  287. 

Name,  indorsement  of  note  where,  is  misspelled,  94,  95, 
Negligence,  of  signer  to  bill,  check  or  note,  125,  126. 
Negotiability, 

defined,  7-9. 

bills  and  notes  must  contain  words  of,  49. 
Negotiable  Instruments.    See  Bills  and  Notes. 
Negotiable  Instruments  Law, 

Section  1,  25. 

Section  2,  34,  36. 

Section  3,  27,  28,  29. 

Section  4,  39,  40. 

Section  6,  55. 

Section  7,  41. 

Section  8,|42,  43,  44,  60. 

Section  9,  51,  87.' 

Section  13,  55. 

Section  14,  74. 

Section  16,  128. 

Section  17,  64-67. 

Section  18,  13. 

Section  19,  14. 

Section  20,  71. 

Section  22,  96. 

Section  24,  62. 

Section  25,  59,  60. 

Section  28,  129. 

Section  29,  130. 

Section  30,  85. 

Section  32^  92. 

Section  36,  97. 

Section  37,  97. 

Section  38,  14. 

Section  39,  102, 103. 

Section  40,  86. 
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ITegotiaUe  Instniments  Iiatr — Continued 
Section  42,  93. 
Section  43,  95. 
Section  49,  104. 
Section  52,  106. 
Section  53,  110. 
Section  55,  122. 
Section  56,  114. 
Section  57,  116,  122. 
Section  58,  115. 
Section  59,  120.  '■ 
Section  60,  131,  132. 
Section  61,  132. 
Section  62,  131,  132,  133. 
Section  63,  138. 
Section  64,  138. 
Section  65,  139,  140. 
Section  66,  140,  143. 
Section  68,  137. 
Section  70,  145. 
Section  71,  146,  147. 
Section  72,  149,  151,  152. 
Section  73,  134,  150. 
Section  74,  153. 
Section  75,  150. 
Section  76,  152. 
Section  77,  152. 
Section  78,  152. 
Section  79,  155. 
Section  80,  155. 
Section  81,  152,  154. 
Section  82,  136,  154. 
Section  85,  108,  146, 
Section  86,  146. 
Section  89,  159. 
Section  90)  165. 
Section  91,  165. 
Section  92,  166. 
Section  93,  167.      / 
Section  94,  162. 
Section  96,  160. 
Section  97,  159,  160,  167. 
Section  96,  159,  160,  168. 
Section  99,  168. 
Section  100,  168. 
Section  lOt,  168. 
Section  103,  161. 
Section  194,  168. 
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Negotiable  Instruments  Law — Continued 

Section  106,  161. 

Section  107,  162. 

Section  108,  168. 

Section  109,  165. 

Section  110,  165. 

Section  111,  165. 

Section  112,  163,  164. 

Section  114,  164. 

Section  115,  164. 

Section  116,  164. 

Section  117,  165. 

Section  119,  172,  173. 

Section  120,  177. 

Section  122,  176. 

Section  123,  174. 

Section  124,  174. 

Section  125,  176. 

Section  128,  48. 

Section  130,  66. 

Section  131,  49. 

Section  132,  76. 

Section  134,  77. 

Section  135,  78. 
'  Section  137,  79. 

Section  140,  80. 

Section  141,  81,  169. 

Section  142,  81. 

Section  143,  156. 

Section  144,  157. 

Section  145,  157. 

Section  146, 157. 

Section  148,  158. 

Section  149,  158. 

Section  150,  158. 

Section  151,  159. 

Section  153,  170. 

Section  161,  83. 

Section  162,  83. 

Section  163,  83. 

Section  164,  83. 

Section  186,  148. 

Section  193,  111. 
Negotiation, 

of  bills,  notes  or  cheeks,  88-103. 
defined,  85. 
by  delivery, 

doctrine  of  Smith  v.  Clarke,  87,  88. 
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Negotiation,  of  bills,  by  delivery — Continued 

effect  of  the  Negotiable  Instruments  Law,  88. 
of  paper  indorsed  in  blank  or  to  bearer,  86,  87. 
of  paper  originally  payable  to  bearer,  85,  86. 
by  indorsement  and  delivery,  88-103. 

paper  payable  to  order,  88. 
indorsement  prohibiting  further,  97,  98. 
must  occur  before  instrument  is  overdue,  107,  108. 
transfer  of  paper  without  indorsement,  103,  104. 
Notice, 

creditor  charged  with  constructive,  of  misconduct  of  debtor,  273. 
of  an  infirmity  in  the  instrument,  what  constitutes,  114, 
of  creditor's  acceptance  of  guaranty,  254-257. 
of  default  of  debtor,  257,  258. 
a  proof  of,  258. 
Novation,  between  mortgagor  and  mortgagee,  355. 

O^erer,  death  of,  offer  cannot  be  accepted  after,  275. . 
On  Demand.     See  Demand  Paper. 
Order, 
bill  of  exchange  must  contain  an,  16-19. 
difference  between,  and  bearer  paper,  49,  50. 
instrument  payable  to,  when,  50. 
paper  payable  to, 

indorsed  in  blank,  87,  88. 

negotiation  of,  by  indorsement  and  delivery,  88,  89. 
without  indorsement,  sale  of,  103,  104. 
pay  to  B.  Bank  or,  for  collection,  98,  99. 
pay  to  B.  or,  without  recourse,  101. 
promise  to  pay  A  or,  49. 
to  pay,  out  of  particular  fund,  27. 
Overdue, 
negotiation  must  occur  before  instrument  is,  107,  108. 
when  is  a  bill  or  note  considered,  108. 
when  is  installment  paper,  108,  109. 
when  is  paper  payable  on  demand,  109-111. 
reasonable  time,  110,  111. 
Ownership, 

of  mortgages,  327,  328,  337,^  338. 
rights  of  mortgagee,  327. 
rights  of  mortgagor,  337. 
curtesy  of  husband,  337. 
dower  interest  of  wife,  337. 

Parties, 

alteration  of  number  or  relation  of,  175. 
discharge  of,  secondarily  liable, 

act  which  discharges  instrudient,  176. 
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FartieB,  discharge  of,  secondarily  liahle— Continued 

agreement  to  extend  time  of  payment,  177.  ' 

cancellation  of  'signature  of  party  secondarily  liable,  176. 
discharge  of  prior  party,  176. 
failure  to  give  due  notice  of  dishonor,  159. 
failure  to  make  proper  presentment,  145. 
release  of  principal  debtor,  176. 
valid  tender  of  payment,  176. 
warranty  of  seller  of  bill  or  note,  capacity  of,  143,  144. 
Payee, 

admission  by  maker  and  acceptor  of  existence  of,  132-134. 
alternate,  44,  45. 
fictitious,  51-54. 

defined,  52. 
"floating,"  45. 

holder  of  an  office  for  time  being,  45-47. 
impersonal,  54. 

indorsement  where  instrument  is  payable  to  two  or  more  payees,  93. 
must  be  certain,  41-43. 

name  of,  not  purporting  to  be  the  name  of  anyone,  54. 
need  not  be  named,  43. 
of  a  bill  of  exchange,  4. 
of  a  check,  5. 
of  a  promissory  note,  5. 
who  may  be,  43,  44. 
Payment, 
by  principal  debtor  releases  surety  and  guarantor,  238,  239; 

part  payment,  239. 
of  bills  and  notes, 
after  death,  38. 
discharge  by,  172,  173. 
on  demand,  when  convenient,  40,  41. 
payable  to  bearer,  43,  50,  51. 
payable  to  the  order  of.  the, 
drawee,  42. 
drawer,  42. 

holder  of  an  office  for  the  time  being,  42. 
one  or  some  of  several  payees,  42. 
payee  who  is  not  maker,  drawer  or  drawee^  42. 
two  or  more  payees  jointly,  42. 
place  of, 

alteration  of,  operates  as  discharge,  175. 
not  necessary  to  specify,  56. 
sum  payable  must  be  certain,  25,  32-38. 
agreement  to  pay, 
attorney's  fees,  33,  34. 
cost  of  collection,  33,  34. 
exchange,  34-36. 
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Payment,  of  bills  and  notes,  sum  payable  must  be  certain — Continued 
interest,  36,  37. 
taxes,  37. 
time  of  payment, 

alteration  of,  operates  as  discharge,  175. 
must  be  certain,  25,  38-41. 
payable  in  installments,  39,  40. 
payable  on  demand,  41. 
time  not  sure  to  come,  40. 
of  the  mortgage  debt,  370-379. 
acceptance  by  mortgagee,  371. 
actual,  371,  393. 

adverse  possession,  presumption  of,  when,  376,  377. 
applications  of,  378,  379. 

conditions,  performance  of,  under  common  law,  371. 
effect  of,  373,  374. 

of  note,  the  day  it  falls  due,  374,  375. 
premature,  374,  375. 

mortgagee  cannot  be  forced  to  accept,  374. 
proceeds  of  sale  of  the  property  mortgaged,  379. 
proof  of,  375-377. 

admission  of  parol  evidence,  375. 
stipulation  in  mortgage,  370,  371. 

must  be  permitted  to  govern,  371. 
tender  of,  380-385. 

absolute  tender  necessary,  381,  382. 
after  default,  383-385. 

by  common  law  view,  383. 
view  in  lien  jurisdictions,  383,  384. 
before  the  law  day,  382,  383. 
by  whom,  380. 
effect  of,  385. 

full  amount  due  should  be  offered,  380. 
in  accord  with  terms  of  payment,  380. 
of  principal  and  interest,  383. 
on  the  law  day,  382. 
refusal  of,  liability  for,  385. 
valid,  393. 

what  is  a  proper  tender,  380,  381. 
to  mortgagee,  372. 

to  administrator  or  executor  of  mortgagee,  372. 
to  whom  made,  372,  373. 
what  constitutes,  371,  372. 
Pledge, 
.  amount  of  recovery  by  transferee  of  a  bill  or  note  held  as  a,  119,  120. 

of  chattels,  distinguished  from  chattel  mortgage,  310. 
Possession, 

of  mortgaged  premises,  328,  329. 
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PoBB0Mion,  of  mortgaged  premises — Continued 
actions  to  recover,  329,  330. 
agreement  of  parties,  329. 
at  common  law,  328. 

expenses  of  taking,  charged  to  mortgagor,  335. 
mortgagee  entitled  to,  when,  328,  329. 

mortgagor  cannot  maintain  action  for,  against  mortgagee,  337. 
mortgagor  entitled  to,  when,  328,  329. 
Power, 
of  attorney,  debtor  may  confer  upon  creditor,  304. 
of  sale  in  mortgages, 
a  sort  of  modification  of  the  equity  of  redemption,  412. 
cannot  be  revoked  by  mortgagor,  414. 
conditions  of  exercising,  413,  414. 
cumulative  remedy  conferred  on  the  mortgagee,  413. 
does  not  extinguish  the  mortgagor's  obligation  beyond  the  extent 

to  which  it  is  actually  satisfied,  422. 
mortgagee  may  exercise,  414,  415. 

his  heirs,  executors,  administrators  or  assigns,  414,  415.     ' 
position  of  the  purchaser,  419,  420. 

may  compel  conveyance,  419. 

sale  does  not  put  title  in  purchaser,  419. 

specific  performance  of  contract,  419. 

title  of  purchaser,  419,  420. 
possession  of  mortgaged  premises  by  mortgagee  not  necessary,  414. 
proceeds  of  the  sale,  420-422. 

applied  to  expenses  of  sale  first,  420. 

satisfaction  of  the  debt,  420. 

stipulations  governing,  421. 

surplus,  how  distributed,  421,  422. 
reasons  for,  412,  413. 

Statutes  of  Limitations  do  not  bar  the,  413. 
the  sale,  416,  417. 

auctioneer  may  be  employed  to  cry  the  sale,  416. 

if  for  cash,  check  may  be  accepted  when  certified,  417. 

must  conform  strictly  to  terms  of  power,  416. 

position  of  purchaser  at,  419,  420. 

proceeds  of,  420-422. 

reasonable  endeavor  to  secure  purchasers,  417. 

terms  of,  417. 
who  may  exercise,  414-416. 
who  may  purchase,  417-419. 

trustee  cannot  be  a  purchaser  at  trustee's  sale,  417,  418. 
Presentment, 
for  acceptance,  of  bill  of  exchange,  155,  156. 
bills  that  must  be  presented,  156. 

drawn  payable  elsewhere  than  at  residence  or  place  of  business 
of  drawee,  156. 
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Presentment,  for  acceptance,,  bills  that  must  be  presented — Continued 

foreign  bills  of  all  kinds,  156. 

pajrable  at  sight,  156. 

those  expressly  stipulating  that  they  shall  be  presented,  156. 
by  whom,  to  whom  and  when,  must  be  made,  157. 
dishonored,  158-169. 
excused  entirely,  when,  157. 
time  for  presentment,  156,  157. 
for  payment  of  note  or  check, 

at  place  of  business  of  payer,  153,  154. 

by  holder  or  authorized  representative,  152,  153. 

by  parties  primarily  liable,,  not  a  condition  precedent  to  right  to 

file  action,  145. 
by  parties  secondarily  liable,  necessary  to  right  to  file  action,  r  145. 
by  whom  and  how  to  be  made,  152-154. 
delay  in  making,  when  excused,  154. 
delivery  of  instrument  upon  payment,  153. 
dispensed  with,  when,  154,  155. 
exhibition  of  instrument,  153. 
how  made,  153,  154. 

proper  person  to  whom  to  make,  151,  152. 
proper  place  for,  150,  151. 
time  of, 

demand  paper,  147,  148. 

due  da,te  specified,  145-147. 

of  check,  148,  149. 

of  installment  paper,  146,  147. 
time  of  day  for,  149,  150. 

when  payable  at  a  bank,  150. 
waiver  of,  express  or  implied,  154. 
where  address  is  given,  but  no  place  specified,  150. 
where  place  is  specified,  150. 
Presumption,  of  valuable  consideration  in  negotiable  instruments,  62. 
Principal, 

in  contract  of  suretyship.    See  also  Surety,  Suretyship, 
alteration  of  principal's  contract,  258-263. 
corporation  as,  acting  ultra  vires,  231. 
death  of,  235. 

discharge  of,  in  bankruptcy,  234. 
duress  affecting  principal's  obligation,  233. 
failure  of  creditor  to  use  money  in  payment  of  claim  against,  253, 

254. 
fraud  affecting  principal's  obligation,  232,  233. 
illegality  affecting  the  principal's  obligation,  231,  232. 
infant  as,  230. 
judgment  against,  237. 
judgment  in  favor  of,  236,  237. 
married  woman  as,  229,  230. 
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Principal,  in  contract  of  suretyship — Continued 

non-liability  of,  as  a  test  whether  within  Statute  of  Frauds,  188. 

obligations  of,  suspended  by  war,  234. 

part  payment  by,  in  full  satisfaction  releases  surety,  239. 

payment  by,  releases  surety  and  guarantor,  238,  239. 

releases  of, 

an  attachment  on  property  of,  252. 
•  levy  on  property  of,  251,  252. 

when  principal  and  surety  are  bound, 
jointly,  239. 
severally,  239. 
signature  of,  signed  without  authority,  231. 
valid  tender  by,  238. 
Principal  and  Agent, 

ambiguous  signatures,  70. 

disclosure  of  agency  by  signer  of  bill  or  notes,  70-72. 
indorsement  constituting  indorsee  agent  of  indorser,  98. 
notice  of  dishonor  of  bill  to  agent,  162. 
signature  to  bill  or  note  by  agent,  68-70. 
without  authority,  72. 
Profits, 
of  mortgaged  premises, 

accounting  of,  by  mortgagee,  331,  332,  399. 
in  excess  of  rents,  applied  to  reduction  of  principal,  332. 
mortgagor  entitled  to,  when  mortgagee  in  possession,  332. 
Promise, 

as  consideration  for  the  promise  of  another,  60. 

defendant's,   to  pay  his   own   debt,   not   within   Statute   of   Frauds, 

193,  194. 
express,  187. 

form  of  expression  as  a  test  whether,  is  within  the  Statute  of  Frauds,  188, 
in  consideration  of  property  transferred  to  surety,  194-196. 
note  must  contain  a,  14-16. 
special,  meaning  of,  186,  187. 

Statute  of  Frauds  requires  special,  to  be  in  writing,  186,  187. 
to  answer  for  debt   or   default   of  another,  when  within  Statute   of 

Frauds,   189. 
to  apply  property  in  surety's  hands,  194. 
to  pay  promissory  note, 

out  of  a  particular  fund,  27. 
uncertain  amount,  32. 
Promissory  Note, 
defined,  5. 
amount  of, 
left  blank,  afterwards  filled  in  excess  of  sum  authorized,  effect,  75. 
recovery  by  holder  in  due  course,  116,  117. 
a  negotiable  instrument,  1. 
by  English  Bill  of  Exchange  Act,  became  part  of  the  statutory  law,  9. 
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Promissory  ITote — Continued 
consideration  of,  60. 

doubt  as  to  whether,  rules  of  construction,  65,  66. 
form  of  instruments  held  to  be,  15,  16. 
incomplete  instruments,  72,  73. 
must  be  paid  in  monej,  19-22. 
must  contain  a  promise,  14-16. 

must  not  contain  an  obligation  to  do  anything  in  addition  to  payment 
of  money,  22-25. 

authority  to  confess  judgment,  24,  25. 

authority  to  sell  collateral  securities,  23,  24. 

election  to  require  something  in  lieu  of  money,  22,  23. 

waiver  of  exemptions,  25. 
payable  on  demand,  41. 

defined,  41. 

when  suit  may  be  brought,  41. 
sale  of, 

without  recourse,  142. 
signature  to,  13,  67,  68,  125. 

mistaken  belief  of  signer,  125. 
surety  who  signs,  in  blank  liable,  273. 
Protest, 
,      defined,  170. 

extension  or  certificate  of,  170,  171. 
formality  of  protesting,  170. 

as  to  presentment,  170. 

before  notary  public,  170. 
formal  notice  of  dishonor  to  drawer  and  indorsers,  171. 
"noting,"  170,  171. 

of  a  dishonored  foreign  bill  of  exchange,  169. 
of  inland  bills  of  exchange  and  promisfsory  notes,  169. 
record  of,  170,  171. 

Ballroads,  future  net  earnings  of,  mortgage  of,  315,  316. 
Reasonable  Time, 
applied  to, 

checks,  148,  149. 

demand  paper,  110,  111,  147. 
Becording, 
of  mortgages,  326. 

in  county  where  land  lies,  326. 

mortgages  not  recorded,  effect  of  transfer  of  mortgagor,  356,  357. 

statutes  vary  widely  in  different  states,  326. 
Bedemption, 

equity  of.    See  Equity  of  Bedemption. 
-    of  mortgage  by  the  mort^gor,  386-399. 

account  by  mortgagee,  397-399. 

bars  to,  397. 
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Bedemption,  of  mortgage  hy  the  mortgagor — Continued 
by  purchaser  from  mortgagor,  392. 
by  wife  of  mortgagor,  392. 
collateral  agreements  affecting,  390,  391. 
conditions  of,  393,  395. 
contribution,  395. 

creditors  of  mortgagor  have  no  right  to  redeem,  393. 
origin  of  the  right  to  redeem,  386-388. 
Chancellor  Kent's  view  on,  386-388. 
procedure,  395-397. 

bill  in  equity,  395,  396. 

ordinary  rules  of  equity  pleading  and  practice  apply,  396. 
release  of  equity  of  redemption,  391,  392. 
Statute  of  Limitations  applied  by  analogy  in  equity,  397. 
stipulations  concerning,  388-390. 

may  be  unenforcible,  but  still  a  binding  contract,  390 
who  may  redeem,  392,  393. 
Referee,  in  case  of  need,  48,  49. 
Befonnation, 
of  deeds,  304. 
of  instruments,  304,  305. 
Belease, 

by  creditor  of  a  levy  against, property  of  principal,  251,  252. 
by  creditor  of  an  attachment  on  property  of  principal,  252. 
of  one  of  several  joint  and  several  debtors,  239. 
of  one  of  several  joint  debtors,  239. 
Bents, 

of  mortgaged  premises, 

mortgagee  in  possession,  332. 

profits  from,  in  excess  of  interest  on  mortgaged  debt,  332,  399. 
to  be  applied  in  reduction  of  principal,  332. 

Sale, 

conditional  sale  notes,  30,  31. 

conditional  sales  of  chattels,  308,  309. 

power  of,  in  mortgages.    See  Power,  of  sale  of  mortgages. 

sale  of  paper  payable  to  order  without  indorsement,  103,  104. 

warranties  of  seller  of  bills  and  notes,  139-141. 
Seal, 

instrument  under,  by  common  law  not  negotiable,  57. 

necessity  of,  on  mortgages  in  some  states,  324. 

rules  of  law  merchant  relative  to,  56. 

use  of,  abolished  by  statute,  56,  57. 
Set-Off,  of  debtor  against  creditor,  surety  may  not  avail  himself  of  this 

defense,  270,  271. 
Sheriff,  power  of  sale  in  mortgage  may  provide  for  sale  by,  415,  416. 
Signature, 

forged,  gives  instrument  no  efficacy,  324. 
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* 
Signature —  Contirmed 
of  mortgagor,  323,  324. 
impression,  323. 

made  by  another  person  in  presence  of  mortgagor,  324. 
to  bills,  checks  or  notes, 
acceptance  good  without,  by  law  merchant,  77. 

admission  by  acceptor  of  bill  of  exchange  of  genuineness  of  sig- 
nature of  drawer,  133. 
ambiguous,  67-72. 
by  agents,  68-70. 

disclosure  of  agency,  7P-72. 
without  authority,  72. 
cancellation  of,  of  party  secondarily  liable,  176. 
figures  as,  13. 
forged,  13. 
mark  as,'  13. 

necessary  to  negotiable  instrument,  12-14. 
negligence  of  signer,  125,  126. 
of  drawer,  67,  68. 
place  of  the,  13,  66,  67. 
stamp  of  impression  as,  13. 

tp  contract  of  suretyship  of  principal,  without  authority,  effect,  231. 
to  promissory  notes,  13,  67,  68,  125. 
trade  name  as,  13. 
typewritten,  13. 
Specific  Performance, 

of  agreement  to  give  a  legal  mortgage,  300,  302. 

should  be  in  writing,  302. 
of  contract  to  convey,  306. 
StatOi  government  of,  divided  into  legislative,  judicial  and  executive  de- 

'  partments,  423. 
Statute  of  Frauds, 

agreement  to  give  legal  mortgage  must  be  in  writing  under,  301. 
applies  to  special  promise  of  surety  or  guarantor,  187. 
consideration, 

immaterial  as  to  whether  the  promise  is  within,  196. 
statement  of,  186. 
debtor 's  promise  to  apply  property  in  surety 's  hand,  when  within,  194. 
defendant's  promise  to  pay  his  own  debt  not  within,  193,  194. 
form  of  expression  as  a  test  whether  the  promise  is  within,  188. 
promise  in  consideration  of  property  transferred  to  the  surety  within 

the,  194-196. 
promise  to  answer  for  debt  or  default  of,  whether  within, 
'       corporation,  189. 
infants,  189. 
insane  persons,  189. 
married  woman,  189. 
requirements  of,  on  contract  of  surety,  184,  185. 
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statute  of  Frauds — Continued  :  ;  i 

special  promise  required  to  be  in  writing  by,  186,  187. 
test  whether  transaction  is  within,  187,  188. 

writing,  extent  of,  necessary  for  contract  of  suretyship,  185,  186. 
Statutes, 
interpretation  of,  423-436. 

a  matter  of  law,  424. 

construed  as  a  whole,  428,  429, 

context,  428. 

courts  interpret,  423,  424. 

duration  of  statutes,  424,  425. 

established  interpretation  part  of  the  law,  427.. 

extrinsic  aids  in  construction,  430,  431. 

foreign  laws  a  question  of  fact,  424. 

general  rules  of,  425-427. 

intrinsic  aids  in  construction,  428,  429. 

journal  of  both  houses  may  be  resorted  to,  431. 

judicial  notice  of  the  common  law  and  statutes,  430,  431. 

last  expression  of  legislative  will,  428. 

laws  look  forward  not  backward,  427,  428. 

legislative  intent,  426,  427,  431. 

liberal  construction,  432. 

part  of  statute  unconstitutional,  427. 

penal  statutes,  431,  432. 

power  and  duty  of  courts  in,  423,  424. 

preamble,  429,  430. 

presumption  in  aid  of  construction,  427,  428. 

presumption   of  the  use   of  words  in   their  plain   ordinary  mean- 
ing, 426. 

recitals,  429,  430. 

remedial  statutes,  431-434. 

repeals,  434-436. 
express,  434. 
implied,  434,  435. 
operate  prospectively  only,  436. 

retrospective  legislation,  428. 

saving  clause,  435. 

statutes  granting  special  privileges,  432. 

Statutes  of  Limitations,  432.  t 

strict  construction,  431,  432. 

territorial  operation,  424,  425. 

title,  429,  430. 

uncertainty  of  statute,  428,  429. 

use  of  words  in  their  technical  sense,  426. 

wisdom  and  policy  of  legislation,  427. 

word  out  of  the  statute,  428. 
Statutes  of  liiinltations, 
construction  of,  432. 
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StatttteB  of  Limitations — Cpntiwued 

do  not  bar  power  of  sale  in  mortgage,  413. 
effect  of,  on  right  of  indemnity  of  surety,  203. 
foreclosure  sale  when,  a  defense,  405. 
how  affecting  right  of  contribution  of  co-sureties,  210,  211. 
may  run  in  favor  of  principal  debtor,  but  not  in  favor  of  surety, 
234,  235. 
Subrogation, 
right  of  surety  to,  191,  214-225. 

defined,  197,  214. 

an  equitable  doctrine,  214. 

available  sometimes  when  right  to  indemnity  is  not,  217,  218. 

death  of  principal  deprives,  235. 

does  not  arise  until  surety  has  paid  in  full  the  debt,  224,  225. 

does  not  give  surety  a  right  to,  speculate  upon  his  debtor,  219. 

injured  by  war,  234. 

nature  of,  214. 

not  allowed  when  it  would  be  inequitable,  224. 

not  dependent  upon  contract,  220,  221. 

right  to  follow  securities  released  into  hands  of  volunteer,  225. 

Statute  of  Limitations  in  favor  of  principal,  may  injure,  235. 

strictly  an  equitable  doctrine,  214. 

surety  for  a  surety,  223,  224. 

to  a  judgment  against  debtor,  221,  222. 

to  securities  held  by  creditor,  214-217,  222,  223. 

to  specialty  obligation  which  the  creditor  holds,  218-220. 
Sum  Payable, 
in  bill,  check  or  note, 

alteration  of,  operates  as  discharge,  175. 

amount  of  note  left  blank,  75. 

discrepancy  between  words  and  figures,  63. 
Sunday,  instrument  falling  due  on,  payable  on  next  suceeding  business 

day,  108,  146. 
Surety, 

attorneys  as,  181,  182. 
co-sureties, 

obligations  of,  204. 

who  are,  207-209. 
death  of,  effect  on  surety's  obligation,  274-277. 

estate  of  surety  liable  when,  275. 

instrument  under  seal,  276,  277. 

joint  and  several  obligations,  275. 

joint  obligations,  275. 

offer  to  guarantee,  276. 

provisions  in  contract  respecting,  277. 
debtor's  promise  to  apply  property  in  hands  of,  194. 
defenses  of  the,  229-277.    See  also  Defense,  of  surety. 
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Surety — Continued 
for  a  surety,  right  of  subrogation,  223,  224, 
married  women  as,  when,  181,  182. 

not  entitled  to  notice  of  acceptance  of  guaranty  by  creditor,  254. 
promise  in  consideration  of  property  transferred  to,  194-196. 
qualified,  208. 
right  of,  to  contribution,  197,  203-213. 

defined,  197,  203,  204. 

action,  when  right  of,  arises,  .206,  207. 

allowed  in  equity  before  recognized  at  law,  204. 

amount,  how  arrived  at,  205. 

at  law,  204,  205. 

basis  of,  in  equity,  203. 

co-sureties,  who  are,  207-209. 

defenses  to,  212,  213. 

differences  between  legal  and  equitable  right,  204-206. 

involuntary  co-sureties,  209. 

lien,  release  or  losd  of,  by  surety,  213. 

non-resident  co-surety,  205,  206. 

not  based  on  contract,  209-212. 

obligation  of  co-sureties,  204. 

origin  of,  203,  204. 

Statute  of  Limitations,  how  affecting,  206,  207. 

wtien  surety  is  bound  without  knowledge  of  co-surety,  210,  211. 

where  co-surety  extends  time  to  principal  without  consent  of  other 
sureties,  212. 
right  of,  to  exoneration,  197,  225-228. 

defined,  197,  225,  226. 

basis  of,  hardship  on  surety,  225. 

distinguished  from  the  surety's  right  against  creditor,  227,  228. 

equitable  right,  225. 

examples  of  its  application,  226,  227. 

nature  of  the,  225,  226. 

one  who  has  pledged  property,  226. 

right  of  surety  to  compel  creditor  to  sue  debtor,  228. 
right  of,  to  indemnity,  180,  197-203. 

defined,  197. 

action, 

may  be  brought  in  name  of  surety,  198. 

right  of,  does  not  accrue  until  surety  pays  debt,  198,  199. 

when  surety  may  bring,  199-201. 

amount  surety  may  recover  on  his  right,  201,  202. 

debt  may  be  paid  before  it  is  due  and  sued  for  after  it  is  due,  198. 

debt  may  be  paid  in  installments,  199. 

defenses  to,  203. 

equitable  right,  not  dependent  upon  contract,  202,  203. 

nature  and  origin  of,  198. 

no  demand  or  notice  need  be  given  principal,  198. 
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Surety,  right  of,  to  indemnity — Continued 

of  a  note,  amount  of  recovery,  200,  201. 

origin  of,  in  equity,  198. 

voiluntber,  whether  may  recover,  202,  203. 

when  right  arises,  198,  199. 
right  of,  to  subrogation,  197,  214-225. 

defined,  197,  214. 

an  equitable  doctrine,  214. 

available  sometimes  when  right  to  indemnity  is  not,  217,  218. 

does  not  arise  until  the  surety  has  paid  in  full  the  debt,  224,  225. 

does  not  give  surety  a  right  to  speculate  upon  his  debtor,  219.  - 

nature  of,  214. 

not  allowed  when  it  would  be  inequitable,  224. 

not  dependent  upon  contract,  220,  221. 

right  to  follow  securities  released  into  hands  of  volunteer,  225. 

strictly  £ln  equitab^Ie  doctrine>  214. 

surety  for  a  surety,  223,  224. 

to  a  judgment  against  debtor, .  221,  222. 

to  securities  held  by  creditor,  222,  223. 
for  payment  of  debt,  214-217. 

to  specialty  obligation  which  the  creditor  holds,  218-220. 
rights  of  the,  197-228. 
securities  held  by,,  creditor's  right  to, 

arises,  when,  280. 
-.balikruptey  or  insolvency  of  surety,  280. 

indemnity  given  by  a  stranger  or  co-surety,  281. 

limitations  on,  280,  281. 

nature  of,  278-280. 

securities  deposited  creating  an  express  trust,  278,  279. 

summary  of,  281. 
when  debt  is  paid  by,  obligation  is  extinguished,  219. 
who  may  become  a,  181,  182. 

written  promise  of,  to  answer  for  debt  of  another,  184. 
Suretyship.    See  also  Surety, 
defined,  179,  180. 
collateral  undertakings,  179,  180. 
contract  of, 

defined,  179. 

general  requisites  of,  181. 

necessity  of  coasideration,  182-184. 

oral  contract,  at  common  law,  184,  185. 

promise  for  a  promise  good  consideration  for,  183,  184. 

Statute  of  Frauds,  requirements  of,  in,  184,  185. 

writing,  extent  of,  necessary,  185,  186. 
debt,  default,  miscarriage  of  another,  meaning,  187,  188. 
distinguished  from  guaranty,  180,  181. 
forms  of,  179,  180. 
independent  or  absolute  undertaking,  180; 
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Taxes, 

agreement  to  pay,  in  a  bill  or  note  affects  its  negotiability,  37,  38. 
sale  of  property  for,  collusion  of  moi'tgagor  with  purchaser  at,  ef- 
fect, 34. 
Tenants  in  Common,  mortgages  of,  313,  314. 
Tender, 
of  payment  of  mortgage  debt, 

absolute  tender  necessary,  381,  382. 
after  default,  383-385. 
common  law  view,  383. 
view  of  lien  jurisdictions,  383,  384. 
before  law  day,  382,  383. 
by  whom,  380. 
efCect  of,  385. 

full  amount  should  be  offered,  380. 
in  accord  with  terms  of  payment,  380. 
of  principal  and  interest,  383. 
on  the  law  day,  382. 
refusal  of,  liability  for,  385. 
what  is  proper  tender,  380,  381. 
Tests, 
of  whether  promise  is  within  Statute  of  Frauds, 
form  of  expression,  188. 

non-liability  of  the  principal  in  contract  of  suretyship,  188,  189. 
Thlxd  Parties, 
delivery  to,  of  bills,  notes  or  checks,  59. 
indorsement  of  bill,  note  or  check  as,  constituting  indorsee  trustee  for, 

97,  100,  101. 
taking  of  principal's  property  by,  subrogation  of  -surety,  216. 
Time,  '     '  . 

how  reckoned,  146. 

of  ,day  for  presentment  for  payment  of  commercial  paper,  149,  150. 
of  payment, 
alteration  of,  operates  as  discharge,  175. 
of  a  bill  or  note  must  be  certain,  25,  38-41. 
of  presentment  of  payment, 
installment  paper,  146,  147. 
of  check,  148,  149. 

of  paper  payable  on  demand,  147,  148. 
when  due  date  specified,  145-147. 
reasonable, 
applied  to  checks,  148,  149. 
applied  to  demand  paper,  110,  111,  147. 
Title, 
to  bill  of  exchange,  check  or  promissory  note, 
defenses  affecting.    See  Defense, 
deriving,  from  a  holder  in  due  course,  114,  115. 
warranty  of,  143. 
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Transferee, 

of  bill,  note  or  check, 
amount  of  recovery  of,  116-120. 
accommodation  paper,  116,  117. 

rule  when  bank  buys  paper  held  by  depositor,  118,  119. 
transferee  a  pledgee  or  mortgagee,  119,  120. 

transferee  receiving  notice  before  consideration  is  paid,  in  full, 
117-119. 
defenses  against  recovery,  85. 
deriving  title  for  holder  of  due  course,  114,  115. 
knowledge  of,  that  paper  issued  contained  blanks,  74. 
must  be  a  holder  for  value,  111,  112. 
must  take  instrument  in  good  faith,  112-114. 
American  rule,  113,  114. 
English  rule,  113. 
rule  under  statute,  114. 
of  a  negotiable  instrument,  7,  85. 
of  installment  note,  108,  109. 
takes  subject  to  equities,  113,  114. 
of  mortgage, 
assumption  of  mortgage  by,  358,  359. 
liabilities  of,  356,  357,  359-361. 
Transferor, 
of  bill,  note  or  check,  7. 

qualified  indorsement  relieves  from  liability  as  indorser,  101. 
of  mortgage.   See  Mortgagor. 

property  transferred  to  defendant  for  which  he  agrees  to  pay  the  debt  of, 
194,  195. 
Trusts  and  Trustees, 

cestui  que  trust  may  transfer  his  interest  by  equ|table  mortgage,  305. 

deeds  of  trust,  trustee  in,  311,  314. 

indorsement  of  note   constituting   indorsee   trustee   for  third  party, 

100,  101. 
position  of  mortgagee  analogous  to  that  of  a  trustee,  289. 
securities  in  hands  of  surety  create  an  express  trust,  278,  279. 
trustee  cannot  purchase  at  sale  of  mortgage  with  pOwer  of  sale,  417, 

418. 
trust  fund  misappropriated,  right  of  surety  to  follow,  217,  218. 

nuiform  Laws.   See  also  references  under  Negotiable  Instruments  Law. 

Bills  of  Exchange  Act,  England,  9,  42. 

of  bills  and  notes,  9-11. 
Usury, 

a  defense  affecting  title  to  a  bill  or  note,  127. 
warranty  of  seller,  142. 

Value, 

holder  in  due  course  must  become  holder  of  bill  or  note  for,  106. 
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Yaiae— Continued 

transferee  of  bill  or  note  must  be  a  holder  for,  111. 

value  received,  phrase  as  used  in  bills  and  notes,  56. 

what  constitutes,  112. 
Vendor  and  Fuicliaser, 

assumption  of  mortgage  hy  transferee,  358,  359. 
liabilities,  359,  360. 

bona  fide  purchaser  of  land  with  mortgage,  338. 

conveyance  by  mortgagor,  356. 
covenants  against  incumbrances,  356. 
warranty  in,  356. 
ViTum  Vadium, 

defined,  285,  286. 

Welsh  mortgage,  resembles  tKe,  290. 
Volunteer, 

as  surety  not  entitled  to  subrogation,  220. 

surety's  right  to  follow  securities  released  into  h^nds  of,  225. 

under  no  legal  obligation  to  pay  debt,  cannot  recover,  202,  203. 

War,  creditor  may  recover  from  surety  when  principal's  obligation  is 

suspended  by,  234. 
Warranty, 

in  the  sale  of  bills  and  notes, 
in  negotiation  by  delivery,  140. 

of  capacity  of  prior  parties  to  contract,  1^9,  143,  144. 
of  ignorance  of  facts  which  impair  the  validity  of  the  instrument 

or  render  it  valueless,  144.  ' 

of  indorser  with  qualification,  140. 
of  seller,  139-141. 
of  title,  139,  143. 

that  instrument  is  genuine,  139,  141-143. 
Waste,  mortgagee  must  not  commit,  330. 

Without  ITotlce,  holder  in  due  course  must  become  holder  of  bill  or 
note,  106. 


787 


